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PART  V. 

OF  TIIE  LAW  CONCERNING  PERSONAL 
PROPERTY. 


(COXTIXCED  FROM  THE  RECOSD  TOT.CME.) 


* 


% 

'“f 


LECTURE  XLII. 

' OF  THE  HISTORY  OF  MARITI.RE  IA.W. 

Before  we  outer  more  at  large  upon  the  subject  of  com- 
mercial and  maritime  law,  it  may  tend  to  facilitate  and  en- 
lighten our  inquiries,  if  we  take  a brief  view  of  the  origin, 
progress,  and  successive  improvements  of  this  branch  of  legal 
learning.  This  will  accordingly  be  attempted  in  the  present 
lecture. 

The  marine  law  of  the  United  Stales  is  tTOttlhe  as  the 
marine  law  of.P^qpe.  It  is  not  the  Jm|^  of,®  parilcuf^r*' 
country,  but  thff^ncral  law  of  nalions^nd  Lord  Maiia^  , 
field  applied  to  its  universal  adoption  the  expressive  language 
of  Cicero,  when  speaking  of  the  eternal  laws  of  justice : 

Acc  erit  alia  kx  Roma,  alia  Athanis  ; alia  nunc,  alia 
posthac  ; sed  cl  omnrs  gentex,  cl  omni  tempore  una  lex  e( 
sempilerna,  el  immortalis  contiiiebil.^ 


VoL.  III. 


a Efog.  de  Repub.  lib.  3. 
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was  a partkular  juris^^lB^tohcn^^  cogpuzance  of 
contracts,  and  controverekSDptwecir'flnKlmnts  and  mari- 
ners. There  were  numcroiia  laws  relative  to  the  rights 
and  interests  of  merchants,  and  of  t^|i||||^kiRvigatioD ; and 
in  many  of  them  there  was  an  en^proar  to  remove,  as 
much  as  possible,  the  process  and  ol>stacles  which  afflicted 
tlie  operations  of  omqmercc.  In  a pleading  of  Demosthe- 
nes against  Lacritus,  we  find  the  substance  of  a loan  upon 
bottomry,  with  all  the  provisions  and  perils  appertaining 
to  such  a contract,  carefully  noted.*  As  a consequence  of 
the  commercial  spirit  and  enterprise  of  the  Greeks,  their  lan- 
guage was  spoken  throughout  all  the  coasts^^he  Mediter- 
ranean and  Buxine  seas.  Cicero  was  strucl^inth  the  com- 
parison between  the  narrow  limits  in  which  the  Latin  lan- 
guage was  confined,  and  tlie  wide  extent  of  the  Greek.*  The 
universality  and  stability  of  the  Greek  tongue,  were  owing, 
no  doubt,  in  a considerable  degree,  to  the  conquests  of  Alex- 
ander, to  the  loquacity  of  the  Greeks,  and  the  inimitable  ex- 
cellence of  the  language  itself ; but  it  is  essentially  to  be  im- 
puted to  the  commercial  genius  of  the  people,  and  to  the  fac- 
tories which  they  established,  and  the  trade  and  correspond- 
ence which  they  maintained  throughout  the  then  known 
parts  of  tlie  eastern  world. 

The  Rhodians  were  the  earliest  people  that  actually  creat- 
ed, digested,  and  promulgated  a system  of  marine  law.  They 
obtained  the  sovereignty  of  the  seas  about  nine  biltfrcd^’ea^ 
before  the  Chn4|||||k^n,  and  were  celcbtl^ljl^  Uieir  nav^ 
power  and  dnejPjK  Their  laws  conccMng  navigation 
were  received  at  Athens,  and  in  all  the  islands  of  the  dBgean 
sea,  and  tliroughout  the  coasts  of  the  Mediterranean,  as  part 
of  the  law  of  nations.  Cicero,  who  in  early  life  studied  rhe- 


■nk 

* 


a 1 PoUer't  Greek  Anliq.  84.  Voyage  dujeune  Anachartit,  torn. 
S.  cb.  58.  2 JUU/.  Hiel.  182—185. 

6 Grcua  Ugunlur  in  omnibue/ere  gentibue:  Latina  euujinibtu  eau 
gvie  earn,  conlineniur.  Oral,  pro  Archia  Poeta,  1. 10. 
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toric  alRtipdes,  (bat  th^  pMm  and  civil  discipline  of 

that  republic  continued  down  within  hia  time  of  memory, 
in  vigour  and  with  glory.  We  are  indebted  to  the  Roman 
law  for  all  our  knowledge  of  the  commercial  jurisprudence 
of  tlie  Rhodians.  Not  only  their  arts  and  dominion  have 
perished,  but  even  their  nautical  laws  and  usages  would 
have  entirely  and  for  ever  disappeared  in  the  wreck  of  na- 
tions, had  it  not  been  for  the  superior  wisdom  of  their  mas- 
ters the  Romans ; and  one  solitary  title  in  the  pandects,*  con- 
tains all  the  fragments  that  have  lloated  down  to  modern 
times,  of  their  once  celebrated  maritime  code.  The  collec- 
tion of  laws,  noder  the  title  of  Rhodian  laws,  published  at 
Basie,  in  1561,  and  at  Frankfort,  in  1596,  were  cited  as  ge- 
nuine by  such  civilians  as  Cujas,  Godefroi,  Selden,  Vinnius,* 
and  Gravina ; and  yet  it  has  since  been  discovered  and  del 
dared  by  equally  learned  jurists,  as  Bynkershoeck,i  Heinec- 
cius,'  Emerigon,/  and  Azuni,^  that  the  collection  of  laws 
which  had  been  thus  recognised  as  the  ancient  Rhodian  laws, 
(and  of  which  a translation  was  given  in  the  collection 


a Oral.  pro.  Lege  Manilia.  cb.  18. 
b Dig.  1 4.  2.  De  Lege  Jlhodia  de  Jaclu. 
c Pecku  Comm,  ad  rem  naulicam  cum  noli*  yinnii.  Lugd.  1647. 
d Opera,  tom.  2.  De  Lege  JVtodia,  cb.  B. 
e Hill.  J*tr.  C'itili*  Rom.  ac  Oerm.  lib.  1.  s.  296. 

• / TVaile  l4t  .Bt*.  pi»f.  ^ 

-g  Maritime  hH^Uigurope,  toI.  1.  277  Y.  Edit.  Id  lbs 

note  (o  p.  286,  Wllnlln  JobntoD,  Esq.  tbe  IcamOTWBDslator  of  Azsni, 
detects  many  gross  errors  in  tbe  pretended  collection  of  Rhodian  laws, 
contained  in  tbe  English  “ complete  body  of  Sea  Laws."  Mr.  John- 
son's opinion  is,  of  itself,  of  great  authority  ; and  bis  notes  to  bis  trans- 
lation of  Azuni,  show  a familiar  and  accurate  acquaintance  with  legal 
and  classical  antiquities.  Yet  notwitbslandiDg  all  the  authority  against 
the  authenticity  of  that  collection,  M.  Boulay  Paly,  in  his  Court  de 
Droit  Commercial  Maritime,  tom.  1.  p.  10 — 21,  docs  not  bcsilalo  to 
give  a succinct  analysis  of  that  collection,  as  containing  at  leatt  the 
sense  and  spirit  of  tbe  original  laws,  and  as  being  an  exposition  of  the 
true  text. 
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of  sea  laws  published  in  the  reign  ^ Queen 

Anne,)  arc  not  genuine,  but  spurious.  m emperS  Augus- 
tus first  gave  a sanction  to  Uie  laws  of  the  Rhodians,  os  rules 
for  decision  in  maritime  cases  at  Rome ; and  the  emperor 
Antoninus  referred  one  of  his  subjects,  aggrieved  by  the  plun- 
der of  his  shipwrecked  property,  to  the  maritime  laws  of 
Rhodes,  as  being  the  laws  which,  he  said,  were  the  sove- 
reign of  the  sea.«  The  Rhodian  laws,  by  this  authoritative 
recognition,  became  rules  of  decision  in  all  maritime  cases  in 
which  they  were  not  contrary  to  some  express  provision  of 
the  Roman  law.  They  were  truly,  ns  Valin  has  observed, 
the  cradle  of  nautical  jurisprudence. 

"\Vc  are,  therefore,  to  look  to  the  collections  oP^Tustinian,  for 
all  that  remains  to  us  of  the  commercial  law  of  the  ancients. 
TJic  Romans  never  digested  any  general  code  of  maritime 
regiUations,  notwithstanding  they  were  pre-enrinenlly  distin- 
guished for  the  cultivation,  method  and  system  w'hich  they 
gave  to  their  municipal  law.  They  seem  to  have  been  con- 
tented to  adopt  as  their  own  the  regulations  of  the  republic 
of  Rhodes.  The  genius  of  the  Roman  government  was 
military,  and  not  commercial.  Mercantile  professions  were 
despised,  and  nothing  was  esteemed  honourable  but  the  plough 
and  the  sword.  They  encouraged  corn  merchants  to  imirort 
provisions  from  Sardinia,  Sicily,  Africa  and  Spain ; but  this 
was  necessary  for  the  subsi.stcnce  of  the  inhabitants  of  Rome, 
as  Italy  did  not  afford  a sufficient  supply  for  tbo^ty.  The 
Romans  prohihilo^ommerce  to  persons  o^^thr,  rank,  and 
fortune and  ovipnator  was  allowed  t6^PPl'’A  vessel  larger 


a Dig.  14.  3.  9. 

h Code  4.  63.  3.  Tlie  decree  io  tliecodo  speaks  coDtcmptuoasIy  of 
commerce,  and  as  bein^  fit  only  Tor  plebeians,  and  not  for  Ibose  nbo 
were  honorvm  luce  conepievoe,  el  palrimonio  dilioret.  Ercn  Cicero 
regarded  commerce  as  being  inconsistent  with  the  dignity  of  the  mas- 
ters of  the  world  : nolo  eundem  populum  fmperatorem,  el  PortUorem 
ettt  lerrarum. 
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than  a boat  HufTicicnt  to  carry  bis  own  corn  and  fruits.*  The 
navigation  wiiicli  the  Romans  cultivated,  was  for  the  purpo- 
ses of’  war,  and  not  of  commerce,  except  so  far  as  was  requi- 
site for  the  supply  of  the  Roman  market  with  provisions.* 
This  is  the  reason,  that  amidst  such  a vast  collection  of  wise 
regulations  as  are  embodied  in  the  fabric  of  the  Roman  law, 
affecting  almost  every  interest  and  relation  in  human  life,  W’e 
meet  with  only  a few  brief  and  borrowed  details  on  the  inte- 
resting subject  of  maritime  affairs.  But  those  titles  atone  for 


a Livy,  lib.  21.  ch.  63.  Dig.  50.  5.  3.  Cicero,  Oral,  in  Verrem, 
lib.  5.  s.  18. 

6 Huel,  Ilittoire  du  Com.  et  de  la  .^avig.  det  aheientt,  p.  278,  279. 
Polybius  io  bis  General  Hitlory,  b.  3.  c.  3,  gives  the  substance  of  a 
very  remarkable  commercial  treaty,  between  Rome  and  Cartbage, 
made  the  vcryjirsl  year  after  the  banuhmenl  of  the  Tarquin*.  It  goes 
to  prove  that  the  Romans  were  then  a great  commercial  people.  Po- 
lybius says  he  translated  it  from  the  original  brazen  tables  existing  in 
the  Capitol  in  the  apartment  of  the  iEdiles,  and  in  a language  so  very 
obsolete  as  to  be  difilcult  of  interpretation.  By  that  treaty,  neither  the 
Romans  nor  their  allies  were  to  sail  beyond  tbe  fair  promontory  which 
forms  the  eastern  boundary  of  the  Gulf  of  Cartbage.  If  forced  be- 
yond it,  they  were  not  allowed  to  take  or  purchase  any  thing,  except  ne- 
cessaries for  refiting  their  vessels,  and  for  sacri&ce,  and  they  were  to 
depart  within  five  days.  The  object  of  this  provision,  was  to  exclude 
the  Romans  and  their  al'ics  from  trading  with  Egypt  and  the  countries 
on  tbe  lesser  Syrtis.  But  the  Roman  merchants  were  to  have  free  ac- 
cess to  Sardinia,  SieUy,  Carthage,  and  the  wester^oaat  of  Africa,  and 
to  pay  no  customs,  bdt  only  the  usual  fees  to  the  iilibe  and  cryer.  Tbe 
sale  of  their  cargoes  was  to  be  effected  by  public  auction,  and  tbe  pub- 
lic faitli  of  Carthago  was  pledged  to  tho  foreign  merchant  for  bis  pay- 
ment of  the  amount  of  such  sales.  The  Carthaginians  engage,  on  their 
part,  not  to  oifer  any  injury  to  the  Roman  allies  in  Italy,  nor  build 
any  fortresses  in  the  Latin  territory.  This  treaty,  as  Niebuhr  saga- 
ciously observes,  [History  of  Rome,  vol.  I.  463,)  divulges  the  fact  of  tbe 
commercial  greatness  of  Rome  before  the  expulsion  of  Tarquin  ; but 
the  liberal  and  enlarged  spirit  of  commerce  which  inspired  the  Romans 
under  their  kings,  was  soon  after  lost  in  tbe  passion  for  war  and  con- 
quest. 
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their  brevity,  by  their  e^e^ent  sense  ai^  practical  wisdom. 
They  contain  the  elements  of  those  vef^^ules  which  have 
received  the  greatest  expansion  and  improvement  in  llie  mari- 
time codes  of  modern  nations.  Whatever  came  from  the 
pens  of  such  sages  as  Papinian,  Paul,  Julian,  Labeo,  Ulpian, 
and  Screvola,  carried  with  it  demonstrative  proofs  of  the  wis- 
dom of  their  philosophy,  and  the  elegance  of  their  taste.® 


a It  may  be  uteful  to  cast  the  eye  for  a moment  over  the  most  mate- 
rial principles  and  provisions  in  the  Roman  law,  relative  to  maritime 
rights. 

The  title  .Vauict,  Cauponet,  Stabularii,  ut  recepia  resliluant,  (Dig, 

4.  9.)  related  to  the  responsibility  of  mariners,  inn,  and  stable  keepers  ; 
and  wo  meet  bore  with  the  principle  which  pervades  the  maritime  law 
of  all  modern  nations,  for  it  has  been  as  generally  adopted, and  as  widely 
difibsed,  as  the  Roman  law.  Masters  of  vessels  were  held  responsible, 
as  common  carriers,  for  every  loss  happening  to  property  confided  to 
them,  tboogb  the  loss  happened  without  their  fault,  unless  it  proceeded 
from  some  peril  of  the  sea,  or  inevitable  accident ; nui  ti  quid  damno 
falali  coniingit,  tel  tit  major  coniigerit.  Ulpian  placed  the  role  on 

the  ground  of  public  policy,  as  it  was  necessary  to  confide  largely  in  the 
honesty  of  such  people,  who  hare  uncommon  opportunity  to  commit 
secret  and  impenetrable  frauds.  The  master  was  responsible  fur  the 
acts  of  his  seamen,  and  each  joint  owner  of  the  vessel  was  answerable 
in  proportion  to  bis  interest. 

The  title  Furii  adeersut  JVaulos,  Cauponet,  Slabularioi,  (Dig.  47. 

5. )  related  to  the.  same  subject,  and  the  owner  and  master  were  therein 
lield  answerable  for  thefts  committed  by  any  |>ci;^a  empibyed  under 
them  in  the  ship.  Boil  the  law  distinguished  be 
ners  and  by  passengeni  and  the  master  was  not 
latter. 

The  title  De  Exercitoria  actione  (Dig.  14. 1.)  treated  of  the  responsi- 
bility of  ship  owners  for  the  acts  of  the  master.  This,  said  Ulpian,  was 
a very  reasonable  and  useful  provision,  for  as  the  shipper  was  obliged 
to  deal  with  masters  of  vessels,it  was  right  that  the  owner,  who  appoint- 
ed the  roaster,  and  held  him  out  to  the  world  as  an  agent  worthy  of  con- 
fidence, should  be  bound  by  his  acts.  This  responsibility  extended  to 
every  thing  that  the  master  did  in  pursuance  of  his  power  and  duty  as 
master.  It  extended  to  his  contracts  for  wages,  provisions,  and  repaiis 
for  the  ship,  and  for  the  loan  of  money  for  the  use  of  the  ship.  The 


thefts  by  mari-^ 
r thcAs  by  (ho 
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(2.)  Of  the  maritime  legislation  of  the  middle  ages. 
Upon  the  revival  of  commerce,  after  the  destruction  of  the 
Western  empire  of  the  Romans,  maritime  rules  became  ne- 
cessary. The  earliest  code  of  modern  sea  laws  was  compiled 


owner  was  not  responsible,  except  for  acts  done  by  the  master  in  his 
character  of  master  ; but  if  be  took  up  money  for  the  use  of  the  ship, 
and  afterwards  conrerted  it  to  bis  own  use,  the  owner  was  bound  to  re- 
spond, for  be  first  gave  credit  to  the  master.  A case  of  necessity  for 
the  money  must  have  existed  ; and  in  that  case  only,  the  power  to  bor- 
row came  within  the  master’s  general  authority.  The  lender  was  obli- 
ged to  make  out,  at  bis  peril,  the  existence  of  such  necessity  ; and  then 
be  was  entitled  to  recover  of  the  owner,  without  being  obliged  to  prove 
the  actual  application  of  the  money  to  the  purposes  of  the  voyage.  So, 
if  the  master  went  beyond  his  ordinary  powers,  as  for  instance,  if  bo 
was  appointed  to  a vessel  employed  toxarry  goods  of  a particular  de- 
scription, as  hemp  or  vegetables,  and  he  took  on  board  shafts  of  granite 
or  marble,  the  owner  was  not  answerable  for  bis  acts  ; for  there  were 
vessels  destined  on  purpose  to  carry  such  articles,  and  others  to  carry 
passengers,  and  some  to  navigate  on  rivers,  and  others  to  go  to  sea.  If 
several  owners  were  concerned  in  the  appointment  of  the  master,  they 
were  each  responsible  in  $olulo  for  bis  contracts. 

The  title  De  Lege  RhoJia  de  Jactu  (Dig.  14.  2.)  is  the  celebrated 
fragment  of  the  Rhodian  law  on  the  subject  of  jettison. 

It  was  ordained,  that  if  goods  were  thrown  overboard,  or  a mast  cut 
away  in  a storm,  or  other  common  danger,  to  lighten  and  save  the  ves- 
sel, and  the  vessel  be  saved  by  reason  of  the  sacrifice,  all  concerned 
must  contribute  to  bear  the  loss,  as  it  was  incurred  voluntarily  for  the 
good  of  all,  and  it  was  extremely  equitable  that  all  should  rateably  bear 
s the  burden  according  to  the  value  of  their  property.  There  were  some 
reasonable  limitations  to  the  rule.  It  did  not  apply  to  the  persunt  of 
the  free  passengers  on  board,  for  tbo  body  of  a freeman  was  said  not  to 
be  susceptible  of  valuation  ; and  it  did  not  apply  to  the  provisions  which 
were  used  in  common.  The  goods  sacrificed  were  to  be  estimated  at 
their  actual  value,  and  not  at  the  anticipated  profit ; but  the  goods  saved 
were  to  be  estimated  for  the  sake  of  contributioo,  not  at  the  price  for 
which  they  were  bought,  but  at  that  for  which  they  might  sell. 

The  title  De  JiTautico  Fomore,  (Dig.  22.  2.  Code  4.  33.)  regulated 
maritime  loans.  The  lender  was  allowed  to  take  extraordinary  inte- 
rest, because  be  staked  lus  principal  on  the  success  of  the  voyage  ami 
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for  the  free  and  Iradi^-^pO^lic  of  Amalphi,  in  Italy,  about 
the  time  of  the  first  crusade,  towards  the  end  of  the  eleventh 
century.  This  compilation,  which  has  been  known  by  the 
name  of  the  Amalphitnu  Table,  superseded  the  ancient  laws  ; 
and  its  authority  and  equity  were  acknowledged  by  all  the 
states  of  Italy,  though  the  whole  work  has  now  passed  into 
irretrievable  oblivion."  Other  states  and  cities  began  to  form 


the  lafety  of  the  vessel,  and  took  as  bis  security  a pledge  of  the  ship  or 
cargo.  The  maritime  interest  ceased  upon  the  arrival  of  the  vessel ; 
and  if  she  was  lost  by  reason  of  seizure,  for  having  contraband  goods  of 
the  debtor  on  board,  the  lender  was  still  entitled  to  bis  principal  and 
interest,  because  the  loss  arose  from  the  fault  of  the  debtor. 

The  title  De  Incendio,  Ruina,  naufragio.  Rate,  nave  expvgnata, 
[Dig.il.  9.)  related  to  the  plunder  of  vessels  in  distress ; and  it  did  great 
honour  to  the  justice  and  humanity  of  the  Roman  law.  The  edict  of  the 
pnetor  gave  fourfold  damages  to  the  owner,  against  any  person  who, 
by  force  or  fraud,  plundered  a ship  in  distress.  The  guilty  per- 
sons were  liable  not  only  to  be  punished  criminally  on  behalf 
of  the  government,  but  to  make  just  retribution  to  the  aggrieved  party; 
and  the  severity  of  the  rule,  said  Ulpian,  was  just  and  necessary,  in 
order  to  prevent  such  abuses  in  cases  of  such  calamity.  The  same  pro- 
vision was  extended  to  losses  by  tbosc  means  during  a calamity  by 
fire.  The  law  applied  equally  to  the  fraudulent  receiver  and  ori- 
ginal taker  of  the  shipwrecked  articles,  and  he  was  held  to  be  equally 
guilty. 

This  cursory  view  of  the  leading  doctrines  of  the  Roman  maritime 
law,  (for  I have  not  thought  it  necessary  to  take  notice  of  all  the  refined 
and  intelligent  distinctions.)  is  sufficient  to  show  how  greatly  the  mari- 
time codes  of  the  moderns  arc  iodebted  to  the  enlightened  policy  and 
cultivated  science  of  the  Roman  lawyers.  The  spirit  of  equity , in  all  its 
pnrity  and  simplicity,  seems  to  have  pervaded  those  ancient  institutions.  " 

a .'Jruni’f  Maritime  Law,yo\.  1.  37(1.  Mr.  Swinburne,  who  visited 
Amalphi  on  bis  excursion  to  the  ruins  of  Pecstnm,  in  1779,  found  the 
city  in  great  decay,  with  only  the  wrecks  of  its  former  graodenr.  Its 
trade  withered  with  the  loss  of  its  liberty,  aod  passed  to  Pisa,  Genoa, 
and  Venice.  It  was  conquered  by  the  Normans,  and  plundered  by  the 
Piians,  who  carried  away  a copy  of  the  Pandects  found  there,  and  wo 
bear  no  more  of  the  Amalphitan  Table,  or  of  the  high  reputation  of  the 
maritime  tribunals  of  Amalphi. — Swinbume't  Travelt  in  the  1\bo  Siei" 
liei,  vol.  2.  138—150. 

Voi,.  III.  2 
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collections  of  maritime  law  ; and  a compilation  of  the  usages 
and  laws  of  the  Mediterranean  powers  was  made  and  publish- 
ed, under  the  title  of  the  Consolato  del  mare.  This  commer- 
cial code  is  said  to  have  been  digested  at  Barcelona,  in  the 
Catalan  tongue,  during  the  middle  ages,  by  order  of  the  kings 
of  Arragon.  The  Spaniards  vindicate  the  claim  of  their 
country  to  the  honour  of  this  compilation  ; and  the  opinion 
of  Casaregis,  who  published  an  Italian  edition  of  it  at  Venice, 
in  1737,  with  an  excellent  commentary,  and  of  Boucher,  who, 
in  1808,  translated  the  Consolato  into  French,  from  an  edi- 
tion printed  at  Barcelona  in  1494,  are  in  favour  of  the  Spanish 
claim.*  But  the  origin  of  the  work  is  so  far  involved  in  the 
darkness  of  those  ages,  as  to  render  the  source  of  it  very 
doubtful  ; and  Azuni,  in  a laboured  article,*  endeavours  to 
prove  that  tlie  Consolato  was  compiled  by  the  Pisruis,  in 
Italy,  during  the  period  of  their  maritime  prosperity.  Gro- 
tius,‘  on  the  other  hand,  and  Marquardus,  in  his  work  De 
Jure  Mercatorum,  hold  it  to  be  a collection  made  in  the  time 
of  the  crusades,  from  the  maritime  ordinances  of  the  Greek 
emperors,  of  the  emperors  of  Germany,  the  kings  of  France, 
Spain,  Syria,  Cyprus,  the  Baleares,  and  from  those  of  the 
republics  of  Venice  and  Genoa.**  It  was  probably  a compila- 
tion made  by  private  persons  ; but  whoever  may  have  been 
the  authors  of  it,  and  at  whatever  precise  point  of  time  the 
Consolato  may  have  been  compiled,  it  is  certain  that  it  be- 
came the  common  law  of  all  the  commercial  powers  of  Eu- 


a llallam,  in  bis  Vioc  nf  Europe  during  the  Middle  Agee,  vol.  2. 
278.  thioks  tbe  rcasooiog  of  Boucher,  in  bis  Consulal  de  In  Jlfrr,  tom. 
1.  70 — 7G.  to  be  iocooclusire,  and  that  Pisa  first  practised  those  usages, 
which  a century  or  two  afterwards  were  formally  digested  and  promul- 
gated at  Barcelona. 
b Maritime  Law,  vol.  1.  32G — 372. 
c Lib.  3.  cb.  1 . s.  5.  note. 

d Boulay  Paly,  in  bis  Court  de  Broil  Commercial  Maritime,  tom. 
1,  GO.  insists,  that  Azuni  has  refuted  Grotius  and  the  other  publicists  on 
Jthis  point  in  a triumphant  manner. 
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rope.  The  marine  laws  of  Italy,  Spain,  France,  and  Fing- 
land  were  greatly  affected  by  its  influence  ; and  it  formed 
the  basis  of  subsequent  maritime  ordinances.”  It  has 
been  translated  into  the  Castilian,  Italian,  German,  and 
French  languages  ; and  an  entire  Iransldlion  of  it  into  Eng- 
lish has  long  been  desired  and  called  for  by  those  scholars  and 
lawyers  who  were  the  most  competent  to  judge  of  its 
value.* 

We  are  naturally  induced  to  overlook  the  want  of  order 
and  system  in  the  Consolato,  and  dtc  severity  of  some  of  its 
rules,  and  to  justify  Emerigon  and  Boucher  in  their  admira- 
tion of  the  good  sense  and  spirit  of  equity  which  dictated  its 
decisions  upon  contracts,  w^hen  we  consider  that  the  compila- 
tion was  the  production  of  a barbarous  age.'  It  is,  undoubt- 
edly, the  most  authentic  and  venerable  monument  extant,  of 
the  commercial  usages  of  the  middle  ages,  and  especially 
among  the  people  who  were  concerned  in  the  various  branches 
of  the  Mediterranean  trade.  It  was  as  comprehensive  in  its 
plan  ns  it  was  liberal  in  its  principles.  It  treated  of  maritime 
courts,  of  shipping,  of  the  ownership  and  equipment  of  ships, 
of  the  duties  and  responsibilities  of  the  owners  and  master, 
of  freight  and  seamen’s  wages,  of  the  duties  and  government 
of  seamen,  of  ransoms,  salvage,  jettisons,  and  average  contri- 
butions. It  treated  also  of  maritime  captures,  and  of  the  mu- 


a Caiaregtt,  who  was  one  of  the  most  competent  and  learned  of 
commercial  lawyers,  says,  in  one  of  liis  discourses,  [Dit-  213.  n.  12.^ 
that  the  Contolato  bad,  io  maritime  matters,  by  universal  custom,  the 
force  of  law  among  all  provinces  and  nations. 

b There  has  been  a translation  of  two  chapters  on  prize  by  Dr.  Ko- 
binsoD,  and  of  some  chapters  on  the  ancient  or  commercial  courts,  and 
on  re-captures,  inserted  in  the  2J,  3d,  and  4th  volume  of  Hall’s  Jlmeri- 
can  Law  Journal. 

c Bynkersboeck,  io  his  Qutulionu  Jar.  Pub.  lib.  1.  cb.  5.  praises 
the  justice  of  some  of  its  rules,  while  be,  at  the  same  time,  speaks  disre- 
spectfully and  unjustly  of  the  ivotk  at  brge,  as  a farrago  Icgum  nouti- 
tarum. 
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tual  rights  of  neutral  and  belligerent  Tesscis  ; and,  in  fact,  it 
contained  the  rudiments  of  the  law  of  prize.  Emerigon  very 
projwrly  rebukes  Hubner  for  the  light  and  frivolous  manner 
in  which  he  speaks  of  the  Consolalo  ; and  he  says  in  return, 
that  its  decisions  arc  founded  on  the  law  of  nations,  and  have 
united  the  suffrages  of  mankind. “ 

The  laws  of  Oleron  were  the  next  collection  in  point  of 
time  and  celebrity.  They  were  collected  and  promulgated 
in  the  island  of  Oleron,  on  the  coast  of  France,  in  or  about 
the  time  of  Richard  I.  The  French  lawyers  in  the  highest 
repute,  such  as  Cleirac,  Valin,  and  Emerigon,  have  contended, 
that  the  laws  of  Oleron  were  a French  production,  compiled 
under  the  direction  of  Q.ueen  Eleanor,  Dutchess  of  Guienne, 
in  the  language  of  Gascony,  for  the  use  of  the  province  of 
Guienne,  and  the  navigation  on  the  coasts  of  the  Atlantic  ; 
and  that  her  son,  Richard  I.,  Vho  was  King  of  England,  as 
well  as  Duke  of  Guienne,  adopted  and  enlarged  this  collection. 
Selden,  Coke,  and  Blackstone,  on  the  other  hand,  have  claim- 
ed it  as  an  English  work,  published  by  Richard  I.  in  his 
character  of  King  of  England.*  It  is  a proof  of  the  obscurity 
that  covers  the  early  history  of  the  law,  that  the  author  of 
such  an  important  code  of  legislation  as  the  laws  of  Oleron, 
should  have  been  left  in  so  much  obscurity  as  to  induce  pro- 
found antiquaries  to  adopt  different  conclusions,  in  like  man- 
ner as  Spain  and  Italy  have  asserted  rival  claims  to  the  origin 
of  the  Consolalo.  The  laws  of  Oleron  were  borrowed  from 
the  Rhodian  laws,  and  the  Consolalo,  with  alterations  and 
ij  additions,  adapted  to  the  trade  of  western  Europe.  They 


a Train  da  Atmranca,  pref. 

h The  qaealioD  is  of  no  sort  of  moment  to  ns  at  the  present  day,  but  it 
is  quite  amusing  to  observe  the  zeal  with  which  Azuni,  Boucher,  and 
Boulay  Paty,  engage  in  the  contest.  They  insist,  that  the  pretension, 
as  they  term  it,  of  such  men  as  Selden  and  Blackstone,  was  founded  on 
a desire  to  flatter  the  English  nation,  and  to  deprive  the  French  of  the 
glory  of  the  composition  of  those  nautical  ordinances. 
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have  served  as  a model  for  subsequent  sen  laws,  and  have  at 
all  times  been  extremely  respected  in  France,  and  perhaps 
equally  so  in  Enf^lnnd,  though  not  under  the  impulse  of  the 
same  national  feeling  of  partiality.  Tliey  have  been  admit- 
ed  as  authority  on  admiralty  questions  in  the  courts  of  justice 
in  this  country.” 

The  laws  of  Wisbuy  were  compiled  by  the  merchants  of 
the  city  of  Wisbuy,  in  the  island  of  Gothland,  in  the  Baltic 
sea,  alx)ut  the  year  128S.  It  had  been  contended  by  some 
writers,  that  tliesc  laws  were  more  ancient  than  those  of  Ole- 
ron,  or  even  than  the  Cousolalo.  But  Cleirac  says,  they 
were  but  a supplement  to  the  laws  of  Oleron,  and  constituted 
the  maritime  law  of  all  the  Baltic  nations  north  of  the  Rhine, 
in  like  manner  ns  the  laws  of  Oleron  governed  in  England 
and  h’rance,  and  the  provisions  of  the  Cousolalo  on  the  shores 
of  the  Mediterranean.  They  were,  on  many  points,  a repe- 
tition of  the  judgments  of  Olerou,  and  became  the  basis  of 
the  ordinances  of  the  Hanseatic  league.* 


a See  Walton  t.  the  Ship  Neptune,  I Pilert'  Adm.  Dec.  112.  Nat- 
teratrom  v.  Ship  Hazard,  in  the  District  Court  of  Massachusetts,  2 
IJalVt  L.  J.  359.  Sims  v.  Jackson,  1 PHert'  Adm,  Dec.  157.  all  of 
which  were  decided  on  the  authority  of  the  laws  of  Oleron.  In  1647,  it 
was  resolved  by  the  popular  government  of  Rhode  Island,  that  the  Ian  s 
of  Oleron  should  be  in  force  fur  tho  benefit  of  seamen.  (1.  Pitkin  i 
Ilitloty,  49.  Cleirac  published  in  the  middle  of  the  seventeenth  centu- 
ry, the  laws  of  Oleron,  in  his  work  entitled.  Let  Ut  el  Coulumu  de  la 
Jder,  with  an  excellent  commentary.  They  were  translated  into  En- 
glish, with  the  notes  of  Cleirac,  considerably  abridged,  and  published  in 
the  collection  of  sea  laws  made  in  the  reign  of  Queen  Anne.  They 
hare  likev  ise  been  published  in  this  country  in  tbo'appendix  to  the  first 
volume  of  Pelert’  Admiralty  Decitioni,  from  the  copy  in  the  Sea  Laws. 
There  is,  likewise,  annexed  to  these  reports,  a copy  of  the  laws  of  Wis- 
buy, of  the  Ilanso  Towns,  and  of  the  marine  ordinances  of  Louis  XIV., 
and  they  have  given  increased  interest  to  a valuable  publication. 

6 Cleirac,  in  his  preamble  to  the  ordinances  of  Wisbuy,  (Let  Ut  cl 
Coulitmet  de  la  Mer,  p.  136.)  gives  from  Johannes  Magnus,  and  bis 
brother  Olaus,  the  historians  of  Sweden,  and  the  Goths,  a very  glowing 
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The  renowned  Hanseatic  association  was  beg^n  at  least  as 
early  as  the  middle  of  the  thirteenth  century,  and  it  originated 
with  the  cities  of  I.uheck,  Bremen,  and  Hamburgh.  The 
free  and  privileged  Hanse  Towns  became  the  asylum  of  com- 
merce, and  the  retreats  of  civilization,  when  the  rest  of  Eu- 
rape  was  subjected  to  the  iron  sway  of  the  feudal  system,  and 
the  northern  seas  were  infested  by  “ savage  clans,  and  roving 
barbarians.”  Their  object  was  mutual  defence  against  piracy 
by  sea,  and  pillage  by  land.  They  were  united  by  a league 
offensive  and  defensive,  and  with  an  intercommunity  of  citi- 
zenship and  privileges.  The  association  of  the  cities  of  Lu- 
bcck,  Brunswick,  Dantzick,  and  Cologne,  commenced  in  the 
year  1254,  according  to  Cleirac,  and  in  1164,  according  to 
Azuni  ; and  it  became  so  safe  and  beneficial  a confederacy, 
that  all  the  cities  and  large  towns  on  the  Baltic,  and  on  the 
navigable  rivers  of  Germany,  to  the  number  of  eighty-one, 
acceded  to  the  union.  One  of  the  means  adopted  bj'  the 
confederates  to  insure  prosperity  to  their  trade,  and  to  protect 
them  from  controversies  with  each  other,  was  the  formation  of 
a code  of  maritime  law.  The  consuls  and  deputies  of  the 
Hanseatic  league,  in  a general  convention  at  Lubeckin  1614, 
added  to  their  former  ordinances  of  1.597,  (or  1591,  as  Azuni 
insists,)  from  the  laws  of  Oleron,  and  of  Wisbuy,  and  esta- 
blished a second  and  larger  Hanseatic  ordinance,  under  the 


account  of  tbe  former  wealth  and  commercial  prosperity  of  Witbuy, 
the  ancieot  capital  of  Gothland,  and  then  a free  and  independent  city. 
It  was  once  tlio  most  celebrated  and  flourishing  emporium  in  Europe, 
and  merchants  from  all  parts  came  there  to  traflic,  and  had  their  shops 
and  warehouses,  and  enjoyed  the  same  privileges  as  the  native  inhahit- 
antr.  But,  in  Cleirac's  time,  this  bright  vision  had  vanished,  and  the 
town,  with  its  trade  and  riches,  was  destroyed,  and  nothing  was  to  bo 
seen  but  heaps  of  ruins,  tbe  sad  evidence  of  its  former  splendour  and 
magniflcence.  Here  is  one  ground  for  tbe  melancholy  admonition  of 
the  poet,  “That  trade’s  proud  empire  hastes  to  swift  decay."  But  tbe 
logic  of  tbe  muse  is  entirely  refuted  by  tbe  stability  of  commercial 
power  in  other  illustrious  examples. 
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title  of  the  Jus  Hanseaticum  Maritimum,  and  which  was 
published  at  Hamburgh  in  1667,  with  a commentary  by  Ku- 
ricke.  This  digest  of  nautical  usages  and  regulations,  was 
founded  evidently  on  those  of  Wisbuy  and  Olcron,  and  from 
the  g^eat  influence  and  character  of  the  confederacy,  it  has 
always  been  deemed  a compilation  of  authority.® 

(3.)  Of  the  maritime  legislation  of  the  moderns. 

But  all  the  former  ordinances  and  compilations  on  mari- 
time Law,  were  in  a great  degree  superseded  in  public  estima- 
tion, their  authority  diminished,  and  their  lustre  eclipsed,  by 
the  French  ordinance  upon  commerce  in  1673,  which  treated 
largely  of  negotiable  paper  ; and  more  especially  by  the  cele- 
brated marine  ordinance  of  1681.  This  monument  of  the 
w’isdom  of  the  reign  of  Louis  XIV.,  far  more  durable  and 
more  glorious  than  all  the  military  trophies  won  by  the  valour 
of  hw  arms,  was  erected  under  the  influence  of  the  genius 
and  patronage  of  Colbert,  who  was  not  only  the  minister  and 
secretary  of  state  to  the  king,  but  inspector  and  general  super- 
intendant  of  commerce  and  navigation.  It  was  by  the  spe- 
cial direction  of  that  minister,  aM  with  a view  to  illustrate 


a Les  Ut  tl  Coulumu  de  laJVer,  p.  157 — 165.  Ward,  Id  bis  Hutory 
fij  the  Law  of  Ln'tUioru,  vol.  ii.  276 — 290.  adduces  proofs,  that  the 
Uanseatic  league  exercised  the  rights  of  sovereignly  as  a federal  re- 
public, and  wilb  considerable  strength  and  vigour,  until  the  fifteenth 
century.  No  less  than  four  commercial  treaties  were  concluded  be- 
tween England  and  the  Hanse  Towns  in  the  space  of  three  years,  from 
the  year  1472  to  1474.  But  (he  league  was  dissolved  as  soon  as  the  J 
great  powers  of  Europe  withdrew  their  cities  from  the  association ; and 
the  members  of  this  confederacy  are  now  reduced  to  the  cities  of  Lubeck, 
Hamburgh,  and  Bremen.  Rym.  Fwd.  tom.  9.  cited  iu  Henry’t  Hit!, 
of  Great  Britain,  b.  5.  cli.  6.  Patter's  Constitutional  History  of  Ger- 
many, vol.  ii.  p.  206.  Those  Hanseatic  cities  bad  a diplomatic  repre- 
sentative at  Washington  in  1827,  and  in  the  year  following  a Conven- 
tion of  “Friendship,  Commerce,  and  Navigation,  between  the  United 
States  and  the  free  Hanseatic  Republics  of  Lubeck,  Bremen,  and 
Hamburgh,”  was  concluded. 
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the  advantages  of  the  commerce  of  the  Indies,  that  Huet  wrote 
his  learned  history  of  the  commerce  and  navigation  of  the 
ancients.”  The  vigilance  and  capacity  of  the  ministry  of 
Louis,  communicated  uncommon  vigour  to  commercial  in- 
quiries. They  created  a marine  whicli  shed  splendour  on 
his  reign,  and  corresponded  in  some  degree  with  the  extent 
of  his  resources.  It  required  such  a work  as  the  ordinance 
to  which  I have  referred,  to  consolidate  the  establishment  of 
the  maritime  power  which  had  been  formed  by  the  sagacity 
of  his  counsels. 

That  ordinance,  says  Valin,  was  executed  in  a masterly 
manner.  It  was  so  comprehensive  in  its  plan,  so  excellent 
in  the  arrangement  of  its  parts,  so  just  in  its  decisions,  so 
wise  in  its  general  and  particular  policy,  so  accurate  and  clear 
in  its  details,  that  it  deserves  to  be  considered  as  a model  of 
a perfect  code  of  maritime  jurisprudence.  The  whole  law  of 
navigation,  shipping,  insurance,  and  bottomry,  was  systemati- 
cally collected  and  arranged.  It  required  the  greatest  extent 
of  knowledge,  and  the  most  correct  discernment  and  liberali- 
ty of  views,  to  form  and  execute  such  a work.  It  was  neces- 
sary to  examine  the  commercial  usages  of  all  other  nations,  and 
select  from  amidst  a contrariety  of  practice  the  most  approved 
rules.  It  was  necessary  to  retrench  that  which  was  superlluous, 
to  enlighten  that  which  was  obscure,  and  to  supply  those  things 
which  had  escaped  the  observation  of  the  earlierfounders  of  nau- 
tical law,  or  been  recommended  by  the  lights  of  experience.  It 
is,  however,  an  extraordinary  fact,  that  the  able  civilians,  and 
perhaps  the  distinguished  merchants,  who  assumed  the  task 
of  legislators,  and  compiled  this  ordinance,  are  unknown  to 
fame ; and  though  the  event  be  of  so  recent  a date,  and  oc- 
curred at  the  most  polished  and  literary  era  in  French  histo- 
ry, neither  letters,  nor  gratitude,  nor  national  vanity,  have 
been  able  to  rescue  their  names  from  oblivion.* 


a Hill,  du  Comm,  el  de  la  J^anig.  det  Ancient,  Pref. 
h y ilin't  Com.  lur  I'ord,  Pref.  p.  4. 
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Valin  6uppo.=ed  he  had  discovered  the  source  of  the  ma- 
terials of  the  ordinance  in  a curious  and  vast  compilation  of 
ancient  maritime  laws,  among  the  manuscript  collections  in 
the  library  of  the  Duke  of  Penthievre.  The  compilation 
consisted  of  the  llliodian  and  Roman  law  ; of  the  Consolalo, 
and  of  the  use  and  customs  of  the  sea  ; of  the  ordinances  of 
Charles  V.  and  Philip  II.,  kings  of  Spain  ; of  the  judgments 
of  Olcron  ; of  the  ordinance  of  Wisbu)',  and  of  the  Teutonic 
Hanse ; of  the  insurance  codes  of  Antwerp  and  Amsterdam  ; 
of  the  Guidon,  and  of  all  the  French  ordinances  prior  to  the 
year  1660.  This  magnificent  rejwsitory  of  commercial  science 
is  supposed  to  have  l)ecn  the  true  and  solid  foundation  of  the 
fabric  erected  by  artists  who  had  too  much  modesty  to  make 
their  work  the  vehicle  of  their  own  immortality.  Every  com- 
mercial nation  has  rendered  homage  to  the  wisdom  and  in- 
tegrity of  the  French  ordinance  of  the  marine,  and  they  have 
regarded  it  as  a digest  of  the  maritime  law  of  civilized  Europe. 
Valin  has  written  a commentary  upon  every  part  of  it,  and  it 
almost  rivals  the  ordinance  itself  in  the  weight  of  its  authori- 
ty, as  well  as  in  the  equity  of  its  conclusions.™ 


a The  ordinance  lias  been  translated  and  printed  in  England,  and 
pnblished  in  the  collection  entitled  Sea  Laws,  and  it  is  annexed  to  the 
Kcond  roliimc  of  Judge  Velcn'  Admiralty  Dccitiont  in  the  District 
Court  of  Pennsylvania.  It  has  been  redigested,  with  some  few  modifi- 
cations and  additions,  in  the  new  Commercial  Code  of  France  of  1807  ; 
and  that  code  was  translated  by  Mr.  Rodman,  and  published  in  the  city 
ofNew-Yorkin  1811.  The  commercial  code  was  presented  to  the 
French  legislative  body  by  the  counsellors  of  state  in  1807,  as  haring 
been  conceived,  meditated, discussed  and  established, by  Me  impiralionof 
the  greateit  man  in  hulory,  the  Hero- Pacificator  of  Europe,  while  he 
woe  bearing  hit  triumphant  eaglet  to  the  banks  of  the  attonitked  Vittula; 
and  yet,  in  contradiction  to  much  of  this  adulation  and  incense,  the 
code  will  be  found,  upon  sober  examination,  to  be  essentially  arcpubli- 
cation  in  a new  form  of  the  ordinance  of  1673,  relative  to  negotiable 
paper,  and  of  tbe  marine  ordinance  of  1681,  digested  under  the  orders 
of  Colbert,  and  illustrated  by  the  commentaries  of  V'alin.  It  is  entitled, 
however,  to  the  merit  of  some  improremonts  on  the  former  ordinances^ 

VoL.  m.  3 
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In  Addition  to  these  general  codes  of  commercial  legisla- 
tion, there  have  been  a number  of  local  ordinances  of  distin- 
guished credit,  relating  to  nautical  matters  and  marine  insu- 
rance, such  as  the  ordinances  of  Barcelona,  Florence,  Am- 
sterdam, Antwerp,  Copenhagen,  and  Konigsberg.  There 
have  also  been  several  treatises  on  nautical  subjects  by 
learned  civilians  in  the  several  countries  of  Europe,  which  are 
of  great  authority  and  reputation.* 

The  English  nation  never  had  any  general  and  solemnly 
enacted  code  of  maritime  law,  resembling  those  which  have 
been  mentioned  as  belonging  to  the  other  J-luropean  nations, 
and  promulgated  by  legislative  authority.  This  deficiency  was 
supplied,  not  only  by  several  extensive  private  compila- 
tions,‘  but  it  has  been  more  eminently  and  more  authoritative- 
ly supplied  by  a scries  of  judicial  decisions,  commencing  about 
the  middle  of  the  last  century.  Those  decisions  have  shown, 
to  the  admiration  of  the  world,  the  masterly  acquaintance  of 
the  English  judiciary  with  the  principles  and  spirit  of  com- 
mercial policy  and  general  jurisprudence,  and  they  have  af- 
forded undoubted  proofs  of  the  entire  independence,  impar- 
tiality and  purity  of  the  administration  of  justice.  The  nu- 
merous cases  in  the  books  of  reports  which  have  arisen  upon 
maritime  questions,  resemble  elementary  treatises  in  the 
depth,  extent,  and  variety  of  their  researches,  while  they 


and  of  bcin^  more  comprclicnsirc  in  its  plan  and  execution,  for  it  em. 
braces  ibe  subjeets  of  partnersbip,  common  carriers,  bankruptcy,  insol- 
vency, and  stoppage,  in  tr(msi(u. 

a Those  ordinances  are  collected  by  Magens,  in  the  second  volume 
of  his  Es»(iy  on  Insurances  ; and  Mr.  Cushing,  in  a learned  note  to  bis 
translation  of  Pothicr  on  Manlime  Conlracis  of  Lulling  to  Hire,  pub- 
lished at  Uoston  in  1321,  has  alluded  to  tho  most  distinguished  writers 
in  Italy,  Spain,  Portugal,  Prance,  Holland,  Germany,  and  Sweden,  on 
maritime  law. 

6 Among  the  private  treatises,  the  most  distinguished  are  those  of 
Malyncs,  .Molloy,  Beives,  Pusllcwuite,  Magens,  Wesket,  Millar,  Park, 
Marshall,  Abbott,  Chitty,  Holt,  Lawes,  and  Benccke. 
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partake,  at  the  same  time,  of  the  precision  and  authority  of 
legislative  enactments.  Lord  Manslicld,  at  a very  early  period 
of  liU  judicial  life,  introduced  to  the  notice  of  the  English  bar, 
the  Rhodian  laws,  the  Consolatn  del  mare,  the  laws  of  Ole- 
ron,  the  treatises  of  Roccus,  the  laws  of  Wisbuy,  and,  above 
all,  the  marine  ordinances  of  Louis  XIV.,  and  the  commen- 
tary of  Valin.  These  authorities  were  cited  by  him  in  Lxtke 
V.  Lijdc,'^  and  from  that  time  a new  direction  was  given  to 
English  studies,  and  new  vigour,  and  more  hberal  and  en- 
brged  views,  communicated  to  forensic  investigations.  Since 
the  year  1798,  the  decisions  of  Sir  William  Scott  (now  Lord 
Stowcll)  on  the  admiralty  side  of  Westminster  Hall,  have 
been  read  and  admired  in  every  region  of  the  Republic  of 
letters,  as  models  of  the  most  cultivated  and  the  most  enlight- 
ened human  reason.  The  English  maritime  law  can  now 
be  studied  in  the  adjudged  cases  with  at  least  as  much  profit, 
and  with  vastly  more  pleasure,  than  in  the  dry  and  formal 
didactic  treatises  and  ordinances  professedly  devoted  to  the 
science.  The  doctrines  are  there  reasoned  out  at  large,  and 
practically  applied.  The  arguments  at  the  bar,  and  the  opi- 
nions fiom  the  bench,  are  intermingled  with  the  gravest  re- 
flections, the  most  scrupulous  morality,  the  soundest  policy, 
and  a thorough  acquaintance  with  all  the  various  topics  that 
concern  the  great  social  interests  of  mankind. 

Nor  has  our  learned  profession  in  this  country  been  want- 
ing in  the  study  and  cultivation  of  m-nriiirae  law.  Our  im- 
provement has  been  rapid  and  our  earecr  illustrious,  since  the 
adoption  of  the  present  constitution  of  the  United  States. 
I'bcrc  have  been  ceveml  respectable  treatises  on  subjects  of 
commercial  law,  and  some  of  them  we  may  notice,  when  we 
arc  upon  the  branches  to  which  they  arc  applied.  The  deci- 
sions in  the  federal  courts  in  commercial  cases,  have  done 
credit  to  the  moral  and  intellectual  character  of  the  nation  ; 
and  the  admiralty  courts  in  particular  have  displayed  great 


a 2 Rurr.  8B2. 
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research,  and  a familiar  knowledge,  of  the  principles  of  the 
marine  law  of  Europe.  But  I should  omit  doing  justice  to 
my  own  feelings,  as  well  ns  to  the  cause  of  truth,  if  1 were 
not  to  select  the  decisions  in  Gallison's  ami  Mason's  Re- 
ports, as  specimens  of  pre-eminent  merit.  They  may  fairly 
be  placed  upon  a level  with  the  best  productions  of  the  English 
admiralty,  for  deep  and  accurate  learning,  as  well  as  for  the 
highest  ability  and  wisdom  in  decision. 

The  reports  of  judicial  decisions  in  the  several  states,  and 
especially  in  the  states  of  .Alassachusetts,  New-York,  and 
Pennsylvania,  evince  great  attention  to  maritime  questions, 
and  they  contain  abundant  proofs,  that  our  courts  have  been 
dealing  largely  with  the  business  of  an  enterprising  and  com- 
mercial people.  Maritime  law  became  early  and  anxiously 
an  object  of  professional  research.  If  we  take  the  reports  of 
New-York  in  chronological  order,  we  shall  find,  that  the  first 
five  volumes  occupy  the  pcriotl  when  Alexander  Hamilton 
was  a leading  advocate  at  our  bar.  T’hat  accomplished  law- 
yer {for  it  is  in  that  character  only  that  I am  now  permitted 
to  refer  to  him)  showed,  by  his  precepts  and  practice,  the 
value  to  be  placed  on  the  decisions  of  Lord  Mansfield.  He  was 
well  acquainted  with  the  productions  of  Yalin  and  Emerigon, 
and  if  he  be  not  truly  one  of  the  founders  of  the  commercial 
law  of  this  state,  he  may  at  least  be  considered  as  among  the 
earliest  of  those  jurists  who  recommended  those  authors  to 
the  notice  of  the  profession,  and  rendered  the  study  and  cita- 
tion of  them  popular  and  familiar.  His  arguments  on  com- 
mercial, as  well  as  on  other  queslion.s,  were  remarkable  for 
freedom  and  energy ; and  he  was  eminently  distinguished 
for  completely  exhausting  every  subject  which  he  discussed, 
and  leaving  no  argument  or  objection  on  the  adverse  side 
unnoticed  and  unanswered.  He  traced  doctrines  to  their 
source,  or  probed  them  to  their  foundations,  and  at  the  same 
time  paid  the  highest  deference  and  respect  to  sound  autho- 
rity. The  reported  cases  do  no  kind  of  justice  to  his  close 
and  accurate  logic ; to  his  powerful  and  comprehensive  intel- 
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lect ; to  the  e.\tent  of  his  knowledge,  or  the  eloquence  of  his 
illustrations.  We  may  tri'ly  apply  to  the  efforts  of  his  mind, 
the  remark  of  Mr.  Justice  Bullor,  in  reference  to  tlie  judicial 
opinions  of  another  kindred  genius,  that  “ principles  were 
stated,  rea.'oned  upon,  enlarged  and  explained,  until  those 
who  beard  him  were  lost  in  admiration  at  the  strength  and 
■tretcb  of  the  human  understanding.” 
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OF  THE  LAW  OF  PARTNERSHIP. 


Partnership  contracts  have  been  found,  by  experience, 
to  be  convenient  to  persons  engaged  in  trade,  and  useful  to 
the  community.  Merchants  arc  thereby  enabled  to  consoli- 
date their  credit,  and  extend  their  business.  With  the  aid  of 
joint  counsel  and  accumulated  capital,  a spirit  of  enterprise  is 
sensibly  awakened,  and  boldness  of  plan  and  vigour  of  exer- 
tion communicated  to  mercantile  concerns.  Partnerships 
have  grown  with  the  growth,  and  multiplied  with  the  exten- 
sion of  trade  ; and  the  law  by  which  they  are  regulated  has 
been  improved  by  the  study  and  adoption  of  the  best  usages 
which  Uie  genius  of  commerce  has  introduced.  It  has  eJso 
been  cultivated  and  greatly  enlarged,  under  a course  of  judi- 
cial decisions,  until  the  law  of  partnership  has  at  last  attained 
the  precision  of  a regular  branch  of  science,  and  forms  a dis- 
tinguished part  of  the  code  of  commercial  jurisprudence. 

In  treating  of  this  subject,  I shall  consider,  (1.)  the  nature, 
creation,  and  extent  of  partnerships ; (2.)  the  rights  and  du- 
ties of  partners,  in  their  relation  to  each  other,  and  to  the  pub- 
lic ; (3.)  the  dissolution  of  the  contract. 

(1.)  Of  tJihiature,  creation,  and  extent  of  partnerships. 

Partnership  is  a contract  of  two  or  more  persons,  to  place 
their  money,  effects,  labour  and  skill,  or  some,  or  all  of  them, 
in  lawful  commerce  or  business,  and  to  divide  the  profit,  and 
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bear  the  loss,  in  certain  proportions.®  The  two  leading  prin- 
ciples of  the  contract  are,  a common  interest  in  the  stock  of 
the  company,  and  a personal  responsibililyfor  the  partnership 
engagements.  The  common  interest  of  the  partners  applies 
to  all  the  partnership  property,  whether  vested  in  the  first  in- 
stance by  their  several  contributions  to  the  common  stock,  or 
acquired  afterwards  in  the  course  of  the  partnership  business  ; 
and  that  property  is  first  liable  for  the  debts  of  the  company, 
and  after  they  are  paid,  and  the  partnership  dissolved,  then  it 
is  subject  to  a division  among  the  members,  or  their  represen- 
tatives, according  to  agreement.  If  one  person  advances  funds, 
and  another  furnishes  his  personal  services  or  skill,  in  carry- 
ing on  a trade,  and  is  to  share  in  the  profits,  it  amounts  to  a 
partnership.*  But  each  party  must  engage  to  bring  into  the 
common  stock  something  that  is  valuable ; and  a mutual  con- 
tribution of  that  which  has  value,  and  can  be  appreciated,  is 


a Fuffendorf,  Brail  de  la  Ji"at.  liv.  5.  cti.  8.  s.  1.  Polhier,  Traite 
du  Conlral  de  Sociele,  No.  1.  Repertoire  de  Juritprudence,  art.  So- 
ciele-  The  French  ordinance  of  1 673,  required  the  contract  of  parlner- 
ihip  to  be  redoced  to  writing  and  registered ; but  that  was  the  introduc- 
tion of  a new  rule,  and  the  regulation  had  gone  into  disuse  in  the  time 
of  Polhier,  though  lie  considered  it  to  be  a sage  provision.  [Polhier,  ibid. 
No.  79.  82.  98.)  The  new  French  commercial  code  has  retained  the 
regulation  of  the  ordinance,  and  it  requires  an  abstract  of  the  articles 
of  partnership  to  be  allesled,  and  publicly  registered ; but  the  omission, 
though  injurious  to  the  parlies  as  between  themselves,  does  not  alTect 
the  rights  of  third  persons.  [Code  de  Com.  art.  39 — 44.)  So  by  the 
commercial  Ordinances  of  Bilboa,  confirmed  by  Philip  V.  in  1737,edit. 
N.  Y.  1824,  ch.  10.  sec.  4.  it  was  made  necessary, in  every  partnership, 
to  reduce  the  articles  to  writing,  and  acknowledge  them  before  a nota- 
ry, and  file  a copy  with  the  university,  and  house  of  trade.  This  would 
seem  not  to  be  now  the  general  law  in  Spain  j for  it  is  admitted,  that 
partnerships  may  be  formed,  as  in  the  English  law,  tacitly  as  well  as 
expressly.  [Inslilules  of  the  Civil  T,aw  of  Spain,  by  j?tro  S(  -Manuel, 
b.  2.  c.  15.,  translated  by  -/o/inrton,  London,  1825.) 
b Dob  V.  Halsey,  16  Johns.  Rep.  34. 
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of  the  essence  of  the  contract."  It  would  be  a valid  partner- 
ship,  notwithstanding  the  whole  capital  was,  in  the  first  in- 
stance, advanced  by  one  party,  if  the  other  contributed  his 
time  and  skill  to  the  business,  and  although  his  proportion 
of  gain  and  loss  was  to  be  very  unequal.  It  is  sufiicient  that 
his  interest  in  tlic  profits  be  not  intended  as  a mere  substitute 
for  a commission,  or  in  lieu  of  brokerage,  and  that  he  be  re- 
ceived into  the  association  as  a merchant,  and  not  as  an 
agent.*  A joint  possession  renders  persons  tenants  in  com- 
mon, but  it  does  not,  of  itself,  constitute  them  partners  ; and, 
therefore,  surviving  partners,  and  the  representatives  of  a de- 
ceased partner,  are  not  partners,  notwithstanding  they  have 
a community  of  interest  in  the  joint  stock.'  There  must  be 
a communion  of  profit  to  constitute  a partnership  as  between 
the  parties.  They  must  not  be  jointly  concerned  in  the  pur- 
chase only,  but  jointly  concerned  in  the  future  sale.  A joint 
purchase,  with  a view  to  separate  and  distinct  sales  by  each 
person  on  his  own  account,  is  not  sufficient.  If  several  per- 
sons, who  had  never  met  and  contracted  together  as  partners, 
agree  to  purchase  goods  in  the  name  of  one  of  them  only,  and 
to  take  aliquot  shares  of  the  purchase,  and  employ  a com- 
mon agent  for  the  purpose,  they  do  not,  by  that  act,  become 
partners,  or  answerable  to  the  seller  in  that  character,  provided 
they  are  not  to  be  jointly  concerned  in  the  resale  of  their  shares, 
and  have  not  permitted  the  agent  to  hold  them  out  as  jointly 
answerable  with  himself.**  The  same  distinction  was  known 
in  the  civil  law  : qni  nolunt  inter  so  contendere,  solent  per 
nuntium  rent  enter c in  ct.inmune  ; quod  a societate  longe 


a Polhier,  Trniie  du  Con.  de  Soc.  No.  8.  9,  10.  Ferriere,  Jur  Intt.  3. 
26.  Code  J^apoleon,  No.  1833. 

4 Reid  v.  IloUinslicad,  4 Bamw.  Sf  Creel.  867. 
c Pearce  v.  Chamberlain,  2 Veeey,  33. 

d Hoare  v.  Dawes,  Doug.  371.  Coope  r.  Eyre,  I H.  Blacke.  37, 
VoL.  III.  4 
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remotum^  It  has  been  repeatedly  recognised  in  this  country, 
and  may  be  considered  as  a settled  rule.* 

If  the  purcliase  be  on  separate,  and  not  on  joint  account, 
yet  if  the  interests  of  the  purchasers  are  afterwards  mingled, 
with  a view  to  a joint  sale,  a paitnersliip  exists  from  the 
lime  that  the  sliares  are  brought  into  a common  mass.*  A 
participation  in  the  loss  or  profit,  or  holding  himself  out  to  the 
world  as  a partner,  so  as  to  induce  others  to  give  credit  on 
that  assurance,  renders  a person  responsible  as  a partner.*  A 
partnership  necessarily  implies  a union  of  two  or  more  per- 
sons ; and  if  a single  individual,  for  the  purpose  of  a fictitious 
credit,  was  to  assume  a co-partnership  name  or  firm,  the  only 
real  partnership  principle  that  could  be  applicable  to  his  case, 
would  be  the  preference  to  be  given  to  creditors  dealing  with 
him  under  that  description,  in  the  distribution  of  his  efiects. 
But  that  would  be  inadmissible,  and  contrary  to  the  grounds 
upon  which  partnerships  are  created  and  sustained ; and  so 
the  law  on  this  point  has,  in  another  country,  been  under- 
stood and  declared.”  If  the  partnership  consists  of  a large 
unincorporated  association,  it  is  usually  regulated  by  special 
agreement ; but  the  established  law  of  the  land,  in  reference 
to  such  partnerships,  is  the  same  as  in  ordinary  cases,  and 
every  member  of  a joint  slock  company  (whatever  private  ar- 
rangement there  may  be  to  the  contrary  between  the  mem- 
bers, and  which  is  only  a mischievous  delusion)  b liable  for 
ail  the  debts  of  the  concern.-^  It  is,  however,  the  judicial  lan- 


a Dig.  17.  2.  33. 

b Holmes  v.  United  Insurance  Company,  2 Johns.  Cates,  329.  Post  v. 
Kimberly,  9 Johns.  Rep.  470.  Osborne  v.  I3rennar,2  JVbtt  4‘  JU-Cord, 427. 
c Sims  y.  Willing,  8 Serg.  Sf  Rawle,  103. 
d Lord  Ellenborough.  M'lver  v.  Humble,  16  East,  173. 
e Nairn  v.  Sir  William  Forbes,  Rell't  Commentaries  on  the  Late  of 
.Scotland,  toI.  ii.  623. 

f The  King  y.  Dodd,  9 East,  516.  Holmes  v.  Higgins,  1 Barme.  Sf 
Crest.  74.  Hess  v.  M erts,  4 Serg.  Sc  Rawle,  356.  Keasley  r.  Codd, 
cited  in  a note  to  the  case  of  Perriog  v.  Hone,  2 Carr.  Sc  Payne,  401. 
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gunge  in  some  of  the  cases,"  thal  the  members  of  a private 
association  may  limit  their  personal  responsibility,  if  there  be 
an  explicit  stipulation  to  that  effect,  made  with  tlie  party  with 
whom  they  contract,  and  clearly  understood  by  him  at  the 
time.  But  stipulations  of  that  kind  are  looked  upon  unfa- 
vourably, as  being  contrary  to  the  general  policy  of  the  law  ; 
and  it  would  require  a direct  previous  notice  of  the  intended 
limitation  to  the  party  dealing  with  the  company,  and  his 
clear  understanding  of  the  terms  of  the  limitation.  Incorpo- 
rated companies,  though  constituted  expressly  for  the  purposes 
of  trade,  are  not  partnerships,  or  joint  traders,  within  the  pur 
view  of  the  law  of  partnership,  and  the  stuckboldei-s  are  not 
personally  responsible  for  the  company’s  debts  or  engagements, 
and  their  property  is  affected  only  to  the  extent  of  their  inte- 
rest in  the  company.  To  render  them  personally  liable,  re- 
quires an  express  provision  in  the  act  of  incorporation  ; and  a 
disposition  to  create  such  an  extended  responsibility,  seems  to 
be  increasing  in  our  country,  and  is  calculated  to  check  the 
enterprise  of  such  institutions,  and  impair  the  credit  and 
value  of  them  as  safe  investments  of  capital. 

Though  there  be  no  express  articles  of  copartnership,  the 
obligation  of  a partnership  engagement  may  equally  be  im- 
plied in  the  acts  of  the  ptartics  ; and  if  persons  have  a mutual 
interest  in  the  profits  and  loss  of  any  business  carried  on  by 
them,  or  if  they  hold  themselves  out  to  the  world  ns  joint 
traders,  they  will  be  held  responsible  as  partners  to  third  per- 
sons, whatever  may  be  the  real  nature  of  their  connexion,  or 
of  the  agreement  under  which  they  act.  If  a person  partakes 
of  the  profits,  he  is  answerable  as  a partner  for  losses,  on  the 
principle,  that  by  taking  a part  of  the  profits,  he  takes  from 
the  creditors  a part  of  the  fund  which  is  the  proper  security 
for  the  payment  of  their  debts.*  Though  there  should  even 


a GibioD,  J.,  Hets  v.  We»l,  4 Serg.  Sf  Rawle,  491:  Platt,  J., 

Skiooer  r.  Daytoo,  19  Johnton,  537. 
b DeGrey,  Ch.  J.,  Grace  r.  Smith, 3 Blacks.  Rep.  998.  Eyre,  Cli. 
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be  a mutual  understanding  between  the  members  of  an  asso- 
ciation, that  they  should  not  be  partners,  and  that  the  party 
sought  to  be  charged  as  a partner  was  not  to  contribute  either 
his  money  or  labour,  or  to  partake  of  the  profits,  yet,  in  spite 
of  these  stipulations,  he  becomes  a partner  as  against  the 
rest  of  the  world,  if  he  lends  his  name  to  the  company.  The 
rule  is  founded  on  principles  of  general  policy,  to  prevent  the 
frauds  to  which  creditors  would  otherwise  be  exposed.” 

It  is  not  essential  to  a legal  partnership,  that  it  be  confined 
to  commercial  business.  It  may  exist  between  attorneys, 
conveyancers,  mechanics,  artisans,  or  farmers,  as  well  as  be- 
tween merchants  or  bankers.*  The  essence  of  the  associa- 
tion is,  that  they  be  jointly  concerned  in  profit  and  loss,  or  in 
profit  only,  in  some  honest  and  lawful  business,  not  immoral 
in  itself,  nor  prolybited  by  the  law  of  the  land ; and  this  is  a 
principle  of  universal  reception.'  The  contract  must  be  for 
the  common  benefit  of  all  the  parties  to  the  association,  and 
though  the,  shares  need  not  be  equal,  yet,  as  a general  rule, 
all  must  partake  of  the  profit  in  some  rateable  proportion, 
and  that  proportion,  as  well  as  the  mode  of  conducting  the 
business,  may  be  modified  and  regulated  by  private  agree- 
ment, at  the  pleasure  of  the  parties.  If  there  be  no  such 
agreement  on  the  subject,  the  general  conclusion  of  law  is, 
that  the  partnership  losses  are  to  be  equally  borne,  and  the 
profits  equally  divided  and  this  would  be  the  rule,  as  I ap- 


J.,  Waugh  T.  Carver,  2 H.  Blackt.  247.  Cheap  v.  Cramond,  4Borme. 
k Aid.  663.  Speucer,  J.,  Dob  v.  Halsey,  16  Johns.  Rep.  40. 

a Eyre,  Ch.  J.,  ub.  sup.  Thompson,  J.,  Post  v.  Kimberly,  9 Johns. 
Jiep.  489. 

b Willet  V.  Chambers,  Coop.  814.  Gould,  J.,  Coope  v.  Eyre,  I 
H.  Blacks.  43.  Pothier,  Traite  de Soc.  No.  55. 

c Dig.  18.  1.  35.  2.  Polhier,  Trade  du  Con.  de  Soc.  n.  14.  Briggs 
V.  Lawrence,  3 Term  Rep.  454.  Aubert  v.  Maze,  2 Bos.  S;  Pull.  371. 
Griswold  v.  Waddington,  \ Q Johns.  Rep.  489. 

d Inst.  3.  26.  1.  Pothier,  ub.  sup.  n.  73.  Peacock  v.  Peacock,  16 
yesey,  49. 
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prehend,  even  though  the  contribution  between  the  parties 
consisted  entirely  of  money  by  one,  and  entirely  of  labour  by 
another.  In  equity,  according  to  Pothier,  each  partner  should 
share  in  the  profit  in  proportion  to  the  value  of  what  he 
brings  into  the  common  stock,  whether  it  be  money,  goods, 
labour,  or  skill , and  he  should  share  in  the  loss  in  a ratio  to 
the  gain  to  which  he  would,  in  a prosperous  issue  to  the 
business,  have  been  entitled.  He  admits,  however,  that  the 
proportion  of  gain  and  loss  may  be  varied  by  agreement,  and 
the  agreement  mriy  render  the  extra  labour  of  one  of  the  con- 
cern, equal  to  the  risk  of  loss,  and  a substitute  for  bis  share 
of  loss.” 

It  is  not  necessary  that  every  member  of  the  company 
should,  in  every  event,  participate  in  the  profits.  It  would  be 
a valid  partnership,  according  to  the  civil  law,  if  one  of  the 
lilembers  had  a reasonable  expectation  of  profit,  and  was,  in 
consequence  of  his  particular  art  and  calling,  employed  to 
sell,  and  to  have  a share  of  the  profits  if  they  exceeded  a cer- 
tain sum,  provided  this  was  granted  to  him  by  reason  of  his 
pains  and  skill,  and  not  as  a gratuity.*  So,  one  partner  may 
retire  under  an  agreement  to  abide  his  proportion  of  risk  of 
loss,  and  take  a sum  in  gross  for  his  share  of  future  uncertain 
profits,  or  he  may  take  a gross  sum  os  his  share  of  the  pre- 
sumed profits,  with  an  agreement  that  the  remaining  part- 
ners are  to  a.ssume  all  risks  of  loss.'  But  a partnership,  in 
which  the  entire  profit  was  to  lielong  to  some  of  them,  in  ex- 
clusion of  others,  would  be  manifestly  unjust,  and  ns  between 
the  parties  themselves,  it  would  not  be  a proper  partnership.'' 
It  would  be  wliat  the  Roman  lawyers  called  societns  leonina, 
in  allusion  to  the  fable  of  the  lion,  who,  having  entered  into 


a Pothier,  ul>.  eitp.  No.  15 — 19.  n.  25. 
b Dig.  17.  2.  44.  Pothier,  ub.  tup.  n.  13. 
c Pothier,  ibid.  n.  25, 26. 

d Lowry  r.  Brooki,  2 M‘Cord’i  Rep.  421.  Bailey  v.  Clark,  6 Pick. 
372. 
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a partnership  with  the  other  animals  of  the  forest,  in  hunt- 
ing, appropriated  to  himself  all  the  prey.* 

There  may  be  a general  [lartnership  at  large,  or  jl  may  be 
limited  to  a particular  branch  of  business,  or  to  one  particu- 
lar subject.*  If  two  persons  should  draw  a bill  of  exchange, 
they  are  considered  as  partners  in  respect  to  the  bill,  though  in 
every  other  respect  they  remain  distinct.  By  appearing  on 
the  bill  as  partners,  the  person  to  whom  it  is  negotiated  is  to 
collect  the  relation  of  the  parties  from  the  bill  itself,  and  they 
are  not  permitted  to  deny  the  conclusion.*  This  principle 
has  not"  been  extended  to  the  case  of  two  persons  signing  a 
joint  note,"'  though  it  is  not  easy  to  perceive  a distinction  be- 
tween the  cases.' 


a Dig.  17.  2.  29.  2.  PothUr,  ub.  $vp.  No.  12.  Intlituta  of  the  law 
of  Holland,  by  J,  Kont/erLiiu/en,  translated  by  J.  Henry,  Esq.,  p.  571. 
2.  Bell's  Comm.  615. 

6 Lord  Mansfield.  Willct  v.  Chambers,  Covip.  816.  Code  Napo- 
leon, No.  1841. 

c Carvick  v.  Vickery,  Doug.  653.  note. 

d Hopkins  r.  Smith,  II  Johns,  Rep.  1 6 1. 

e The  Roman  law,  which  has  been  followed  in  FraDce,distioguished 
between  two  kinds  of  unirersal  partnership,  the  one  smiversorwn  bono- 
rum,  and  the  other  universorsim  quee  ex  qiueslu  veniunt.  By  the  first, 
the  parties  put  into  common  stock  all  their  property,  real  and  personal, 
then  existing,  or  thereafter  to  be  acquired.  All  future  acquisitions  by 
purchase,  gift,  legacy,  or  descent,  went  into  this  partnership  as  of  course, 
without  assignment,  unless  the  gift  or  legacy  was  declared  to  he  under 
the  condition  of  not  being  placed  there.  Such  a partnership  was  charged 
with  all  the  debts  of  the  parlies  at  its  commencement,  and  with  all 
the  future  debts,  and  personal  and  family  expenses.  The  validity  of  such 
a partnership  was  not  questioned,  notwithstanding  it  might  be  extreme- 
ly unequal,  and  one  might  bring  much  more  property  into  it  than  ano- 
ther, and  acquire  ten  times  as  much  by  gift,  purchase,  or  succession, 
and  notwithstanding  one  partner  might  have  a family  of  children,  and 
another  be  destitute  of  any.  [Polhier,  Trade  du  Coni,  de  Soc.  No. 
38—42.)  We  need  nut  be  apprehensive  that  such  a partnership  will 
become  infectious,  for  it  appears  to  be  fruitful  in  abuse  and  discord  ; 
and  in  the  Code  Napoleon,  No.  1837,  the  more  forbidding  features  of 
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There  is  no  difficulty,  in  the  ordinary  course  of  business, 
with  the  case  of  an  actual  partner,  who  apjtears  in  his  cha- 
racter of  an  ostensible  partner.  The  question  as  to  llie  per- 
son on  whom  the  responsibility  of  partner  ought  to  attach  in 
respect  to  third  persons,  arises  in  the  case  of  dormant  part- 
ners, who  participate  in  the  prohts  of  the  trade,  and  conceal 
their  names.  They  are  equally  liable  when  discovered,  as  if 
their  names  had  appeared  in  the  firm,  and  although  they  were 
unknown  to  be  partners  at  the  time  of  the  creation  of  the 
The  question  arises  also  in  the  case  of  a nominal 


the  connectioo  are  removed.  Though  it  embraces  all  the  existing  pro- 
perty of  the  parties,  aod  every  species  of  gains,  it  does  not,  under  the  code, 
extend  to  property  to  be  acquired  by  gift,  legacy,  or  inheritance,  and 
every  stipulation  to  that  effect  is  prohibited.  The  Civil  Code  of  Louiti- 
ana,  which  has  throughout  closely  followed  the  Code  Ji’apoleon,  has 
recognised  these  universal  partnerships  applying  to  all  existing  property  j 
but  they  roust  be  created  in  writing,  and  registered,  and  they  are  under 
the  checks  mentioned  in  the  French  code.  CivU  Code  of  Louuiana 
No.  2800—2805.  ’ 

The  other  species  of  universal  partnership  applies  only  to  future  pro- 
fits, from  whatever  source  they  may  be  derived ; and  it  is  formed  when 
the  parties  agree  to  a partnership  without  any  further  explanation.  In 
this  case,  tbe  separate  acquisitions  of  each,  by  legacy  or  inheritance, 
are  kept  separate,  and  do  not  enter  into  the  common  mass;  nor  does  it 
embrace  present  real  property,  but  only  the  future  issues  and  profits  of 
it : and  it  is  not,  of  course,  chargeable  with  existing  debts,  though  it 
was  formerly  chargeable  with  them  when  made  in  that  part  of  France, 
under  the  Droil  CoiUttmier.  (Polhier,  ub.  nip.  n.  43 — 52.  Code  JVo- 
poUon,  No.  1838.)  The  same  kind  of  general  partnerships,  embracing 
all  tbe  present  and  future  property  of  the  parties,  is  known  in  tbe  laws 
ef  Spain  and  of  Holland.  IiutUulee  of  the  civil  law  of  Spain,  by  Doc- 
tors .deto  if  Manuel,  b.  2.  c.  15.  JnetihUes  of  the  lauii  of  Holland,  by 
J.  Zander  Linden,  translated  by  J.  Henry,  Esq.,  p.  573. 

a Robinson  v.  Wilkinson,  3 Price’e  Erch.  Rep.  538.  I-ord  Lough- 
borough, 1 H.  Blacks.  Rep.  48.  Pitts  v.  Waugh,  4 Mass.  Rep.  424. 
Duncan,  J.,  8 Serg.  Raule,  55.  A dormant  partner  cannot  join  as 
plaintiff  in  an  action,  for  there  is  no  privity  of  communication  between 
him  aod  tbe  party  who  contracted  with  the  firm.  He  is  nevertheless 
suable  as  a defendant,  because  he  participated  in  the  profits  of  the  con- 
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partner,  who  has  no  actual  interest  in  the  trade,  or  its  profits, 
but  becomes  responsible  as  a partner  by  sulTering  his  name 
to  appear  to  the  world  as  a partner,  by  which  means  he  lends 
to  the  partnership  the  sanction  of  his  credit.  There  is  a just 
and  marked  distinction  between  [lartnership  as  * respects  the 
public,  and  partnership  as  respects  the  parlies  ; and  a person 
may  Ite  held  liable  as  a partner  to  third  persons,  although  the 
agreement  does  not  create  a |>artnership  as  between  the  par- 
ties themselves.  Though  the  law  allows  parlies  to  regulate 
their  concerns  as  they  please  in  regard  to  each  other,  they 
cannot,  by  arrangement  among  themselves,  control  their  re- 
sponsibility to  others  ; and  it  is  not  competent  for  a person, 
who  partakes  of  the  profits  of  a trade,  however  small  his  share 
of  those  profits  may  be,  to  withdraw  himself  from  the  obliga- 
tions of  a partner.*  Each  individual  member  is  answerable 
solido  to  the  whole  amount  of  the  debts,  without  reference 
to  the  proportion  of  his  interest,  or  to  the  nature  of  the  stipu- 
lation between  him  and  his  associates.  Even  if  it  were  the 
intention  of  the  parlies  that  they  should  not  Ite  partners,  and 
the  person  to  be  charged  was  not  to  contribute  either  money 
or  time,  or  to  receive  any  part  of  the  profits,  yet,  if  he  lends 
his  name  as  a partner,  or  suffers  his  name  to  continue  in  the 
firm  after  he  has  ceased  to  be  an  actual  partner,  he  is  respon- 
sible to  third  persons  as  a partner,  for  he  may  induce  third 
persons  to  give  that  credit  to  the  firm  which  otherwise  it 


tract  Lloyd  r.  Arcbbold,  2 Taunton,  324.  Boardman  v.  Keeler,  2 
yermont  Rep.  65.  If  one  partner  borrows  money  in  bis  individual  name, 
a dormant  partner  is  equally  liable,  if  tbe  borrower  represented  it  to  be 
for  tbe  use  of  the  partnership,  though  without  such  a representation, 
tbe  creditor  must  prove  that  the  money  went  to  a partnership  use. — 
Etheridge  v.  Binney,  9 Pink.  272.  Lloyd  v.  Ashby,  2.  Carr.  Sf  Payne, 
138. 

a Nor  can  a partner  exonerate  himself  from  personal  responsibility 
for  the  existing  engagements  of  the  company,  by  assigning  or  selling 
out  bis  interest  in  the  concern.  Perring  v.  Hone,  2 Carr.  Sf  Payne, 
401. 
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would  not  receive,  nor  perhaps  deserve.  This  principle  of 
law  inculcates  good  faith  and  ingenuous  dealing,  and  it  is 
now  regarded  by  the  English  courts  as  a fundamental  doc- 
trine.* It  has  been  e.'cplicitly  asserted  with  us,  and  is  now 
incorporated  in  the  jurisprudence  of  this  country.*  So  strict 
is  the  law  on  this  point,  that  even  if  executors,  in  the  disin- 
terested performance  of  a trust,  continue  the  testator’s  share 
in  a partnership  concern  in  trade,  fur  the  benefit  of  bis  infiint 
children,  they  may  render  themselves  personally  liable  as  dor- 
mant partners.* 

A person  may  be  allowed,  in  special  cases,  to  receive  part 
of  the  profits  of  a business  without  becoming  a legal  or  re- 
sponsible partner.  Thus  a party  may  by  agreement  receive, 
by  way  of  rent,  a portion  of  the  profits  of  a farm  or  tavern, 
without  becoming  a partner.*'  So,  to  allow  a clerk,  or  agent, 
a portion  of  the  profits  of  sales  as  a compensation  for  labour, 
or  a factor  such  a per-centage  on  the  amount  of  sales,  does  not 
render  the  agent  or  factor  a partner,  when  it  appears  to  be 
intended  merely  as  a mode  of  payment  trdopted  to  increase 
and  secure  exertion,  and  when  it  is  not  understood  to  be  an 


a Hoare  r.  Dawes,  Doug.  Rep.  371.  Grace  v.  Smith,  3.  fPm. 
Blaekt.  Rep.  V9B.  Waugfbr.  Carver,  3/1.  Blackt,  Rep.  335.  Ba- 
ker T.  Cbarltoo,  Peake't  Jf.  P.  Rep.  80.  Heaketb  v.  Blaocbard,  4 
Eatl,  144.  Ex  parte  Hamper,  17  Vetey,  404.  Ex  parte  Laogdale, 
18  Petey,300.  Carlen  v.  Drury,  1 Pet.  if  Bea.  157.  Cheap  v.  Cra- 
mood,  .>  Bamu).  if  Aid.  663.  Best.  J.,  Smith  v.  Watson,  2 Banue.  if 
Crete.  401.  Lacy  v.  Woolcott,  2 Dowling  if  R.  458. 

b Purviaoce  r.  M'Clintee.  6 Serg  if  Rawle,  259.  Gill  v.  Kabo,  ibid. 
333.  Dob  V.  Halsey,  16  Johnt.  Rep.  40.  Shubrick  v.  Fisher,  2 Dt- 
sauM.  Ch.  Rep.  148.  Osborne  v.  Brennan,  2 Jfott  if  M'Cord,  427. 

e Wightmao  v.  Townroe,  1 Maule  <p  Selw.  412.  The  better  way 
would  be,  for  the  executors,  in  suoh  cases,  to  have  the  trade  carried  on 
for  the  benefit  of  the  infants,  under  the  direction  of  the  Court  of  Chan- 
cery, as  has  frequently  been  done  in  England.  See  4 Johnt.  Ch.  Rep. 
827. 

d Perrioe  v.  Hankioson,  6 Haltt.  181. 

VoL.  111.  6 
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interest  in  the  profits  in  the  character  of  profits.  Seamen 
take  a share  by  agreement  with  the  ship-owner,  in  the  profits 
of  a whale  fishery,  by  way  of  compensation  for  their  services ; 
and  shipments  from  this  country  to  India,  upon  half  profits, 
are  usual,  and  the  responsibility  of  partners  has  never  been 
supposed  to  flow  from  such  special  agreements.*  This  dis- 
tinction seems  to  be  definitely  established  by  a series  of  deci- 
sions, and  it  is  not  now  to  be  questioned ; and  yet  Lord  El- 
don regarded  the  distinction  with  regret,  and  mentioned  it 
frequently,  with  pointed  disapprobation,  as  being  too  refined 
and  subtle,  and  the  reason  of  which,  he  said,  he  could  not 
well  comprehend.* 

The  English  law  does  not  admit  of  partnerships  with  a 
restricted  responsibility.  In  many  parts  of  Europe,  limited 
partnerships  are  admitted,  provided  they  be  entered  upon  a 
register.'  Thus,  in  France,  by  the  ordinance  of  1673,  limit- 
ed partnerships  {la  Sociite  en  commandite)  were  established, 
by  which  one  or  more  persons,  responsible  in  solido  os  gene- 
ral partners,  were  associated  with  one  or  more  sleeping  part- 
ners, who  furnished  a certain  pro(K>rtion  of  capital,  and  were 
liable  only  to  the  extent  of  the  funds  furnished.  This  kind 
of  partnership  has  been  continued  and  regulated  by  the  new 
code  of  commerce  ; and  it  is  likewise  introduced  into  the 


a Dixon  v.  Cooper,  3 40.  Clieap  v.  Cramond,  4 Ramie.  & 

Aid.  670.  Benjamin  T.  Porteus.2  H.  Blacks.  590.  Meyer  v.  Sharpe, 
5 Taunton,  74.  Hc&helb  v.  Blanchard,  4 East,  144.  Dry  r.  Boswell, 
1 Compfc.  A".  P.  329.  Wilkenson  T.  Frazier,  4 Rip.  AT.  P.  182.  Muzzy 
T.  Whitney,  10  Johns.  Rep.  226.  Rice  v.  Austin,  17  Mass.  Rep.  206. 

b Rrporle  Hamper,  17  P'eicy,404.  Rjr  par/e  Rowlandson,  1 Roie, 
89.  Ex  parte  Walsou,  19  Vesey,  458.  Miller  v.  Bartlet,  15  Serg.  i 
Raal.  137.  Mr.  Cary,  in  his  recent  treatise  on  the  Late  of  Partner- 
ship, p.  11.,  vindicates  the  principle  on  which  the  above  distinction  is 
founded,  and  insists  that  it  is  perfectly  clear  and  just, 
c Lord  Loughborough,  1 H.  Blacks.  Rep.  48. 
d Repertoiri  de  Jurisprudence,  par  Merlin,  til.  Sociiti,  art.  2.  Code 
de  Commerce,  b.  1 . (it.  3.  sec.  1 . 
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Louisianian  code,  under  Uic  title  of  partnership  in  comme>i- 
dam.‘  It  is  supposed  to  be  well  calculated  to  bring  dormant 
capital  into  active  and  useful  employment ; and  this  species 
of  partnership  lias,  accordingly,  been  authorized  by  statute  in 
Netv-York.*  It  is  declared  that  a limited  partnership  may 
consist  of  one  or  more  persons  jointly  and  severally  responsU 
ble  according  to  the  existing  laws,  who  arc  called  general 
partners,  and  one  or  more  persons  who  furnish  certain  funds 
to  the  common  stock,  and  whose  liability  shall  extend  no 
further  than  the  fund  furnished,  and  w'lio  are  called  special 
partners.  The  names  of  the  special  partners  are  nut  to  be 
used  in  the  firm,  nor  are  they  to  transact  any  business  on  ac- 
count of  the  partnership,  or  be  employed  for  that  purpose  as 
agents,  attorneys,  or  otherwise  ; but  they  may,  nevertheless, 
advise  as  to  the  management  of  the  |iarlnership  concern. 
Before  such  a partnerslup  can  act,  a register  thereof  must  he 
made  in  the  clerk’s  office  of  the  county,  with  nn  accompany- 
ing certificate  signed  by  the  parties,  and  containing  the  title 
of  the  firm,  the  general  nature  of  the  business,  the  names  of 
the  partners,  the  amount  of  capital  furnished  by  the  special 
partners,  and  the  period  of  the  partnership.  The  capital  ad- 
vanced by  the  special  partners  must  be  in  cash,  and  an  affida- 
vit filed  stating  the  fact.  Publication  must  likewise  be  made 
for  at  least  six  weeks  of  the  terms  of  the  partnership,  and 
due  publication  for  four  weeks  of  the  dissolution  of  the  part- 
nership by  the  act  of  the  parties  prior  to  the  time  specified  in 
the  certificate.  No  such  partnership  can  make  assignments 
or  transfer.s,  or  create  any  lien,  with  the  intent  to  give  prefer- 
ence to  creditors.  The  special  partners  may  receive  an  an- 
nual interest  on  the  capital  invested,  provided  there  be  no  re- 
duction of  the  original  capital ; but  they  cannot  be  permitted 


a CivU  Code  of  Leouitiana,  zr  1^2^10. 

b Xmicm  of  y.  April,  1822,  rcss.  45.  ch.  244.,  arid  sess.  50.  ch. 
238 — re-eoacted  by  JV.  F.  Revind  Statutes^  vol.  J.  764,  with  some 
slight  vanatioos. 
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to  claim  as  creditors,  in  case  of  the  insolvency  of  the  partner- 
ship. It  is  easy  to  perceive,  that  the  provisions  of  the  act 
have  been  taken,  in  most  of  the  essential  points,  from  the 
French  regulations  in  the  commercial  code,  and  it  is  the  first 
instance  in  the  history  of  the  legislation  of  New-York,  that  the 
statute  law  of  any  other  country  than  that  of  Great  Britain, 
has  been  closely  imitated  and  adopted. 

It  is  a general  and  well  established  principle,  that  when  a 
person  joins  a partnership  as  a member,  he  does  not,  without 
a special  promise,  assume  the  previous  debts  of  the  firm,  nor 
is  he  bound  by  them.  To  render  persons  jointly  liable  upon 
a contract  as  partners,  they  must  have  a joint  interest  con- 
temporary with  the  formation  of  the  contract."  If,  however, 
goods  are  purchased  in  pursuance  of  a previous  agreement 
between  two  or  more  persons,  that  one  of  them  should  pur- 
chase the  goods  on  joint  account,  in  a foreign  adventure,  they 
are  all  answerable  to  the  seller  for  the  price,  ns  partners,  even 
though  their  names  were  not  announced  to  the  seller ; for  the 
previous  agreement  made  the  partnership  precede  the  pur- 
chase, and  a joint  interest  attached  in  the  goods  at  the  instant 
of  the  purchase.* 

IT.  Of  the  rights  and  duties  of  partners  in  their  rela- 
tion to  each  other,  and  to  the  public. 

1.  Of  the  interest  of  partners  in  their  stock  in  trade. 

. Partners  are  joint  tenants  of  their  stock  in  trade,  but  with- 
out the  jus  accrescendi,  or  right  of  survivorship ; and  this, 
according  to  Lord  Coke,"  was  part  of  the  law  merchant,  for 
the  advancement  and  continuance  of  commerce  and  trade.  It 
would  seem  however,  to  have  been  a point  of  some  doubt  as 
late  as  the  middle  of  the  seventeenth  century,  whether  the 
doctrine  of  survivorship  did  not  apply  ; for  the  Lord  Keeper, 


a SaTille  v.  Robertton,  4 Term  Rep.  720.  Youog  r.  Hunter,  4 
Taunt.  Rep.  582.  Poindexter  T.  Waddy,  6 Munf.  Rep.  418. 

6 Gonthtraite  r.  Ducktrortb,  12  Eatt,  421. 

C Co.  LM.  182.  a. 
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in  Jpffereys  v.  Small, “ observed,  that  it  was  common,  at  that 
time,  for  traders,  in  articles  of  copartnership,  to  provide  against 
survivorship,  (hough  he  declared  that  the  provision  was  clear- 
ly unnecessary.  On  the  death  of  one  partner,  his  representa- 
tives become  tenants  in  common  with  the  survivor,  and  with 
respect  to  chases  in  action,  survivorship  so  far  exists  at  law, 
that  the  remedy  to  reduce  them  into  possession  vests  exclu- 
sively in  the  survivor,  for  the  benefit  of  all  the  parties  in  in- 
terest.* But  no  partner  has  an  exclusive  right  to  any  part 
of  the  joint  stock,  until  a balance  of  accounts  be  struck  be- 
tween him  and  his  copartners,  and  the  amount  of  his  interest 
accurately  ascertained.  The  interest  of  each  partner  in  the 
partnership  property,  is  his  share  in  the  surplus,  after  the  part- 
nership accounts  are  settled,  and  all  just  claims  satisfied.^ 

If  partnership  capital  be  invested  in  land  for  the  benefit  of 
the  company,  though  it  may  be  a joint  tenancy  in  law,  yet 
equity  will  hold  it  to  be  a tenancy  in  common,  and  as  form- 
ing part  of  the  partnership  fund ; and  the  better  opinion  would 
seem  to  be,  that  equity  will  consider  the  person  in  whom  the 
legal  estate  is  vested,  os  trustee  for  the  whole  concern,  and 
the  property  will  be  entitled  to  be  distributed  as  personal  e»- 
tale.^  The  same  point  has  been  extensively  discussed  and 


a 1 yern.  217. 

b Martia  v.  Crompe,  I Lord  Raym.  340. 

e Nicoll  T.  Mumford,  4 Johtu.  Ch.  Rep.  522.  Fox  v.  Haobuiy, 
Coup.  Rep.  445.  Taylor  v.  Fields,  4 Vetey,  396.  15  Vetey,  559.  note, 
S.  C. 

d Thornton  r.  Dixon,  3 Bro.  Ch.  Cat.  199.  Lord  Loughborough 
in  Smith  v.  Smith,  5 Vetey,  189.  Ripley  r.  Waterwortb,  7 Vetey,  4S4. 
Fealherstcnbaugh  v.  Fenwick,  17  Vetey,  298.  Lord  Eldon,  in  Town- 
•end  T.  Deraynes,  cited  in  Oou  on  Parinerthip,  54.  edit.  Phil.  1825;  in 
Selktig  V.  Davies,  2 Bow,  P.  C.  242.  and  in  Crawshay  t.  Maule,  1 
Swantton,  a2I.  Sigourney  v.  Munn,  7 Conn.  Rep.  U.  Contra,  Sir 
Wm.  Grant,  in  Bell  v.  Phyn,  7 Vetey, i53.  and  Balmain  v.  Shore,  9 
Vetey.  500.  Goto  on  Parinerthip,  54,  55.  In  Sigourney  v.  Mutm, 
the  English  and  American  authorities  were  fully  examined  and  the  sub- 
ject discussed  ; and  the  doctrine  declared  that  real  estate  acquired  with 
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considered  in  litis  country,  and  the  cases  are  not  inconsistent 
with  this  principle,  when  they  admit,  upon  grounds  of  reason 
and  policy,  that  real  estate,  ac(|uired  with  partnership  funds, 
and  held  by  partners  in  common,  may  be  conveyed  or  charged 
by  one  partner,  on  his  private  account,  to  the  extent  of 
his  legal  title,  whether  that  legal  title  covers  the  whole,  or  a 
part  of  the  estate  ; provided  the  purchaser  or  mortgagee  dealt 
with  him  hona  fide,  and  without  notice  of  the  partnership 
rights,  and  there  was  nothi.ig  in  the  transaction  from  which 
notice  might  reasonably  be  inferred.”  In  Tennessee,  an  es- 
tate so  held  in  joint  tenancy  by  partners  fur  the  purposes  of 
trade,  may  be  sold  by  the  survivor,  in  whom  is  the  legal  title ; 

, but  he  will  be  subject  to  account  to  the  representatives  of  the 
deceased  partner  for  their  proportionof  the  proceeds.*  In  New- 
York,  the  Supreme  Court,  upon  the  strength  of  the  ultiina'e 
opinion  of  Ix)rd  Thurlow,  in  Thornton  v.  Dixon,  an  I of 
the  opinion  of  the  Master  of  the  Rolls,  in  Balmain  v.  Shore, 
declared,  in  Coles  v.  Coles,”  that  the  principles  and  rules  of 
law  applicable  to  partnerships,  and  which  govern  and  regu- 
ate  the  diposition  of  the  partnership  property,  did  not  apply 
to  real  estates,  and  that  in  the  absence  of  special  covenants 
between  the  parlies,  real  estate  owned  by  partners,  was  to 
be  considered  and  treated  as  such,  without  any  reference  to 
the  partnership.  The  language  of  the  Supreme  Court  of  Mas- 


parioeriliip  fun<|s,  for  partnership  purposes,  would  be  regarded  in  equi- 
ty as  partnership  stock,  and  liable  to  all  the  incidents  of  partnership 
property.  It  might  also  by  agreement  of  the  parties  be  regarded  as 
personal  stock  of  the  company. 

a Forde  r.  Herron,  4 Munf.  316.  M'Dermot  v.  Laurence,  7 Serg. 
if.  Ratcle,  438. 

b M'Alister  V.  Montgomery,  3 //ayu.  96.  But  in  South  Carolina,  one 
partner  cannot  transfer  the  real  estate  of  the  firm,  and  used  for  its  bu- 
siness, by  deed,  unless  it  be  in  a case  in  which  the  buying  and  selling 
of  real  estate  is  the  object  of  the  partnership.  Robinson  v.  Crowder, 
4 M'Cord,  519. 

c IS  Johtu.  Rep.  159. 
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snchu9cUs  in  Goodwin  v.  Richardson,"  ia  nearly  to  the  same 
effect ; and  it  seemed  to  be  considered,  that  partners,  pur- 
chasing an  estate  out  of  the  joint  funds,  and  taking  one  con- 
veyance to  themselves  as  tenants  in  common,  would  hold 
their  undivided  moieties  in  separate  and  independent  titles, 
and  that  the  same  would  go,  on  the  insolvency  of  the  firm,  or 
on  the  death  of  either,  to  pay  their  respective  creditors  at  large. 

These  latter  coses,  and  particularly  the  one  in  New-York, 
go  to  the  entire  subversion  of  the  equity  doctrine  now  preva- 
lent in  England  ; but  the  other  American  decisions  are  more 
restricted  in  their  operation,  and  are  not  inconsistent  with  the 
most  correct  and  improved  view  of  the  English  law.  Their 
object  is  to  secure  the  rights  of  purchasers  and  encumbran- 
cers without  notice,  from  being  affected  by  a claim  of  part- 
nership rights  of  which  they  were  ignorant  In  Kdgar  v. 
Donnally,^  a right  to  land  had  been  acquired  with  partner- 
ship stock,  and  a title  taken  in  the  name  of  the  surviving 
partner,  and  a claimant  under  the  deceased  partner  was  held 
entitled  in  equity  to  a moiety  of  the  land,  against  a purchaser 
from  the  survivor,  with  notice  of  the  partnership  right.  This 
was  a recognition  of  the  true  rule  of  equity  on  the  subject. 

In  Nicoll  v.  Mumford,"  it  was  held,  that  ship  owners 
were  tenants  in  common,  and  were  not  to  be  considered  as 
partners,  nor  liable  each  in  aolido,  nor  entitled  in  the  settle- 


a 1 1 Mas$.  Rep.  469. 

b 2 Munf.  387.  In  Winilow  v.  Cbifielle,  State  ReporU  in  Equity 
in  S.  C.,  (1824,)  it  was  held,  that  lands  held  and  used  by  partners,  in  the 
business  of  a mill,  was  copartnership  property, and  snbject  to  be  applied, 
like  other  partnership  property,  to  the  payment  of  partnership  debts,  in 
preference  to  the  claims  of  separate  creditors.  So,  in  Greene  v.  Greene, 
1 Hammond't  Ohio  Rep.  536.  it  was  held  that  lands  purchased  with 
partnership  funds  for  partnership  purposes,  and  under  articles  that  the 
partnership  property  should  be  sold  for  the  payment  of  debts,  were  to 
be  considered  and  applied  as  personal  assets  of  the  partnership  as  be- 
tween the  partners  and  their  creditors. 
e 4 John*.  Ch.  Rep.  S22. 
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ment  of  accounts,  on  the  principle  of  partnership.  The  doc- 
trine of  Lord  Hardwicke  on  this  point,  in  Doddington  v. 
Hallet,''  was  considered  to  be  oveiTuled  by  the  modern  deci- 
sions in  chancery,*  and  by  tlie  universal  understanding  in  the 
commercial  world.  But  when  the  case  of  Nicoll  v.  Mum- 
ford  was  reviewed  in  the  Court  of  Errors,*  the  doctrine  of 
Lord  Hardwicke  was  considered,  by  the  majority  of  the 
judges,  to  be  the  better  doctrine ; and  no  doubt  there  may  be 
a special  partnership  in  a ship,  as  well  as  in  the  cargo,  in  re- 
gard to  a particular  voyage  or  adventure.  It  was  assumed 
by  the  court,  in  Lamb  v.  Durant.f'  that  vessels,  as  well  as 
other  chattels,  might  be  held  in  strict  partnership,  with  ail 
the  control  in  each  partner  incident  to  commercial  partner- 
ships. We  find  it  also  slated  by  Lord  Tenderden,'  that 
in  case  of  the  death  of  any  part  owner,  after  an  injury  re- 
ceived, the  right  of  action  survives  in  general  to  the  surviving 
part  owners,  who  must  afterwards  pay  to  the  personal  repre- 
sentatives of  the  deceased  the  value  of  his  share.  This  rule, 
as  to  the  remedy,  gives  to  the  ownership  of  vessels  one  of  the 
essential  attributes  of  a partnership. 

(2.)  Acts  by  which  one  partner  may  bind  a firm. 

The  act  of  each  partner  in  transactions  relating  to  the 
partnership,  is  considered  the  act  of  all,  and  binds  all.  He 
can  buy  and  sell  partnership  effects,  and  make  contracts  in 
reference  to  the  business  of  the  firm,  and  pay  and  receive. 


a I Vetey,  497. 

5 See  5 Vesey,  575.  2 Vet.  k Bea.  242.  2 fto/e,  76.  78.  1 JAae- 

lagv  on  Parlnerthip,  102.  note.  Merrill  v.  Bartlett,  6 Pick.  47.  lo 
Ibis  last  case  it  rras  declared,  that  part  ship-oimera  had  no  lien  upon  the 
part  or  a bankrupt  companion,  for  bis  proportion  of  the  advances  of  the 
outfit.  Part  owners,  or  tenants  in  common,  are  not  answerable  for  each 
other’s  debts. 

c 20  Johnt.  Rep.  611. 

(f  12  Matt.  Rep.  54. 

e Abbott  on  Shipping,  81  Edit.  BoiUm,  1829. 
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and  draw  and  endorse,  and  accept  bills  and  notes.  Acts  in 
which  they  nil  unite,  differ  in  nothing  in  respect  to  legal  con- 
sequences, from  transactions  in  which  they  are  concerned  in- 
dividually ; but  it  is  the  capacity  by  which  each  partner  is 
enabled  to  net  as  a principal,  and  ns  the  authorized  agent  of 
his  copartners,  that  gives  credit  and  efficacy  to  the  associa- 
tion. The  act  of  one  partner,  though  on  his  private  account, 
and  contrary  to  the  private  arrangement  among  themselves, 
will  bind  all  the  parties,  if  made  without  knowledge  in  the 
other  party  of  the  arrangement,  and  in  a matter  which,  ac- 
cording to  the  usual  course  of  dealing,  has  reference  to  busi- 
ness transacted  by  the  firm.* 

The  books  abound  with  numerous  and  subtle  distinctions 
on  the  subject  of  the  extent  of  the  power  of  one  partner  to 
bind  the  company,  and  I shall  not  attempt  to  do  more  than 
select  the  leading  rules,  and  give  a general  analysis  of  the 
cases. 

In  all  contracts  concerning  negotiable  paper,  the  act  of  one 
partner  binds  all ; and  even  though  he  signs  his  individual 
name,  provided  it  appears,  on  the  face  of  the  paper,  to  be  on 
partnership  account,  and  to  be  intended  to  have  a joint  opera- 
tion.* But  if  a bill  or  note  be  drawn  by  one  partner  in  his 
own  name  only,  and  without  appearing  to  be  on  partnership 
account,  the  partnership  is  not  bound  by  the  signature,  even 
though  it  was  made  for  a partnership  purpose.'  If,  however. 


o Hope  V.  Cu8t,  cited  in  1 E(uVt  Rep.  53.  Stran  v.  Steele,  7 Ea»t'» 
Rep,  210.  Roibwell  f.  Humphreys,  1 E»p,  JV*.  P,  406,  Abbott, 
Cb.  J.,  Saodilands  v.  Marsh,  2 Bamxa,  k Aid,  673.  Ex  parte  A^ace, 
2 Cor'i  Caie/,  312.  Shippen,  J.,  Gerard  v.  Basse,  1 Dallaw"  Rep.  119. 
Parker,  Ch.  J.,  in  Lamb  v.  Durant,  12  Mast,  Rep,  56,57.  Mills  v. 
Barber,  4 Day't  Rep.  428.  Le  Roy,  Bayard  & Co.  r.  Johnson,  2 Pe. 
/ert"  U.  S,  Rep.  186,  Poihier^  Trade  du  Con*  de  Soc.  Ao.  96 — 105. 
ft  MasoD  V.  Runisey,  1 Campb.  P,  384. 

e SiiTkia  r.  Walker,  2 Campb.  308.  Ripley  r.  Kingsbury,  1 Day*t 
Rep.  150.  note.  Emly  f.  Lye,  15  EaH'tRep*  7.  Loyd  r.  Fresbfield, 
2 Carr,  k Payne,  325. 
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the  bill  be  drawn  by  one  partner  in  his  own  name,  upon  the 
firm,  on  partnership  account,  the  act  of  drawing  has  been 
held  to  amount,  in  judgment  of  law,  to  an  acceptance  of  the 
bill  by  the  drawer  in  behalf  of  the  firm,  and  to  bind  the  firm 
as  an  accepted  hill.“  And  though  the  partnership  be  not 
bound  at  law  in  such  a case,  it  is  held,  that  equity  will  en- 
force payment  from  it,  if  the  bill  was  actually  drawn  on  part- 
nership account.*  Even  if  the  paper  was  made  in  a case 
which  was  not  in  its  nature  a partnership  transaction,  yet  it 
will  bind  the  firm  if  it  was  done  in  the  name  of  the  firm,  and 
there  be  evidence  that  it  was  done  under  its  e.xpress  or  im- 
plied sanction.'  But  if  partnership  security  he  taken  from 
one  partner,  without  the  previous  knowledge  and  consent  of 
the  others,  for  a debt  which  the  creditor  knew  at  the  time  was 
the  private  debt  of  the  particular  partner,  it  would  be  a frau- 
dulent transaction,  and  clearly  void  in  respect  to  the  partner- 
ship."*  So,  if  from  the  subject  matter  of  the  contract,  or  the 
course  of  dealing  of  the  partnership,  the  creditor  was  charge- 
able with  constructive  knowledge  of  that  fact,  the  partner- 
ship is  not  liable.'  There  is  no  distinction  in  principle  upon 
this  point  between  general  and  special  partnerships ; and  the 
question,  in  all  cases,  is  a question  of  notice,  express  or  construc- 
tive. All  partnerships  are  more  or  less  limited.  There  is  none 
that  embraces,  at  the  same  time,  every  branch  of  business  ; 
and  when  a person  deals  with  one  of  the  partners  in  a matter 
not  within  the  scope  of  the  partnership,  the  intendment  of  law 


a DougnI  v.  Cowles,  5 Day't  Rep.  511. 

6 Van  Reims  Djk  v.  Kane,  1 Oall.  Rep.  630. 
c Ex  parte  Pcele,  6 Vetey,  602. 

d Arden  v.  Sharpe,  2 Eep.  JV*.  P.  524.  Shirreff  r.  Wilks,  1 Eati't 
Rep.  A9.  Erpar/«  Bonbonus,  8 K«ey,  540.  Livingston  r.  Haslie,  2 
Caines'  Rep.  246.  Lansing  v.  Caine  and  Ten  Eyck,  2 Johns.  Rep.  300. 
Baird  v.  Cochran,  4 Serg.  & Raule,  397.  Chazoumes  v.  Edwards,  3 
Pickering,  4. 

e Green  v.  Deakio,  2 Starkie's  JV.  P.  347.  New-York  Firemen's 
losnrancc  Company  y.  Bennett,  5 Conn.  Rep.  574. 
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will  be,  unless  there  be  circumstances,  or  proof  in  the  case,  to 
destroy  the  presumption,  that  he  deals  with  him  on  his  pri- 
vate account,  notwithstanding  the  partnership  name  be  assu- 
med.* The  conclusion  is  otherwise,  if  the  subject  matter  of 
the  contract  was  consistent  with  the  partnership  business,  and 
the  defendants  would  be  bound  to  show  that  the  contract  was 
out  of  the  regular  course  of  the  jiartnership  dealings.*  When 
the  business  of  a partnership  is  defined,  known,  or  declared, 
and  the  company  do  not  appear  to  the  world  in  any  other 
light  than  the  one  c.\hibited,  one  of  the  partners  cannot  make 
a valid  partnership  engagement,  c.xcept  on  partnership  ac- 
count. There  must  be  at  least  some  evidence  of  previous 
authority  beyond  the  mere  circumstance  of  partnership,  to 
make  such  a contract  binding.  If  the  public  have  the  usual 
means  of  knowledge  given  them,  and  no  acts  have  been  done 
or  sufTered  by  the  partnership  to  mislead  them,  every  man  is 
presumed  to  know  the  extent  of  the  partnership  with  whose 
members  he  deals  ; and  when  a person  takes  a partnership 
engagement  without  the  consent  or  authority  of  the  firm,  for 
a matter  that  has  no  reference  to  the  business  of  the  firm,  and 
is  not  within  the  scope  of  its  authority,  or  its  regular  course 
of  dealing,  he  is,  in  judgment  of  law,  guilty  of  a fraud.* 

If,  however,  the  negotiable  paper  of  a firm  be  given  by  one 
partner  on  his  private  account,  and  that  paper,  issued  within 
the  general  scope  of  the  authority  of  the  firm,  passes  into  the 
hands  of  a hona  fide  holder,  who  has  no  notice,  either  actu- 
ally or  constructively,  of  the  consideration  of  the  instrument ; 
or  if  one  jiartner  should  purchase,  on  his  private  account,  an 
article  in  which  the  firm  dealt,  or  which  had  an  immediate 


a 4 Johni.  Rep.  2'7,  278.  Spencer,  J.,  Dob  v.  Ilalsej,  16  Johnt 
Rep.  38.  Foot  v.  Sabin,  19  ibiti  154.  Ijavcriy  r.  Burr,  1 Wendell, 
529.  U.  S.  Bank  v.  Binney,  5 Jdaton,  17C. 

6 Doty  r.  Bales,  1 1 Johnt.  Rep.  544. 

e Abbott,  Cb.  J.,  and  Bayley,  J.,  Saodilaods  v.  Marsh,  2 Barnve.  4- 
AM.  873.  Dickiosoa  v.  V’alpy,  1 Lloyd  <f-  Weliby,  6. 
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connexion  wilh  the  business  of  the  firm,  a different  rule  ap- 
plies, and  one  whicli  requires  the  knowledge  of  its  being  a 
private,  and  not  a partnership  transaction,  to  be  brought  home 
to  the  claimant.  These  are  general  principles,  which  are 
considered  to  l>e  w’ell  established  in  the  English  and  American 
jurisprudence.” 

■\Vith  respect  to  the  power  of  each  partner  over  the  partner- 
ship property,  it  is  settled,  that  each  one,  in  ordinary  cases, 
and  in  the  absence  of  fraud  on  the  part  of  the  purchaser,  has 
the  complete  jus  disponendi  of  the  whole  partnership  inte- 
rests, and  is  considered  to  lie  the  authorized  agent  of  the  firm. 
He  can  sell  the  effects,  or  compound  or  discharge  the  partner- 
ship debts.  This  power  results  from  the  nature  of  the  busi- 
ness, and  is  indispensable  to  the  safety  of  the  public,  and  the 
successful  operations  of  the  partnership.*  A like  power  in 
each  partner  exists  in  respect  to  purchases  on  joint  account, 
and  it  is  no  matter  wilh  what  fraudulent  views  the  goods 
were  purchased,  or  to  what  purposes  they  arc  applied  by  the 
purchasing  partner,  if  the  seller  be  clear  of  the  imputation  of 
collusion.  A sale  to  one  partner,  in  a case  within  the  scope 
and  course  of  the  partnership  business,  is,  in  judgment  of  law. 


a Kidlcy  t.  Taylor,  13  Easl’t  Rep.  175.  Williams  v.  Tliomas,  6 
Eip.  JV.  P.  18.  Lord  Eldoo,  Ex  parte  Pccle,  6 Feiey,  604.,  and  Ex 
parte  Bonbonus,  8 Veiey,  544.  Arden  v.  Sharpe,  2 Etp.  A'.  P.  524. 
Wells  V.  Maslerman,  ibid.  731.  Bond  v.  Gibson,  1 Campb.  A”.  P.  185. 
Usher  v.  Dauncey,  4 ibid.  97.  Livingston  v.  Roosevelt,  4 Johnt.  Rep. 
251.  New-York  Fire  Insurance  Company  v.  Bennett,  5 Conn.  Rep. 
674. 

b Fox  V.  Hanbury,  Covp.  Rep.  445.  Best  J.,  in  Barton  v.  Williams, 
6 Bamw.  if-  •did.  395.  Pierson  v.  Hooker,  3 Johnt.  Rep.  68.  One 
partner  may  assign  over  the  partnership  effects  and  credits  in  the  name 
of  the  firm,  provided  he  baa  charge  of  the  whole  business  of  the  firm. 
Harrison  v.  Sterry,  5 Cranch,  289.  Mills  v.  Barber,  4 Day's  Rep. 
428.  Lamb  v.  Durant,  12  Matt.  Rep.  54.  Pothier,  Traite  du  Con. 
de  Soc.  No.  67. 69.  72.  90. 
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a sale  to  the  partnership.*  But  if  the  purchase  be  contrary  to 
a stipulation  between  the  partners,  and  that  stipulation  be 
made  known  to  tlie  seller,  or  if,  before  the  purchase  or  de- 
livery, one  of  the  partners  expressly  forbids  the  same  on  joint 
account,  it  has  ijcen  repeatedly  decided,  that  the  seller  must 
show  a subsequent  assent  of  the  other  partners,  or  that  the 
goods  came  to  the  use  of  the  firm.*  This  salutary  check  to 
the  power  of  each  partner  to  bind  the  firm,  was  derived  from 
the  civil  law.  hi  re  pari  potiorem  cansam  esse  prohiben- 
lis  constat. ‘ It  has  been  questioned,  however,  whether  the 
dissent  of  one  partner,  where  the  partnership  consists  of  more 
than  two,  will  affect  tlic  validity  of  a partnership  contract  in 
the  usual  course  of  busines.*,  and  within  the  scope  of  the  con- 
cern, made  by  the  majority  of  the  firm.  The  efficacy  of  the 
dissent  was,  in  some  small  degree,  shaken  by  the  Court  of 
Exchequer,  in  Jioot/i  v.  Quin  and  in  Kirk  v.  Hodg- 
son,' it  was  considered,  that  the  act  of  the  majority,  done  in 
good  faith,  must  govern  in  copartnership  business,  and  control 
the  objection  of  the  minority,  unless  s|x;cial  provision  in  the 
articles  of  association  Ire  made  to  the  contrary.  But  this  last 
decision  related  only  to  the  case  of  the  management  of  the 
interior  concerns  of  the  partners  among  themselves,  and  to 
that  it  is  to  be  confined.  The  weight  of  authority  is  decidedly 
in  favour  of  the  power  of  a partner  to  interfere  and  arrest  the 
firm  from  the  obligation  of  an  inchoate  purchase  which  ia 
deemed  injurious.  This  is  the  rule  in  France  in  ordinary 
commercial  partnerships  ; and  yet,  if  by  the  terms  of  the  part- 


a Willett  V.  Chambers,  Cowp.  liep.  814.  Rap  v.  Latham, 2 Barnu. 
4p  Aid.  "795.  Bond  V.  Gibson,  1 Camph.  wV.  P.  IBS.  Baldwin,  J.,  5 
Day' t Rep.  SIB.  Spencer,  J.,  15  Johnt.  Rep.  422. 

b Wdlis  T.  Dyson,  1 Starkie’s,  .Y.  P.  1C4.  Galway  v.  Matthew,  1 
Campb.  .V.  P.  403.  10  East'e  Rep.  204.  S.  C.  Leavitt  v.  Feck,  3 

Conn.  Rep.  124. 

e Dig.  10.  3.  28.  Poihier,  Traiti  de  Soc.  No.  90. 
d 7 Price' t Rep.  193. 

» 3 Johnt.  Ch.  Rep.  400. 
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netship,  the  management  of  its  business  be  confided  to  one  of 
the  partners,  the  exercise  of  his  powers  in  good  faith,  will  be 
valid,  even  against  tlie  will,  and  in  opposition  to  the  dissent, 
of  the  other  membcrs.“ 

A partner  may  pledge,  as  well  as  sell,  the  partnership  ef- 
fects, in  a case  free  from  collusion,  if  done  in  the  usual  mode 
of  dealing,  and  it  has  relation  to  the  trade  in  which  the  part- 
ners are  engaged,  and  when  the  pawnee  had  no  knowledge 
that  the  property  was  partnership  property.*  But  this  princi- 
ple does  not  extend  to  part  owners  engaged  in  a particular 
purchase,  for  they  are  regarded  os  tenants  in  common,  and 
no  member  can  convey  to  the  pawnee  a greater  interest  than 
he  himself  has  in  the  concern.'  And  if  one  partner  acts  fraudu- 
lently with  strangers  in  a matter  within  the  scope  of  the  part- 
nership authority,  the  firm  is,  nevertheless,  bound  by  the  con- 
tract. The  connc.xion  itself  is  a declaration  to  the  world 
of  the  good  faith  and  integrity  of  the  members  of  the  asso- 
ciation, and  an  implied  undertaking  to  be  responsible  for 
the  acts  of  each  within  the  compass  of  the  partnership  con- 
cerns.*' 

It  was  formerly  understootl,  that  one  partner  might  bind 
his  copartners  by  a guaranty,  or  letter  of  credit,  in  the  name 
of  the  firm  and  L6rd  Eldon,  in  the  case  Ex  parte  Gor- 
don/ considered  the  point  too  clear  for  argument.  But  a dif- 
ferent principle  seems  to  have  been  adopted ; and  it  is  now  held, 
both  in  England  and  in  this  country,  that  one  partner  is  not 
authorized  to  bind  the  partnership  by  a guaranty  of  the  debt 


a polhiery  Traite  du  Con.  de  Soe.  No,  71.  90. 

6 Raba  V.  Ryland,  I Goto*#,  *VP.  132.  Tapper  7.  Haytboroe,  ia 
Chancery,  re{xirtcd  in  a note  (o  the  case  in  Gow. 

C Barton  v.  Williams,  5 Bamic.  »^ld.  395. 
d Willcl  V.  Chambers,  Coifp.  Rep.  814.  Rap  t.  Latham,  2 JSarfitr. 
4*  Aid.  795. 

e Hope  V.  CuBt,  cited  in  1 Eatt's  Rep.  53. 
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of  a third  person,  without  a special  authority  for  that  purpose, 
or  one  to  be  implied  from  the  previous  course  of  dealing  be- 
tween the  parlies,  unless  the  guaranty  be  afterwards  adopted 
and  acted  upon  by  the  firm.  The  guaranty  must  have  refer- 
ence to  the  regular  course  of  business  transacted  by  the 
partnership,  and  then  it  will  be  obligatory  upon  tlie  compa- 
n}',  and  this  is  the  principle  on  wliich  the  distinction 
rests.*  The  same  general  rule  applies  when  one  partner 
gives  the  copartnership  as  a mere  and  avowed  surety  for  ano- 
ther without  tile  authority  or  consent  of  the  firm,  for  this 
would  be  pledging  the  partnership  responsibility  in  a matter 
entirely  unconnected  with  the  partnership  business.* 

Nor  can  one  partner  charge  the  firm  by  deed,  with  a 
debt,  even  in  commercial  dealings.  It  would  be  inconsistent 
with  technical  rule.«,  and  contrary  to  the  general  policy  of  the 
law ; for  the  execution  of  a deed  requires  a special  authority  ; 
and  such  a power  has  been  deemed  by  the  English  courts  lo 
be  of  dangerous  tendency,  as  it  would  enable  one  partner  lo 
give  to  a favourite  creditor  a mortgage  or  a lien  on  the  real 
estates  of  the  other  partners.'  But  one  partner,  by  the  special 
authority  of  his  copartners  under  seal,  and  if  in  their  presence, 
by  parol  authority',  may  execute  a deed  for  them  in  a trans- 
action in  which  they  were  all  interested.  It  amounts,  in 
judgment  of  law,  to  an  execution  of  the  deed  by  all  the 
partners,  though  sealed  by  one  of  them  only and  the  gene- 
ral doctrine  of  the  English  law  on  this  point  has  been 
clearly  recognised  and  settled  by  numerous  decisions  in  our 


a Duncan  T.  Lowndes,  3 Cnmp6.  JV.  P.  470.  Sandilandsv.  Marsli. 
2 liamte.  <f-  Aid.  673.  Crawford  v.  Stirling,  4 Etp.  -V.  P,  207.  Sut- 
ton and  M'Nickle  v.  Irwine,  12  Serg.  Ramie,  13.  Ex  parte  Nolle, 
Z G.  Sc  Jameson,  295. 

b Foote  T.  Sabin.  19.  Johns.  Rep.  154.  New-York  Fire  Insurance 
Company  v.  Bennett,  5 Conn.  Rep.  574. 
r Harrison  v.  Jackson,  7 Term  Rep.  207. 

d Balls'.  Dunsterrille,  4 Term  Rep.  313.  Williams  v.  Walsby,  4 
Esp.  wV.  P.  220.  Steiglitz  v.  Egginton,  1 Holt's  ,V.  P.  141. 
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American  courts."  The  more  recent  cases  have  very  con- 
siderably relaxed  the  former  strictness  on  this  subject,  and 
while  they  profess  to  retain  the  rule  itself,  they  qualify  it  ex- 
ceedingly, in  order  to  make  it  suit  the  exigencies  of  commer- 
cial associations.  An  absent  partner  may  be  bound  by  a deed 
executed  on  behalf  of  the  firm,  by  liis  copartner,  provided 
there  be  either  a previous  parol  authority  or  a subsequent 
parol  adoption  of  the  act.* 

One  partner  may  by  deed  execute  the  ordinary  release  of 
a debt  belonging  to  the  copartnership,  and  thereby  bar  the 
firm  of  a right  which  it  possessed  jointly.  This  is  within  the 
general  control  of  the  partnership  funds,  and  within  the  right 
which  each  partner  possesses,  to  collect  debts  and  receive  pay- 
ment, and  to  give  a discharge.  The  rule  of  law  and  equity 
is  the  same,  and  it  must  be  a case  of  collusion  for  fraudulent 
purposes,  between  the  partner  and  the  debtor,  that  will  de- 
stroy the  effect  of  the  release.'  A release  by  one  partner,  to  a 


a Gerard  v.  Basse,  1 Dallas'  Rfp.  119.  Green  v.  Beals,  2 Caines' 
Rep.HSi.  Clement  V.  Brush,  3 do/m».  Ca*.  180.  Mackay  v.  Blood- 
good,  9 ,/oAru.  Rep.  2Q5,  Anon.,  2 /yuyir.  .V.  C.  Rep.Q9.  Mills  T. 
Barber,  4 Day’s  Rep.  428.  Garland  v.  Davidson,  3 JIunf.  Rep.  180. 
Hart  V.  Withers,  1 Penn.  Rep.  285,  Posey  v.  Bullitt,  1 Dlackford's 
Ind.  Rep.  99.  Skinner  v.  Dayton,  19  Johns.  Rep.  515. 

b In  Jackson  r.  Porter,  20  „Var(in’»  Z..  Rep.  200,  it  was  admitted, 
that  where  a deed  was  executed  by  one  partner  in  the  name  of  the 
firm,  parol  evidence  was  receivable  to  show  the  lerUten  assent  of  the 
other  partner.  The  case  of  Gram  v.  Seton  and  Bunker,  in  the  city  of 
New-York,  (1  Hall,jX.  T.  Rep.  262, ) goes  a great  deal  further,  and 
bolds  that  one  partner  may  execute,  in  the  name  of  the  firm,  an  in- 
strument under  seal,  necessary  in  the  usual  course  of  business,  which 
will  bo  binding  upon  the  firm  ; provided  tiie  partner  had  previous  au- 
thority for  that  purpose,  and  such  authority  need  not  be  under  seal,  nor 
in  writing,  nor  specially  communicated for  the  specific  purpose,  but  it  may 
be  inferred  from  the  partnership  itself,  and  from  the  iubsequent  conduct 
of  the  co-partner  implying  an  assent  to  the  act. 

c Tooker’s  case,  2 Co.  68.  Ruddock’s  case,  6 Co.  25.  Ilawkshaw 
r.  Parkins,  2 Sicanst.  Rep.  576—580.  Pierson  v.  Hooker,  3 Johns.  Rep. 
68.  Bruen  v.  Marquand,  17  Johns.  Rep.  58.  Salmon  V.  Davis,  4 Bin- 
ney,  375.  Halsey  v.  Whitney,  4 Mason,  206.  232. 
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partnership  debtor,  afler  the  dissolution  of  the  partnership,  has 
been  held  to  be  a bar  of  any  action  at  law  against  the 
debtor.*  So,  also,  in  bankruptcy,  one  partner  may  execute  a 
deed,  and  do  any  other  act  requisite  in  proceedings  in  bank-< 
ruptcy,  and  thereby  bind  the  partnership.  This  is  another 
exception  to  the  general  rule,  that  one  partner  cannot  bind 
the  company  by  deed.*  Nor  can  one  partner  bind  the  firm  by 
a submission  to  arbitration,  even  of  matters  arising  out  of  the 
business  of  the  firm.  The  principle  is,  that  there  is  no  im- 
plied authority,  except  so  far  as  it  is  necessary  to  carry  on  the 
business  of  the  firm.* 

The  acknowledgment  of  an  antecedent  debt  by  a single 
partner,  during  the  continuance  of  the  partnership,  will  bind 
the  firm  equally  with  the  creation  of  the  debt  in  the  first  in- 
stance ; and  it  will  take  the  case  out  of  the  statute  of  limita- 
tions, if  it  be  a clear  and  unqualified  acknowledgment  of  the 
debt.  "Whether  any  such  acknowledgment,  or  promise  to 
pay,  if  made  by  one  partner  after  the  dissolution  of  the  part- 
nership, will  bind  a firm,  or  take  a case  out  of  the  statute,  as 
to  the  other  partners,  has  been  for  some  time  an  unsettled, 
and  quite  a vexed  question,  in  the  books.  In  IfTiitcomb  v. 
Whiling',''  it  was  held,  that  the  admission  of  one  joint  ma- 
ker of  a note  took  the  case  out  of  the  statute  as  to  the  other 
maker,  and  that  decision  has  been  followed  in  this  country.' 
The  doctrine  of  that  case  has  even  been  extended  to  ac- 
knowledgments by  a partner  after  the  dissolution  of  the 
partnership,  in  relation  to  antecedent  transactions,  on  the 


a SslmoQ  T.  Daria,  \Binney,  375. 
h Ex  parte  Hodgkioaoo,  19  Veeey,i9\. 

c Stead  r.  Salt,  3 Bingham' $ Rep.  101.  Karthaui  r.  Ferrer,  1 Pe- 
ltrs.Rep.Kl. 
d Doug..Rep.  652. 

t Boaod  r.  Lathrop,  4 Conn.  Rep.  336.  llaot  r.  Bridgban),  t 
Pick,  Rep.  581.  Ward  r.  Howell,  5 Harr,  k Johnt.  60. 

VoL.  m.  7 
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ground,  that,  as  to  them,  the  partnership  still  continued.®  But 
there  have  been  just  and  necessary  qualifications  annexed 
to  the  general  principle  ; for,  after  the  dissolution  of  a part- 
nership, the  power  of  the  members  to  bind  the  firm  ceases, 
and  an  acknowledgment  of  a debt  will  not,  of  itself,  be  suffi- 
cient, inasmuch  as  that  would,  in  effect,  be  keeping  the  firm 
in  life  and  activity.*  To  give  that  acknowledgment  any 
force,  the  existence  of  the  original  partnership  debt  must  be 
proved,  or  admitted  aliunde.^  Of  late,  however,  the  decision 
in  Whitcomb  v.  Whiting-  has  been  very  much  questioned  in 
England,  and  it  seems  now  to  be  considered  as  an  unsound 
authority  by  the  court  which  originally  pronounced  it.'*  And 
we  have  the  best  authority  in  this  country  for  the  conclusion, 
that  the  acknowledgment  of  a debt  by  a partner,  after  the  dis- 
solution of  the  partnership,  will  be  of  no  avail,  and  will  not 
take  the  debt  out  of  the  statute  as  to  the  other  partner,  on  the 
ground,  that  the  power  to  create  a new  right  against  the  part- 
nership, does  not  exist  in  any  partner  after  the  dissolution  of 
it ; and  the  acknowledgment  of  a debt,  barred  by  the  statute 
of  limitations,  is  not  the  mere  continuation  of  the  original 
promise,  but  a new  contract  springing  out  of,  and  supported 
by,  tlie  original  consideration.  This  is  the  doctrine,  not  only 
in  Pennsylvania,  but  in  the  Supreme  Court  of  the  United 


a Wood  T.  Braddick,  1 Taunt.  Rep.  104.  Simpaon  t.  Geddes,  S 
Bay'i  Rep.  533.  I'isber  v.  Tucker,  1 Jd^Card’t  Ch.  Rep.  190. 

6 Hackley  \.  Patrick,  3 Joknt.  Rep.  536.  Walden  t.  Slierbume, 
15  ibid.  409.  Chardon  r.  Colder,  2 Const.  Rep.  S.  C.  685.  Fisher  v. 
Tucker,  I M Cord'tCh.  Rep.  S.  C.  177.  190. 

e Smith  r.  Ludlows,  6 Johns.  Rep.  267.  Johnson  ▼.  Beardslee,  15 
ibid.  3. 

d Atkins  v.  Tredf^ld,  2 Bamw.  tc  Crest.  23.  In  Perbam  t.  Ray- 
nail,  9 Moore's  C.  B.  Rep.  566.  the  authority  of  the  case  of  Whitcomb 
V.  IFAilin^  is  reinstated,  and  it  irashcld  to  contain  sound  doctrine  to  the 
extent,  that  an  acknowledgment  within  the  six  years,  by  one  of  two 
makers  of  a joint  and  several  note,  revives  the  debt  against  both,  though 
the  other  bad  signed  the  note  as  a surety. 
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States  and  the  law  in  England,  and  in  this  country,  seem 
equally  to  be  tending  to  this  conclusion.*  Bi.t  there  is  a dis- 
tinction between  an  acknowledgment  which  goes  to  create  a 
new  contract,  and  the  declarations  of  a partner,  made  after  the 
dissolution  of  the  partnership,  concerning  facts  which  trans- 
pired previous  to  that  event,  and  declarations  of  that  character 
are  held  to  be  admissible.' 

If,  however,  in  the  terms  of  dissolution  of  a partnership, 
one  partner  be  authorized  to  use  the  name  of  the  firm  in 
the  prosecution  of  suits,  he  may  bind  all  by  a note  for  him- 
self and  his  partners,  in  a matter  concerning  judicial  pro- 
ceedings.'' 

The  business  and  contracts  of  a partner,  distinct  from,  and 
independent  of,  the  business  of  the  partnership,  are  on  his 
own  account ; and  yet  it  is  said,  that  one  partner  cannot  be 
permitted  to  deal  on  bis  own  private  account  in  any  matter 
which  is  obviously  at  variance  with  the  business  of  the  part- 
nership, and  that  the  company  would  be  entitled  to  claim  the 
benefit  of  every  such  contract.  The  object  of  this  rule  is  to 
withdraw  from  each  partner  the  temptation  to  bestow  more 
attention,  and  exercise  a sharper  sagacity,  in  respect  to  his 
own  purchases  and  sales,  than  to  the  concerns  of  the  partner- 


a Bell  V.  Morrison,  1 Peteri.  Rep.  351..  Levy  v.  Cadet,  17  Serg,  k 
Rcuet.  126.  Searigbt  v.  Craighead,  1 Penn.  Rep.  135.  Hopkioi  r. 
Banks,  7 Couen,  650.  Barker  v.  Stackpoole,  9 tfrtd.  420. 

6 By  (be  English  statute  of  9(b  May,  1828,  eotititled  “An  act  for 
rendering  a written  memorandum  necessary  to  the  validity  of  certain 
promises  and  engagements,”  it  is  declared,  in  reference  to  acknowledg- 
ments and  promises  offered  in  evidence  to  take  cases  out  of  the  statute 
of  limitations,  that  joint  contractors,  or  executors,  or  administrators  eff 
any  contractor,  shall  not  be  chargeable  in  respect  of  any  written  ac- 
knowledgment of  bis  co-contractor.  See.,  though  such  co-contractor,  bia 
ezecotors,  &c.,  may  be  rendered  liable  by  virtue  of  such  new  acknow- 
ledgment or  promise, 
c Parker  v.  Merrill,  6 Oremleaf,  41. 
d Burton  v.  luit,  5 Bamu.  k Aid.  SOI. 
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abip  itt  the  same  line  of  business.*  The  rule  is  evidently 
founded  in  sound  policy  ; and  the  same  rule  is  applied  to  the 
case  of  a master  of  a vessel,  charged  with  a cargo  for  a foreign 
market,  and  in  which  he  has  a joint  concern.*  But  a person 
may  become  a partner  with  one  individual  of  a partnership, 
without  being  concerned  in  that  partnership  ; for  though  A. 
Sc  B.  are  niercantib  partners,  A.  may  form  a separate  part- 
nership with  C.,  and  the  latter  would  have  no  right  to  a share 
in  the  prolils,  nor  would  he  be  hound  for  the  engagements  of 
the  house  of  A.  Sc  B.,  because  his  p>artncrship  would  only  ex- 
tend to  the  house  of  A.  &.  C.‘  But  such  involved  partner- 
ships require  to  be  watched  with  a jealous  observation,  and 
especially  if  they  relate  to  business  of  the  same  kind,  inas- 
much as  the  attention  of  the  person  belonging  to  both  firms 
might  be  distracted  in  the  conflicts  of  interest,  and  his  vigi- 
lance and  duty  in  respect  to  one  or  the  other  of  the  concerns 
much  relaxed. 

III.  Of  the  dissolution  of  partnership. 

If  a p>artucrship  be  formed  for  a single  purpose  or  transac- 
tion, it  ceases  as  soon  as  the  business  is  completed  ; and 
nothing  can  be  more  natural  and  reasonable  than  the  rule  of 
the  civil  law,  that  a partnership  in  any  business  should  cease 
when  there  was  an  end  put  to  the  business  itself.^  If  the 


a Pothier,  TraiU  du  Con.  dt  Ste.  No.  59.  Glaniagtoo  ▼.  Thwaitet, 
I Sim.  Ic  Stu.  133. 

6 Boulay  Paly,  Court  de  Droit  Ccm.  tom.  2.  94. 
c Ex  parte  Barrow,  2 Rote’t  Cattt  in  Bankruptcy,  252.  Lord  Eldoo 
there  refers  to  the  caie  of  Sir  Ckarlet  Raymond,  at  cootaining  the  doo- 
Irioe.  It  was  also  the  doctrine  of  the  civil  law,  and  is  the  law  of  those 
eonntriet  which  follow  the  civil  law.  Socii  met  lociut,  meut  tociui  nets 
tel.  Dig.  17.  2.  20.  Pothier,  Traitl  du  Control  de  Socifti,  No.  91. 
Elrtk.  Inti.  vol.  2.  6.  3.  sect.  22.  Bell't  Comm,  vol.  2.  654.  Cirif  Code 
of  Louitiana,  art.  2842. 

d Inti.  3.  26.  6.  Extincto  tubjecto,  tollilur  a^pmctum.  Pothier, 
Traiti  dt  Soc.  No.  140 — 143.  iUoitrales  this  rale  io  hit  osnal  man- 
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partnersbip  be  for  a definite  period,  it  terminates  of  course 
when  tite  period  arrives.  But  in  that  case,  and  in  tbe  case 
in  which  the  period  of  its  duration  is  not  fixed,  it  may  termi- 
nate from  various  causes,  which  I shall  now  endeavour  to  ex- 
plain, as  well  as  trace  the  consequences  of  the  dissolution. 

A partnership  may  be  dissolved  by  the  voluntary  act  of  the 
parties,  or  of  one  of  them,  and  by  the  death,  insanity,  or  bank- 
ruptcy of  cither,  and  by  judicial  decree,  or  by  such  a change 
in  the  condition  of  one  of  the  parties  as  disables  him  to  per- 
form his  part  of  the  duty.  It  may  also  be  dissolved  by  ope- 
ration of  law,  by  reason  of  war  between  the  governments 
to  which  the  partners  respectively  belong,  so  as  to  render 
the  business  carried  on  by  the  association  impracticable  and 
unlawful.* 

(1.)  Dissolution  by  the  voluntary  act  of  either  partner. 

It  is  an  established  principle  in  the  law  of  partnership,  that 
if  it  be  without  any  definite  period,  any  partner  may  withdraw 
at  a moment’s  notice,  when  he  pleases,  and  dissolve  tbe  part- 
nership.* The  civil  law,  and  the  English  law,  contain  the 
same  rule  on  ihe^subject.*  The  existence  of  engagements 
with  third  persons  does  not  prevent  the  dissolution  by  the  act 
of  the  parties,  or  either  of  them,  though  those  engagements 
will  not  be  affected,  and  the  partnership  will  still  continue  as 
to  all  antecedent  concerns,  until  they  arc  duly  adjusted  and 
settled.^  A reasonable  notice  of  the  dissolution  might  be  very 


oer,  by  a onmber  of  plain  and  familiar  examples.  16  Johm.  Rep,  491. 
S.  P. 

a inti,  3.  S6.  sec.  7,  8.  Vinniui,  h.  t.  3.  26.  4.  Hub,  in  Inti.  lib. 
3.  tit.  26.  sec.  6.  Polhier,  Con.  de  Soc.  No.  147, 148.  11  Petty,  6, 

1 Sieantt,  Hep.  480.  508.  16  Johnt.  Rep.  491. 

6 Peacock  v.  Peacock,  16  Petty,  49.  Featheritonbangh  T.  Fen- 
wick, 17  Petty,  298.  Lord  Eldon,  in  1 SunmtL  Rep.  608. 
c Inti.  3.  26.  4.  Code,  4.  37.  5. 

d Poihier,  Traite  de  Soc.  No.  150.  says,  that  the  dissolution  by  tb« 
act  of  a party  ought  to  be  done  in  good  faith,  and  seasonably — dAet  ette 
faeta  bona  Jide  ei  Umpetiioe.  He  states  tbe  case  of  an  adrantageous 
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advantageous  to  the  company,  but  it  is  not  requisite  ; and  a 
partner  may,  if  he  pleases,  in  a case  free  from  fraud,  choose  a 
very  unseasonable  moment  for  the  exercise  of  his  right.  A 
sense  of  common  interest  is  deemed  a sufficient  security 
against  the  abuse  of  the  discretion.*  Though  the  partnership 
be  constituted  by  deed,  a notice  in  the  gazette  by  one  partner, 
is  evidence  of  a dissolution  of  the  partnership  as  against  the 
party  to  the  notice,  even  if  the  partnership  articles  require  a 
dissolution  by  deed.* 

But  if  the  partners  have  formed  a partnership  by  articles, 
for  a definite  period,  in  that  case  it  is  said,  that  it  cannot  be 
dissolved  without  mutual  consent  before  the  period  ar- 
rives.' This  is  the  assumed  principle  of  law  by  Lord  Eldon 
in  Peacock  v.  Peacock,*  &nA  in  Crawshay  v.  31aule  and 
yet  in  Marquand  v.  The  New- York  Ma?i.  Company,  f 'A 
was  held,  that  the  voluntary  assignment  by  one  partner,  of 
all  his  interest  in  the  concern,  dissolved  the  partnership, 
though  it  was  stipulated  in  the  articles,  that  the  partnership 
was  to  continue  until  two  of  the  partners  should  demand  a 
dissolution,  and  the  other  partners  wished  the  business  to  be 
continued,  notwithstanding  the  assignment.  And  in  Skin- 
ner V.  Dayton,f  it  was  held  by  one  of  the  judges,*  that  there 
was  no  such  thing  as  an  indissoluble  partnership.  It  was 
revocable  in  its  own  nature,  and  each  party  might,  by  giving 


bargain  for  the  partnera  being  in  contemplation,  and  one  of  them,  with 
a view  to  appropriate  the  bargain  to  biniself,  suddenly  dissolves  the  part- 
nership. A dissolution  at  such  a moment,  be  justly  concludes,  would 
be  unavailing. 

a 17  Kerry.  308,  309. 

6 Doe  and  Waithman  v:  Miles,  1 Starkie’i  AT.  P.  181. 
e Oow  on  Partnenhip,  303.  305.  edit.  Phil.  1835. 
d 16  Vtsey,  56. 

e 1 Swarut.  Rep,  495.  .. 

f 17  Johns.  Rep.  525. 
g 1 9 Johnt.  Rep.  538. 
h Mr.  Justice  Platt. 
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due  notice,  dissolve  the  partnership  as  to  all  future  capacity  of 
the  firm  to  bind  him  by  contract;  and  he  had  the  same  legal 
power,  even  though  the  parties  had  covenanted  with  each 
other  that  (he  partnership  should  continue  for  such  a period 
of  time.  The  only  consequence  of  such  a revocation  of  the 
partnership  power  in  the  intermediate  time,  would  be,  that 
the  partner  would  subject  himself  to  a claim  of  damages  for  a 
breach  of  the  covenant.  Such  a power  would  seem  to  be  im- 
plied in  the  capacity  of  a jxirtner,  to  interfere  and  dissent 
from  a purchase  or  contract  about  to  be  made  by  his  asso- 
ciates ; and  the  commentators  on  the  Institutes  lay  down  the 
principle  as  drawn  from  the  civil  law,  that  each  partner  has  a 
power  to  dissolve  the  (x>nnexion  at  any  time,  notwithstanding 
any  convention  to  the  contrary,  and  that  the  power  results 
from  the  nature  of  the  association.  They  hold  every  such 
convention  null,  and  that  it  is  for  the  public  interest  that  no 
partner  should  be  obliged  to  continue  in  such  a partnership 
against  his  will,  inasmuch  as  the  community  of  goods  in 
such  a case  engenders  discord  and  litigation." 

The  marriage  of  a feme  sole  partner  would  likewise  ope- 
rate as  a dissolution  of  the  partnership,  because  her  capacity 
to  act  ceases,  and  she  becomes  subjected  to  the  control  of  her 
husband,  and  it  is  not  in  the  power  of  any  one  partner  to  in- 
troduce, by  his  own  act,  the  agency  of  a new  partner  into  the 
firm. 

(2.)  By  the  death  of  a partner. 

The  death  of  either  party  is,  ipso  facto,  a dissolution  of  the 
partnership,  however  numerous  the  association  may  be.  The 
personal  qualities  of  each  partner  enter  into  the  consideration 


a Adto  ttutem  Pimm  al  ex  natura  eue  loeietatu  unttu  dutemu  lotam 
diuolri,  ul  quameit  ab  initio  eonveneril,  ut  toeielat  perptluo  durarel, 
aul  ne  lieertl  ab  ea  retilire  invitie  eaterit ; lamen  tale  pactum,  tanquam 
/actum  contra  naturam  locietatit,  cv/ut  in  atemum  nutla  coitio  at  eon- 
lemntrt  licet.  FVnniiM  in  Iml.  3.  86.  4 pi.  1.  Ferritri,  ibid.  tom.  6. 
tS6.  Dig.  17.  8. 14. 
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of  the  contract,  and  the  survivors  ought  not  to  be  held  bound 
without  a new  assent,  when,  perhaps,  the  abilities  and  skill, 
or  character  and  credit  of  the  deceased  partner,  were  the  in- 
ducements to  the  formation  of  the  connexion.''  Pothier  says, 
that  the  representatives  of  the  deceased  partner  are  bound  by 
new  contracts  made  in  the  name  of  the  partnership,  by  the 
survivor,  until  notice  be  given  of  the  death,  or  it  be  presumed 
to  have  been  received.*  But  Lord  Eldon  was  of  opinion  that 
the  death  of  the  partner  did,  of  itself,  work  the  dissolution ; 
and  he  was  not  prepared  to  say,  notwitlistanding  all  he  had 
read  on  the  subject,  that  a deceased  partner’s  estate  became 
liable  to  the  debts  of  the  continuing  partners,  for  want  of  no- 
tice of  such  dissolution.'  In  the  Roman  law,  and  in  the 
commentaries  of  the  civilians,  every  subject  connected  with 
the  doctrine  of  partnership  is  considered  with  admirable  saga- 
city and  precision;  but,  in  this  instance,  the  rule  was  carried 
80  far,  that  even  a stipulation  that,  in  the  case  of  the  death  of 
either  partner,  the  heir  of  the  deceased  should  be  admitted 
into  the  partnership,  was  declared  void."*  The  provision  in  the 
Roman  law  was  followed  by  Argon,  in  his  institutes  of  the 
French  law.'  Pothier  was  of  opinion,  however,  that  the  civil 
law  abounded  in  too  much  refinement  on  this  point,  and  that 
if  there  be  a provision,  in  the  original  articles  of  partnership, 
for  the  continuance  of  the  rights  of  partnership  in  the  repre- 
sentatives of  the  deceased,  it  would  be  valid.^  His  opinion 
has  been  followed  in  the  Code  Najmleon  and  in  the  En 
glish  law,  such  a provision  in  the  articles  of  partnership  for 


a Pothier,  Traitedu  Cant,  de  SocieU,n.  H6.  fiut.  3.  26.  5.  Vin- 
ntiu,  b.  t.  Pearce  v.  Cbamberlaio,  2 Vetey,  ten.  33.  Lord  Eldon,  3. 
Mernale,  614.  1 StsantU  Rep.  509. 

6 Pothier,  TraUe  du  Cont.  de  Soc.  No.  156, 157. 
c Vulliamy  t.  Noble,  3 Merivale,  614. 
d Dig.  17.  2.  35.  52.  69. 
e Inet.  au<  DroU  Framcoxt,  I.  3.  cb.  23. 
f Pothier,  u6.  ttq>.  No.  146. 
g Art  1868. 
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the  benefit  of  the  representatives  of  a deceased  partner,  is  not 
questioned  ; and  it  was  expressly  sustained  by  Lord  Talbot.* 
A community  of  interest  still  exists  between  the  survivor 
and  the  representatives  of  the  deceased  partner,  and  those 
representatives  have  a right  to  insist  on  the  application  of  the 
joint  property  to  the  payment  of  the  joint  debts,  and  a due  dis- 
tribution of  the  surplus.  So  long  as  those  objects  remain  to 
be  accomplished,  the  partnership  may  be  considered  as  having 
a limited  continuance.  If  the  survivor  does  not  account  in  a 
reasonable  lime,  a Court  of  Chancery  will  grant  an  injunction 
to  restrain  him  from  acting,  and  appoint  a receiver,  and  direct 
the  accounts  to  be  taken.*  If  the  surviving  partner  be  insol- 
vent, the  effects  in  the  hands  of  the  representatives  of  the  de- 
cea.sed  partner  are  liable,  in  equity,  for  the  partnership  debts ; 
and  it  is  no  objection  to  the  claim  that  the  creditor  has  not 
used  due  diligence  in  prosecuting  the  surviving  partner,  be- 


a Wrexham  T.  Hudicaton,  1 Suaniton,  514.  note.  Pearce  v.  Cham- 
berlain, 5 yetey,  ten.  33.  Balmain  v.  Shore,  9 Vetey,  500.  Warner 
T.  Cunningham,  3 Dow't  Pari.  Com.  76.  Gralz  v.  Bayard,  1 1 Serg.  ^ 
RavU,  41.  If  one  partner,  by  will,  continues  his  share  of  slock  in  a 
partnership  for  a definite  period,  and  the  partnership  be  continued  after 
his  death,  and  becomes  insolrenl,  the  partnership  creditors  hare  no 
claim  over  the  general  creditors  to  the  assets  in  the  lands  of  the  repre- 
sentatires  of  the  deceased,  except  as  to  the  assets  vested  in  the  partner- 
ship funds.  Ex  parte  Garland,  10.  Vetty,  110.  Pitkin  v.  Pitkin, 
7 Conn.  Rep.  307.  In  the  case  of  the  Loiatiana  Bank  v.  Kermer'e 
tuceeesion,  1 Miller't  Louie.  Rep.  384.,  after  an  extensive  examination 
of  the  commercial  laws  and  usages  ol  Europe  and  the  United  States,  it 
was  considered  to  be  a doubtful  point,  whether  stipulations  in  contracts 
of  partnership,  that  they  may  be  continued  after  the  death  of  one  of  the 
partners,  for  the  benefit  of  the  heirs,  were  binding  on  the  latter  without 
their  consent.  They  were  not  so  binding  in  Louisiana  at  the  lime  of  the 
adoption  of  the  code  of  1808. 

b Ex  parte ’Rudo,  0 F'esey,  126.  Hariz  v.  Schroder,  8 Peiey,  317. 
£x  parte  Williams,  11  Veeey,b.  Peacock  v.  Peacock,  16  Percy,  57. 
Wilson  V.  Greenwood,  1 Steanet.  Rep.  480.  Crawsbay  r.  Manie,  ibid. 
506.  Murray  v.  Mamford,  6 Coteen,  441.  16,A>Ane.  Rep.  483. 
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fore  his  insolvency;  for  the  debt  is  joint  and  several,  and 
equally  a charge  upon  the  assets  of  the  deceased  partner,  and 
against  the  person  and  estate  of  the  survivor." 

(3.)  £t/  the  insanily  of  a partner. 

Insanity  docs  not  work  a dissolution  of  partnership,  ipso 
facto.  It  depends  upon  circumstances  under  the  sound  dis- 
cretion of  the  Court  of  Chancer}'.  Rut  if  the  lunacy  be  con- 
firmed and  duly  ascertained,  it  may  now  be  laid  down  as  a 
general  rule,  notwithstanding  the  decision  of  Lord  Talbot  to 
the  contrary,  that,  as  partners  arc  respectively  to  contribute 
skill  and  industry,  as  w'cll  ns  cfipital,  to  the  business  of  the 
concern,  the  inability  of  a partner,  by  reason  of  lunacy,  is  a 
sound  and  just  cause  for  the  interference  of  the  Court  of 
Chancery  to  dissolve  the  (lartncrship,  and  have  the  accounts 
taken,  and  the  property  duly  applied.* 

(4.)  By  bankruptcy  of  a partner. 

Bankruptcy,  either  of  the  whole  partnership,  or  of  an  indi- 
vidual member,  dissolves  a partnership ; and  the  assignees  be- 
come, as  to  the  interest  of  the  bankrupt  partner,  tenants  in 
common  with  the  solvent  partners,  subject  to  all  the  rights  of 
the  other  partners  ; and  a community  of  interest  exists  be- 
tween them,  until  the  affairs  of  the  company  are  settled.  The 
dissolution  of  the  partnership  follows  necessarily,  under  those 
statutes  of  bankruptcy,  which  avoid  all  the  acts  of  the  bank- 
rupt from  the  day  of  his  bankruptcy,  and  from  the  necessity 
of  the  thing,  as  all  the  property  of  the  bankrupt  is  vested  in 


a Hamertly  v.  Lambert,  2 Johns.  Ch.  Rep.  508. 
i Wrexham  r.  Iludlestoa,  cited  1 Svmntl.  Rep.  514.  note.  Sajerr. 
Bennet,  1 Cox'i  Cat.  107.  Waters  t,  Taylor,  S F'ei.  4r  Bea.  301.  See 
Tol.  2.  Lee.  41.  od Jinem.  The  general  rule  mentioned  by  Spencer,  J., 
in  J 5 Johns.  57.  that  insanity  worlu  a diaaolntion  of  a partnenbip,  nauit 
bo  taken  with  the  limitations  in  the  text. 
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his  assignees,  who  canuoi  cany  on  the  trade.*  A voluntary 
and  bona  fide  assignment  by  a partner  of  all  his  interest  in 
the  partnership  stock,  lias  the  same  elfect  and  dissolves  the 
|Kirtnership.  This  is  upon  the  principle  that  a partnership 
cannot  be  compelled  by  the  act  of  one  partner  to  receive  a 
stranger  into  an  association  wliich  is  funnded  on  personal  confi- 
dence.* The  dissolution  takes  place,  and  the  Joint  tenancy  is 
severed,  from  the  time  that  the  partner,  against  whom  the 
commission  issues,  is  adjudged  a bankrupt,  and  the  dissolution 
relates  back  to  the  act  of  bankruptcy.  The  bankruptcy  ope- 
rates to  prevent  the  solvent  partner  from  dealing  with  the 
partnership  property  as  if  the  (Kirinership  continued  ; but,  in 
respect  to  the  past  transactions,  he  has  a lien  on  the  joint 
funds  for  the  pur{x>sc  of  duly  applying  them  in  liquidation 
and  |)ayment  of  the  (xirtnership  debts,  and  is  entitled  to  retain 
them  until  the  partnership  accounts  be  taken.'  If  all  the  in- 
terest of  a partner  be  seized  and  sold  on  execution,  that  fact 
will  likewise  terminate  the  partnership,  l)ccause  all  his  share 
of  the  joint  estate  is  transferred,  by  act  of  law,  to  the  vendee 
of  the  sherilT,  who  becomes  a tenant  in  common  with  the  sol- 
vent partners.  I have  not  met  with  any  adjudication  upon 
the  point  in  the  English  law,  ihougli  it  is  frequently  assu- 
med but  it  follows,  as  a necessary  conse(|ucnce,  from  the 
sale  of  his  interest,  and  it  is  e(|uivalent,  in  that  respect,  to  a 
voluntary  assignment.  It  was  a rule  of  the  civil  law,  that 
the  partnership  was  dissolved  by  the  insolvency  of  one  of  the 
members,  and  an  assignment  of  his  property  to  his  creditors. 


a Fox  T.  Ilanbury,  Cmcp,  445.  Lord  Eldoo,  Ex  parte  Williami, 
11  Vetty,  S.  tVilion  T.  Greenwood,  I Acp.  482.  Marquaod 

V.  N.  Y.  Mao.  Co.  17  John*.  Jtep.HS. 

b Inti.  3.  26.  8.  17  Johne.  Rep.  525.  Kingman  r.  Spurr,  7 Pitk. 

235. 

e Harrey  T.  Crickett,  5 JU.  £r  Sel\o.  336.  Darker  r.  Goodair,  11 
Eeeey,  78.  Dutton  r.  Morrieon,  17  f «ey,  193. 

d So  stated  arguendo  in  Sayer  r.  Bennet,  1 Montagu  on  Part.  noM 
16.  Oou!  on  Parlnerehip,3\Q. 
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or  by  a compulsory  sale  of  them  by  judicial  process  on  behalf 
of  bis  creditors.* 

(6.)  By  judicial  decree. 

We  have  seen,  that  the  partnership  may  be  dissolved  by 
the  decree  of  the  Court  of  Chancery,  in  the  case  of  insanity. 
It  may  also  be  dissolved  at  the  instance  of  a member,  and 
against  the  consent  of  the  rest,  -when  the  business  for  which 
it  was  created  is  found  to  be  impracticable,  and  the  property 
invested  liable  to  be  wasted  and  lost.*  It  may  be  dissolved 
when  the  w’holc  sclieme  of  the  association  is  found  to  be 
visionary,  or  founded  upon  erroneous  principles.'  So,  if  the 
conduct  of  a partner  be  such  as  renders  it  impracticable  to 
carry  on  the  business,  or  there  be  a gross  abuse  of  good  faith 
between  the  parties,  the  Court  of  Chancery,  on  the  complaint 
of  a partner,  may,  in  its  discretion,  dissolve  the  association, 
notwithstanding  the  other  members  object  to  it.  But  the 
court  will  require  a strong  case  to  be  made  out,  before  it  will 
dissolve  a partnership,  and  decree  a sale  of  the  whole  concern. 
It  may  restrain  a single  partner  from  doing  improper  acts  in 
future  ; but  the  p>arties,  as  in  another  kind  of  partnership,  en- 
ter into  it  for  better  and  worse,  and  the  court  has  no  jurisdic- 
tion to  make  a separation  between  them  for  trifling  causes,  as 
because  one  of  them  is  less  good  tempered  or  accommodating 
than  the  other.  The  conduct  must  amount  to  an  exclusion 
of  one  partner  from  his  proper  agency  in  the  house,  or  be  such 
as  renders  it  impossible  to  carry  on  the  business  upon  the 


a Diet,  du  Digat  par  Thevenot  Denaules,  art.  SoeWe,  No.  56.  70. 
b Baring  v.  Dix,  1 Cox's  Cat.  313. 

e Buckley  v.  Cater,  and  Pearce  r.  Piper,  referred  to  for  tliat  pur- 
pote  by  Lord  Eldon,  in  3 Per.  dr  Tita.  181.  See,  also,  to  (be  same 
point,  Reere  v.  Parkins,  3 Jacob  dr  Walk.  390.  In  these  cases  of  a 
Bill  in  Chancery,  for  the  dissolution  of  a partnership,  all  the  members, 
bowerer  numerous,  must  be  parties  to  the  bill,  for  they  all  hare  an  intc- 
rMt  io  tba  suit.  • Long  r.  Youge,  2 Simons,  369. 
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terms  stipulated.*  A breach  of  covenants  in  articles  which  is 
important  in  its  consequences,  or  when  tliere  has  been  a stu- 
died and  continued  itiattention  to  a covenant,  and  to  the  ap- 
plication of  the  associates  to  observe  it,  will  be  sufficient  to 
authorize  the  court  to  interfere  b}'  injunction  to  restrain  the 
breach  of  the  covenant,  or,  under  circumstances,  to  dissolve 
the  partnership.*  The  French  law  also  allowed  of  a dissolu- 
tion within  the  stipulated  period,  if  one  of  the  parties  was  of 
such  bad  temper  that  the  other  could  not  reasonably  live  with 
him,  or  if  his  conduct  was  so  irregular  ns  to  cause  great  injury 
to  the  society.*  A mere  temptation  to  abuse  partnership  pro- 
perty is  not  sufficient  to  induce  the  court  to  interfere  by  injunc- 
tion ;*  but  when  a partner  acts  with  gross  impropriety  or  folly, 
and  there  is  a strong  probability  that  the  safety  of  the  firm, 
and  the  rights  of  creditors,  depend  upon  the  interference  of 
Chancery,  it  forms  a proper  case  for  the  protection  of  that  ju- 
risdiction to  be  thrown  over  the  concern.' 

In  some  instances,  chancery  will  restrain  a partner  from  an 
unseasonable  dissolution  of  the  connexion,  and  on  the  same 
principle  that  it  will  interfere  to  stay  waste,  and  prevent  an 
irreparable  mischief ; and  such  a power  was  assumed  by 
Lord  Apsley  in  1771,  without  any  question  being  made  as 
to  the  fitness  of  the  exercise  of  it.-^  In  the  civil  law  it  was 
held  by  the  civilians  to  Ije  a clear  point,  that  an  action  might  be 
instituted  by,  or  on  behalf  of,  the  partnership,  if  a partner,  in 
a case  in  which  no  provision  w’as  made  by  the  articles,  should 
uudertake  to  dissolve  the  partnership  at  an  unseasonable  mo- 


a Waters  ▼.  Taylor,  2 f'a.  4r  Bea,  299.  Goodman  r.  Wbitcomb, 
1 Jacob  Sf  Walk.  569. 
b Marshall  v.  Colmao,  2 Jacob  Sf  W.  266. 
e Jml.  au  Droit  Francoit  par  Argoa,  tom.  2.  249. 
d Glassington  t.  Tbwaites,  I Simon  Sf  Slu.  124. 
e Tilgbman,  Cb.  J.,  II  Serg.  Sf  Ratcle,  48. 

/ Clavaoy  v.  Van  Sommer, cited  in  3 Wood.  Lee.  416.  and  I Svantt. 
Rep.  511  note. 
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meat ; and  they  went  on  the  ground,  that  the  good  of  the 
association  ought  to  control  the  convenience  of  any  individual 
member."  But  such  a power,  acting  upon  the  strict  legal 
right  of  a party,  is  extremely  difhcult  to  define,  and  I should 
think  rather  hazardous  and  embarrassing  in  its  exercise. 

(6.)  By  the  inability  of  the  parties  to  act. 

Pothier  says,  that  if  a partnership  had  been  contracted  be- 
tween two  persons,  founded  on  the  contribution  of  capital  by 
the  one,  and  of  personal  labour  and  skill  by  the  other,  and 
the  latter  should  become  disabled  by  tlie  palsy  to  afford  either 
the  labour  or  skill,  the  paitnership  would  be  dissolved,  be- 
cause the  object  of  it  could  not  be  fulfilled.*  This  conclu- 
sion would  be  extremely  reasonable,  for  the  case  would  be 
analogous  in  principle  to  that  of  insanity,  and  equally  proper 
for  equitable  relief. 

If  the  partners  were  subjects  of  different  governments,  a 
war  between  the  two  governments  would  at  once  interrupt, 
and  render  unlawful,  all  trading  and  commercial  intercourse, 
and,  by  necessary  consequence,  work  a dissolution  of  all  com- 
mercial partnerships  existing  between  the  subjects  of  the  two 
nations  residing  within  their  respective  dominions.  A state 
of  war  creates  disabilities,  imposes  restraints,  and  exacts  du- 
ties, altogether  inconsistent  with  the  continuance  of  every 
such  relation.  This  subject  has  been  largely  discussed,  and 
the  doctrine  explicitly  settled  and  declared  by  llie  courts  of 
justice  in  New- York." 

(7.)  Co7isequcnccs  of  the  dissnliUiun. 

When  a partnership  is  actually  ended  by  death,  notice,  or 
other  effcctunl  ino<lc,  no  person  can  make  use  of  the  joint 


a Dig-  17.  2.  65.  S.  Pothier,  Traili  de  Soe.  No.  150,  151. 

6 TVaiVe  de  Soc,  No.  142. 

c GriBWoM  v.  VVaddiDpton,  15  Johns.  Rep.  57.  S.  C.  16  Johns. 
Rep.  4ns. 
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property  in  the  way  of  trade,  or  inconsistently  with  the  pur- 
pose of  settling  the  ofTairs  of  the  partnership,  and  winding 
up  tire  concern.  The  power  of  one  partner  to  bind  the  finn, 
ceases  immediately  on  its  dissolution,  and  (he  [jartners,  from 
that  time,  become  distinct  pereons,  and  tenants  in  common  of 
the  joint  stock.  One  partner  cannot  endorse  bills  and  notes 
previously  given  to  the  firm,  nor  accept  a bill  previously  drawn 
on  it,  so  as  to  bind  it.  If  the  paper  was  even  endorsed  be- 
fore the  dissolution,  and  not  put  into  circulation  until  after- 
wards, all  the  partners  must  unite  in  putting  it  into  circulation, 
in  order  to  bind  them.®  But  until  the  puqxise  of  finishitrg 
the  prior  concerns  be  accomplished,  the  partnership,  as  we 
have  already  seen,  may  be  said  to  continue  ; and  if  the  ob- 
ject be  in  danger  of  being  defeated  by  the  unjustifiable  acts 
or  conduct  of  any  of  the  partners,  a court  of  equity  will  in- 
terfere, and  appoint  a manager  or  receiver  to  conduct  and  set- 
tle the  business.*  A dissolution  is  in  some  respects  prospec- 
tive only,  and  cither  of  the  former  partners  can  receive  pay- 
ment of  debts  due  to  the  firm,  and  give  a release.'  On  the 
dissolution  by  death,  the  surviving  partner  settles  the  affairs  of 
the  concern,  and  the  Court  of  Chancery  will  not  arrest  the 
business  from  him,  and  appoint  a receiver,  unless  confidence 
be  destroyed  by  his  mismanagement  or  improper  conduct.'' 
The  surviving  partner  is  alone  suable  at  law,  and  he  is  enti- 
tled to  the  possession  and  disposition  of  the  assets,  to  enable 


a Kilgour  v.  Fialyson,  1 H.  Blackt.  Rep.  I.U.  Abel  v.  Sutton,  3 
Etp.  Af.  P.  Rep.  108.  Lansing  v.  Gaine  and  Ten  Eyck,  2 Johnt. 
Rep.  300.  Sanford  v.  Mickles,  4 ibid.  224.  Foltz  r.  Pourie,  2 De- 
tauM.  Ch.  Rep.  40.  Fisher  v.  Tucker,  I M'Cord’t  Ch.  Rep.  173, 
Poignard  r.  Lirermore,  17  Martin,  324.  Tombcckbc  r.  Dumcll,  5 
Mason,  56. 

6 Wilton  V.  Greenwood,  1 Svianst.  Rep.  480.  Crawtbey  v.  Maule, 
ibid.  S06.  528. 

e Platt,  J.,  19  Johnson,  143.  King  v.  Smith,  4 Carr,  dr  Payne,  108. 
d Philips  V.  Atkinson,  2 Bro.  Ch.  Cos.  272. 
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him  to  discharge  the  debts  and  settle  the  concern.*  But  re- 
lief may  be  had  in  equity  against  the  representatives  of  the 
deceased  partner  having  assets,  if  the  surviving  partner  be 
insolvent.*  Each  party  may  insist  on  a sale  of  the  joint 
stock  ; and  when  a court  of  equity  winds  up  the  concerns  of 
a partnership,  it  is  done  by  a sale  of  the  property,  and  a con- 
version of  it  into  money.  If,  however,  before  a sale  or  a set- 
tlement of  the  joint  concern,  the  partner  in  possession  of  the 
capital  continues  the  trade  with  the  joint  property,  he  will  be 
bound  to  account  with  the  other  partner,  or  the  representa- 
tives of  a deceased  partner,  for  the  profits  of  the  trade,  sub- 
ject to  just  allowances,'  The  good  will  of  a trade  is  not  part- 
nership stock.  It  has  been  decided  to  be  the  right  of  the  sur- 
vivor, and  which  the  law  gives  him  to  carry  on  the  trade,  and 
that  the  representatives  of  a deceased  partner  cannot  compel 
a division  of  it.''  But  it  was  afterwards  doubted  whether  the 
good  will  did  survive  and  could  be  separated  from  the  lease  of 
the  establishment,  and  especially  if  the  survivor  continued 
the  trade  with  the  joint  funds.'  The  joint  creditors  have  the 
piimary  claim  upon  the  joint  fund,  in  the  distribution  of  the 
assets  of  bankrupt  or  insolvent  partners,  and  the  partner- 
ship debts  are  to  be  settled  before  any  division  of  the  funds 
takes  place.  So  far  as  the  partnership  properl}'  has  been  ac- 
quired by  means  of  partnership  debts,  those  debts  have,  in  equi- 
ty, a priority  of  claim  to  be  discharged  ; and  the  separate  credi- 
tors are  only  entitled  in  equity  to  seek  payment  from  the  sur- 
plus of  the  joint  fund  after  satisfaction  of  the  joint  debtors. 


a Barney  v.  Smith,  4 Ilarr.  Johns,  485. 

h Simpson  v.  Vaughan,  cited  in  2 Vesey,  101.  Jenkina  r.  DeGroot, 
1 Caines'  Cases  in  Error,  122.  Reimsdyle  v.  Kane,  1 Gall.  Rep.  371. 
630.  Hamcrslv  v.  Lambert,  2 Johns.  Ch.  Rep.  508. 

c Brown  v.  Litton,  1 P.  JEm.  110.  Hammond  r.  Doogtaa,  5 Vesey, 
539.  Crawshay  V.  Collins,  15  Frrey,  218.  Featherstonhaugh  V.  Fen- 
wick, 17  ibid.  298.  Sigourney  y.  Muon,  7 Conn.  Rep.  11. 
d Hammond  r.  Douglas,  5 Vesey,  539. 
e Lord  Eldon  in  Crawshay  v.  Collins,  15  Vesey,  224.  227. 
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The  equity  of  the  rule,  on  (he  other  hand,  equally  require! 
that  the  joint  creditors  should  only  look  to  the  surplus  of  the 
separate  estates  of  the  partners,  after  payment  of  the  sepa- 
rate debts.  It  was  a principle  of  the  Roman  law,  and  it  has 
been  acknowledged  in  the  jurisprudence  of  Spain,  England, 
and  the  United  States,  that  partnership  debts  must  be  paid 
out  of  the  partnership  estate,  and  private  and  separate  debts 
out  of  the  private  and  separate  estate  of  the  individual  part- 
ner. If  the  partnership  creditors  cannot  obtain  payment  out 
of  the  partnership  estate,  they  cannot  resort  to  the  private  and 
separate  estate,  until  private  and  separate  creditors  are  satis- 
fied." The  basis  of  the  general  rule  is,  that  the  funds  are 
to  be  liable  on  which  the  credit  was  given.  In  contracts  with 
a partnership  the  credit  is  supposed  to  be  given  to  the  firm, 
but  those  who  deal  with  an  individual  member  rely  cm  his 
sufficiency.  In  pursuance  of  this  principle,  it  is  held,  that  the 
creditor  of  an  ostensible  partner,  and  who  gave  him  credit  as 
a single  individual,  is  not  to  be  postponed  in  his  attachment 
upon  the  stock  in  trade,  to  another  creditor,  who  may  subse- 
quently attach  the  same  stock  for  a debt  created  equally 
upon  the  same  credit,  though  he  should  have  discovered  a 
concealed  partner  and  set  up  his  claim  as  a partnership 
creditor.*  This  claim  of  the  joint  creditors  is  not  such  a lien 
upn  the  partnersliip  property,  but  that  a bona  fide  alienation 
to  a purchaser  for  valuable  consideration,  by  the  partners,  or 
either  of  them,  before  judgment  and  execution,  will  be  held 
valid.  These  are  just  and  obvious  principles  of  equity  on 
which  we  need  not  enlarge,  and  they  have  been  recognised 
and  settled  by  a series  of  English  and  American  decisions.* 


a Morgfan  v.  bis  Creditors,  20  Marlin't  L.  litp.599, 
b Lord  r.  Bsldwio,  6 Pick.  348.  French  r.  Chase,  6 Ortenltaf,  160. 
c West  r.  Skip,  1 Vetey,ttn,  466.  Ex  parte  Ruffin,  6 Petty,  119. 
Ex  parte  Fell,  10  Feiey,  347.  The  Master  of  (he  Rolls,  Campbell  T. 
Mulletl,  3 Sieonit.  Pep.  608.  610.  Ex  parte  Harris,  1 Maddode't  Ch. 
Rep.  683.  Murray  r.  Murray,  6 Johnt.  Ch.  Rep.  60.  Woddrop  v. 

VoL.  III.  9 
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To  render  the  dissolution  safe  and  effectual,  there  must  be 
due  notice  given  of  it  to  the  world,  and  a firm  may  be  bound, 
after  the  dismlution  of  a partnership,  by  a contract  made  by 
one  partner  in  the  usual  course  of  business,  and  in  the  name 
of  the  firm,  with  a person  who  contracted  on  the  faith  of  the 
partnership,  and  had  no  notice  of  the  dissolution.*  The  prin- 
ciple on  which  this  responsibility  proceeds,  is  the  negligence 
of  the  partners  in  leaving  the  world  in  ignorance  of  the  fact 
of  the  dissolution,  and  leaving  strangers  to  conclude  that  the 
partnership  continued,  and  to  bestow  faith  and  confidence  on 
the  partnership  name  in  consequence  of  that  belief. 

What  shall  be  sufficient  constructive  or  implied  notice  of 
the  dissolution  has  been  a vexed  question  in  the  books.  A 
notice  in  one  of  the  public  and  regular  newspapers  of  the  city 
or  county  where  the  partnership  business  was  carried  on,  is 
the  usual  mode  of  giving  the  information,  and  may,  in  ordi- 
nary cases,  be  quite  sufficient.  Rut  even  the  sufliciency  of 
that  notice  might  be  questioned  in  many  cases,  unless  it  was 
shown,  that  the  party  entitled  to  notice  was  in  the  habit  of 
reading  the  paper.*  Public  notice  given  in  some  such  rea- 
sonable way,  would  not  be  actual  and  express  notice,  but  it 
would  be  good  presumptive  evidence  for  a jury  to  conclude 
all  persons  who  have  not  had  any  previous  dealings  with  the 


Ward,  3 Detmtu.  S.  C.  Rep.  203.  Bell  v.  Newmao,  5 Serg.  If  RavU, 
78.  Doner  t.  Staufier,  1 Penn.  Rep.  198.  While  r.  Union  Ini.  Co.,  1 
JVoU  Ic  M'Cord'i  Rep.  S57.  Ridgelj  v.  Carey,  4 Har.  k M'Henry,  167. 
M‘CaHoh  T.  Daihiell,  1 Harrit  & Oill,  96. 
a Le  Roy,  Bayard  k Co.  v.  Johnson,  2 Pelert'  U.  S.  Rep.  186. 
b In  the  case  of  carriers,  a notice  limiting  their  responsibility  was 
held  not  to  be  sufficiently  given,  (bough  constantly  published  in  a 
weekly  newspaper  which  the  party  had  taken  for  three  years.  It  could 
not  be  intended,  said  the  court,  that  a party  read  all  the  contents  of 
any  newspaper  he  might  chance  to  take.  (Rowley  v.  Horne,  3 Bing, 
Rep.  2.)  This  was  doing  away  all  constructire  notice,  and  (be  objec- 
tion was  severely  sustained.  I should  apprehend,  that  such  notite  was 
proper  evidence  for  a jury,  and  from  which  they  might  infer  ictnal 
notice. 
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firm.  Ab  to  persons  who  have  been  previously  in  the  habit 
of  dealing  with  the  firm,  it  is  requisite  that  actual  notice  be 
brought  home  to  the  creditor,  or,  at  least,  that  it  be  given  un> 
der  circumstances  from  which  actual  notice  may  be  inferred. 
If  the  facts  are  all  found  or  ascertained,  the  reasonableness 
notice  may  be  a question  of  law  for  the  court,  and  so  it  was 
held  in  MowcUt  v.  Howland  ,•*  but  generally  it  will  be  a 
mixed  question  of  law  and  fact  to  be  submitted  to  a jury  un- 
der the  direction  of  the  court,  whether  notice  in  the  particular 
case,  under  all  the  circumstances,  has  been  sufficient  to  justify 
the  inference  of  tictual  or  constructive  knowledge  of  the  fact 
of  the  dissolution.*  The  weight  of  authority  seems  now  to 
be,  that  notice  in  one  of  the  usual  advertbing  gazettes  of  the 
place  where  the  business  was  carried  on,  and  publbhed  in  a 
fair  and  usual  manner,  is  not  presumptive  evidence  merely, 
but  conclusive  evidence  of  the  fact  as  to  all  persons  who  have 
not  been  previous  dealers  with  the  partnership.  Nor  b no- 
tice, in  fact,  requbite,  when  a partnership  b dissolved  by  ope- 
ration of  law.  A declaration  of  war  puts  an  end  to  the  con- 
tinuance of  a commercial  partnership,  between  subjects  of  the 
two  countries,  having  each  bb  domicil  in  hb  own  country, 
and  such  an  official  solemn  act  of  government  b notice  to  all 
the  world  of  the  most  authentic  and  monitory  kind,  and 
supersedes  the  necessity  of  any  other.' 

When  a single  partner  retires  from  the  firm,  the  same  no- 


a 3 Day'$  Rep.  353. 

b Godfrey  r.  Tumbnll,  1 Etp.  JV.  P.  371.  Parkin  t.  Carrutlieni, 
3 ibid.  248.  Gorham  r.  Tbompion,  Peake’s  AT.  P.  Cos.  42.  Gra- 
ham V.  Hope,  ibid.  154.  Leetoo  r.  Holt,  1 Slarkie’s  Rep.  186.  Jen- 
kini  V.  Blizard,  >5i<f.  420.  Williama  v.  Keats,  2 Starkie’s  Rep.  290. 
Wright  r.  Palham,  2 CkiUy,  121 . Booth  r.  Qain,  7 Price's  Rep.  193. 
Lansing  r.  Ten  Byck,  2 Johsu.  Rep.  300.  Ketcham  v.  Clark,  6 iitd. 
144.  Graves  v.  Merry,  6 Coteen’s  Rep.  701.  Martin  v.  Walton,  1 
JM‘Cor(fs  Rep.  16.  Bank  of  South  Carolina  v.  Humphreys,  ibid.  388. 
Whitman  r.  Leaoard,  3 Pick.  Rep.  177. 
c Griswold  r Waddington,  16  Johsu.  Rep.  57.  16  Johsu.  Rep.  484. 
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tice  is  requisite  to  protect  from  continued  responsibility  ; and 
even  if  due  notice  be  given,  yet  if  the  retiring  partner  wil- 
lingly suffers  his  name  to  continue  in  the  firm,  he  will  still  be 
holden.*  But  if  the  use  of  the  name  of  the  former  firm  be 
continued  without  his  authority,  and  the  retiring  partner  had 
given  due  notice  of  the  dissolution  of  the  connexion,  he  is  not 
responsible  for  the  use  of  his  name  without  his  consent  or  au- 
thority, and  without  any  act  to  warrant  it ; and  he  is  not 
bound  to  take  legal  measures  to  have  the  use  of  the  former 
name  of  the  firm  discontinued.  Persons  must  inquire,  and 
know,  at  their  peril,  who  are  truly  designated  by  the  firm.*  A 
dormant  partner  may  withdraw  without  giving  public  notice 
of  the  dissolution  of  the  partnership  ; for,  being  unknown  as 
a partner,  tbe  firm  was  not  trusted  on  his  account,  and  he  is 
chargeable  only  for  debts  contracted  during  the  time  he  was 
actually  a partner.'  If  a partner  retires  without  notice,  he  is 
not  liable  for  a partnership  debt  contracted  afterwards  with  a 
person  who  never  knew  he  was  a partner,  and  when  he  was 
not  so  notorious  as  a partner,  as  to  raise  a presumption  of  that 
knowledge.^  In  the  case  of  an  infant  partner,  his  acts  and 
contracts  are  of  course  voidable  ; but  if,  on  arriving  at  full 
age,  the  infant  does  not  disaffirm  the  partnership,  and  gpve 
notice  of  it  to  those  with  whom  the  partnership  have  had 
dealings,  he  will  be  responsible  for  subsequent  debts  contract- 
ed on  the  credit  of  the  partnership.  The  ground  of  the  rule 
is,  that  the  infant  acted  as  partner  during  his  infancy,  and 
when  he  comes  of  age  he  neglects  to  inform  the  world  that 


a Williamt  v.  Keati,  2 Siarkit’t  Rep.  290.  Brown  v.  Leonard,  2 
Chilly' $ Rep.  120. 

h Newaoine  r.  Cola,  2 Campb.  Rep.  617. 

e ETani  r.  Drammond,  4 Etp.  JV.  P.  Rep.  89.  Annitong’  r.  Hoa- 
eeiy,  12  Serg.  if  Route,  315. 

ct  Carter  v.  Wballey,  I B.  4"  Adolphue,  11.  1 Lloyd  tt  WelAy, 
897.  S.  C. 
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he  is  not  a partner,  and  sufiTers  it  to  deal  under  mistake  and 
delusion.* 

Having  thus  far  collected  and  reviewed  the  general  prin- 
.ciples  which  constitute  the  law  of  partnership,  and  followed 
those  principles  into  their  practical  details,  the  plan  of  these 
lectures  will  not  permit  me  to  go  more  minutely  into  the  sub- 
ject, or  to  consider  the  legal  and  equitable  remedies  which 
exist  between  partners,  and  between  them  and  third  persons, 
in  relation  to  the  various  rights  and  duties  which  belong  to  the 
association.  The  questions  arising  upon  those  remedies,  and 
particularly  in  respect  to  the  settlement  of  the  partnership 
estate,  in  the  various  cases  of  dissolution,  and  especially  of 
dissolution  by  bankruptcy,  are  subtle  and  numerous.  The 
decrees  in  equity  under  this  head  abound  with  minute  and 
refined  distinctions,  and  they  form  a comprehensive  and  very 
complicated  part  of  this  branch  of  commercial  law.* 


a Goode  r.  Harriion,  S Barmo.  is  Aid.  147. 

6 Among  tbote  English  treatises  which  enter  more  at  large  on  the 
law  of  partnership,  I would  refer  the  student  to  a valuable  summary  of 
the  law  of  partners,  in  the  third  volume  of  Mr.  Cbitly’s  large  TWofue 
on  the  Latet  of  Commerce  and  Jdanufacluree,  and  the  Contracte  relating 
tiierelo  ; and,  more  especially,  to  the  American  edition  of  Mr.  Goss's 
Practical  Trealae  on  the  Late  of  Partnerthip,  from  which  I have  de- 
rived great  assistance.  The  American  editor,  Mr.  Ingraham,  has  en- 
riched the  work  by  a series  of  learned  notes,  in  which  the  American 
cases  are  diligently  collected,  and  the  force  and  application  of  them  ably 
considered  ; and  I think  the  book  is  to  be  preferred  to  the  more  recent 
treatise  of  Mr.  Cary,  which  baa  nothing  in  particular  to  recommend  it, 
except  it  be  the  addition  of  new  cases,  arising  since  the  publication  of 
Mr.  Goto. 


Digitized  by  Google 


Digitized  by  Google 


LECTURE  XLIV 


OF  NEGOTIABLE  PAPER. 

(1.)  Of  the  history  of  bills  and  notes. 

It  is  the  general  opinion,  thal  the  commerce  of  the  air- 
cients  was  carried  on  without  the  use  of  bills  of  exchange, 
and  there  is  no  vestige  of  them  in  the  Roman  law.  A pas- 
sage in  the  Pandects”  shows  it  to  have  been  the  practice  with 
the  creditor  who  lent  money  on  bottomry,  or  respondentia,  to 
a foreign  merchant,  to  send  his  slave  to  receive  the  loan,  and 
maritime  interest,  on  the  arrival  of  the  vessel  at  the  foreign 
port.  This  certainly  would  not  have  been  necessary,  says 
Pothier,‘  if  bills  of  exchange  bad  been  in  use.  But,  however 
the  fact  may  have  been  with  the  Romans,  it  would  seem, 
from  a passage  in  one  of  the  pleadings  of  Isocrates,  that  bills 
of  exchange  were  sometimes  resorted  to  at  Athens,  as  a safe 
expedient  to  shift  funds  from  one  country  to  another.*  Bills 


a Dig.  22.  2.  4.  1. 

6 Traile  du  Con.  de  Change,  No.  6. 

c See  the  pleading  of  Isocrates,  entitled,  TrapexUicne.  {leoeraiit 
Seripla  omnia,  edit.  H.  Wolfixu,  Basle,  1587.)  la  that  interesting 
forensic  argument  which  Isocrates  puts  into  the  month  of  a son  of  So~ 
paus,  the  governor  of  a province  of  Foetus,  in  his  suit  against  Potion, 
an  Athenian  banker,  for  the  grossest  breach  of  trust,  it  is  stated,  that 
the  son,  wishing  to  receive  a large  sum  of  money  from  his  father,  ap- 
plied to  Stratoclu,  who  was  about  to  sail  from  Athens  to  Pontus,  to  leavn 
bis  money,  and  take  a draft  upon  his  father  for  the  amount.  This,  said 
the  orator,  was  deemed  a great  advantage  to  the  young  man,  for  it  saved 
him  the  risk  of  remittance  from  Pontus,  over  a sea  covered  with  Lace- 
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of  exchange  arc  of  such  indispensable  use  in  the  remittance 
of  the  value  of  money  between  distant  places,  without  risk 
and  expense,  that  foreign  commerce  cannot  conveniently  be 
carried  on  without  them,  and  they  grew  into  use  on  the 
coasts  of  the  Mediterranean  in  the  fourteenth  century.*  As 
they  serve  the  purposes  of  cash,  and  facilitate  commerce,  and 
are  the  visible  representatives  of  large  masses  of  property,  they 
may  truly  be  said  to  enlarge  the  capital  stock  of  wealth  in 
drculation,  as  well  as  increase  the  trade  of  the  country. 

Promissory  notes  are  governed  by  the  rules  that  apply  to 
bills.  The  statute  of  3d  and  4th  Anne,  made  promissory 
notes  payable  to  a person,  and  to  his  order,  or  bearer,  ne- 
gotiable like  inland  bills,  according  to  the  custom  of  mer- 
chants. That  statute  has  been  generally  adopted  in  this 
country,  eillicr  formally,  or  in  effect,  and  promissory  notes 
are  every  where  negotiable.*  The  effect  of  the  statute 


deemonian  pirates.  It  is  added,  that  Siraloclet  was  so  cautious  as  to  take 
securitj  from  Potion  for  the  money  advanced  upon  the  bill,  and  to 
whom  be  might  have  recourse  if  the  Governor  of  Pontua  should  not 
honour  the  draft,  and  the  young  Pontian  should  fail. 

o In  1394,  the  city  of  Barcelona,  by  ordinance,  regulated  the  accept* 
ance  of  bills  of  exchange  ; and  the  use  of  them  is  said  to  have  been 
introduced  into  western  Europe  by  the  Lombard  merchants,  iu  the 
thirteenth  century.  JH.  Boucher  received  from  M.  Legou  Dejlaix,  a 
native  of  India,  a memoir,  showing  that  bills  of  exchange  were  known 
in  India  from  the  most  high  antiquity.  But  the  ordinance  of  Barcelona 
is,  perhaps,  the  earliest  authentic  document  in  the  middle  ages  of  the 
csUblishment  and  general  currency  of  bills  of  exchange.  (Contulat  de 
la  Jller,  par  Boucher,  tom.  1.614.  620.)  M.  Merlin  says,  the  edict  of 
I.ouis  XI.  of  1462,  is  the  earliest  French  edict  on  the  subject ; and  be 
attributes  the  invention  of  bills  of  exchange  to  the  Jews,  when  they 
retired  from  France  to  Lombardy.  The  Italians,  and  merchants  of 
Amsterdam,  first  established  the  use  of  them  in  France.  Repertoire  de 
Jurisprudence,  tit.  LeUre  el  Billet  de  Change,  sec.  2.  In  England, 
reference  was  made,  in  the  statuteof  5 iiicA.  2.  c.  2.  to  the  drawing  of 
foreigrn  bills.  This  was  in  the  year  1381. 

6 By  the  M.  Y.  Rented  Slalulet,  vol.  1.  768.  sec.  1—6,  prominory 
notes  payable  in  money  to  any  person,  or  to  the  order  of  any  person,  or 
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is  to  make  notes,  when  negotiated,  assume  the  shape  and 
operation  of  bills,  and  to  render  the  analogy  between  them 
so  strong,  that  the  rules  established  with  respect  to  the  one, 
apply  to  the  other.*  It  was  a question  much  discussed  be- 
fore the  statute  of  Anne,  whether  notes  were  not,  by  the  prin- 
ciples of  the  law  merchant,  to  l)c  treated  as  bills,  and  l^ord 
Holt  vigorously  and  successfully  resisted  every  such  attempt.^ 
The  history  of  that  struggle  is  no  longer  interesting  ; but 
there  is  no  doubt  that  promissory  notes  were  recognised  as 
mercantile  instruments,  and  a species  of  bills  of  exchange, 
by  the  canon  law,  and  the  usage  of  trade  ; and  even  liy  the 


to  bearer,  are  negotiable  in  like  manner  as  inland  bills  of  t.rebang< , ac- 
cording to  the  custom  of  merchants.  The  pajic  and  endorfce  of  every 
such  note  payable  to  them  or  their  order, and  the  holder  of  every  such  note, 
payable  to  bearer,  may  sue  thereon  in  like  manner  as  in  cases  of  inland 
bills  of  exchange.  If  such  notes  are  made  payable  to  the  order  of  the 
maker,  or  to  the  order  of  a fictitious  person,  and  be  negotiated  by  the 
maker,  they  bare  the  same  effect  and  validity,  as  if  made  payable  to 
bearer.  Promissory  notes  arc  negotiable  throughout  the  Union,  and 
the  endorsee  can  sue  in  his  own  name.  In  Massachusetts,  Virginia, 
South  Carolina,  Alabama,  and  most  of  the  states,  be  has  all  the  privi- 
leges of  an  endorsee  under  the  law  merchant.  But  in  Vermont,  New- 
Jersey,  Pennsylvania,  Kentucky,  and  Indiana,  bis  rights  under  the  law 
merchant  are  to  be  taken  with  some  qualification,  and  especially  in  the 
two  states  last  mentioned.  See  OriJJUh't  Late  RfgisUr,  pnstim.  \ Mi- 
nor't Alabama  Rep.  5.  29G.  In  Indiana,  promissory  nolo  payable  at 
a chartered  bank  toithin  the  elate,  are  by  statute  placed  on  the  same 
fooling  as  inland  bills  of  exchange  by  the  law  merchant.  But  other 
promissory  notes  arc  not  governed  by  the  law  of  merchant,  whicli  has 
never  been  applied  in  that  state  by  statute  to  them.  Bullitt  v.  Scribner, 
1 Blackford' e Ind.  Rep.  14.  The  lex  mercaloria,  applicable  to  foreign 
and  inland  bills  of  exchange,  is  considered  to  be  adopted  in  Indiana  as 
part  of  the  common  law  of  England,  which  has  been  adopted  by  statute. 
Piatt  V.  Eads,  1 ibid.  81. 

a Heylyn  v.  Adamson,  2 Burr.  Rep.  669.  Brown  v.  Harraden,  4 
Tlsrm.  Hep.  148. 

b Clerke  v.  Martin,  2 Lord  Raym.  757. 

VoL.  III.  10 
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French  ordinance  of  1673,  long  before  Lord  Holt  asserted 
them  to  be  of  late  English  invention.” 

My  object  in  the  present  lecture  is  to  endeavour  to  take  a 
comprehensive,  and,  at  the  same  time,  precise  and  accurate 
view  of  the  general  doctrine,  and  most  material  rules  rela-  ^ 
live  to  bills  and  notes ; and  to  eflect  this  purpose,  I shall  point 
out  their  essential  qualities  ; the  rights  of  the  holder  ; the 
negotiation  of  them,  and  the  requisite  steps  to  fix  the  respon- 
sibility of  the  several  parties  whose  names  are  upon  the  pa- 
per. 

(2.)  Of  the  essential  qualities  of  negotiable  paper. 

A bill  of  e.xchange  is  a written  order  or  request,  and  a 
promissory  note  a written  promise,  by  one  person  to  another, 
for  the  payment  of  money,  absolutely,  and  at  all  events.*  If 
A.,  living  in  New-York,  wishes  to  receive  1000  dollars,  which 
await  his  orders  in  the  hands  of  B.,  in  London,  he  applies  to 
C.,  going  from  New-York  to  London,  to  pay  him  1000  dol- 
lars, and  take  his  draft  on  B.  for  that  sum,  payable  at  sight. 
This  is  an  accommodation  to  all  parties.  A.  receives  his 
debt  by  transferring  it  to  C.,  who  carries  his  money  across  the 
Atlantic,  in  the  shape  of  a bill  of  exchange,  without  any 
danger  or  risk  in  the  transportation,  and  on  his  arrival  at 
London,  he  presents  the  bill  to  B.,  and  is  paid.  This  is  the 


a The  pragmatic  of  Pope  Pius  V.  De  Cambiit,  as  early  as  1571,  is 
menlioDcd  by  Mr.  Du  Pooceau,  in  his  Diuerlation  on  the  .Nature  and 
Extent  of  the  Juriidiction  of  the  Courts  of  the  United  States,  p 122.  as 
proof  of  (he  early  recognition  of  notes  as  negotiable  instruments  within 
the  custom  of  merchants.  I would  also  refer  to  the  appendix  to  1 
Crunch's  Reports,  for  a very  elaborate  argument,  in  favour  of  the  posi- 
tion, (hat  at  common  law,  and  before  the  statute  of  Anne,  an  endorsee 
of  a promissory  note  could  sue  a remote  endorser. 

b This  definition  is  taken  from  Bayleyon  Bills,  p.  1.  which  is  a con- 
cise, clear,  and  accurate  production.  The  American  edition,  published 
at  Boston,  in  1820,  is  enriched  with  all  the  English  and  American  de- 
cisions in  its  very  copious  notes.  ^ 
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plain  and  familiar  illustration  of  this  mode  of  remittance, 
given  by  Sir  William  Blackstone  ; and  the  practice  is  so 
very  convenient,  and  suggests  itself  so  readily,  and  gives  such 
extension  to  credit,  and  circulation  to  capital,  that  it  would 
seem  almost  impossible  that  it  should  not  have  been  in  use  in 
the  earliest  periods  of  commerce.  A.,  who  draws  the  bill,  is 
called  the  drawer.  B.,  to  whom  it  is  addressed,  is  called  the 
drawee,  and,  on  acceptance,  he  becomes  the  acceptor.  C., 
to  whom  the  bill  is  made  payable,  is  called  the  payee."-  As 
the  bill  is  payable  to  C.,  or  his  order,  he  may,  by  endorse- 
ment, direct  the  bill  to  be  paid  to  D.,  and  in  that  case,  C.  be- 
comes the  endorser,  and  D.,  to  whom  the  bill  is  endorsed,  is 
called  the  endorsee,  or  holder.  A check  partakes  more  of 
the  charactir  of  a bill  of  exchange  than  of  a promissory 
note.  It  is,  in  form  and  effect,  a bill  of  exchange.  It  is  not 
a direct  promise  by  the  drawer  to  pay,  but  it  is  an  undertak- 
ing on  his  part  that  the  drawee  shall  accept  and  pay,  and  the 
drawer  is  answerable  only  in  the  event  of  the  failure  of  the 
drawee  to  pay.  A check  payable  to  bearer  passes  by  delivery, 
and  the  bearer  may  sue  on  it  as  on  an  inland  bill  of  exchange.* 
A bill  or  note  is  not  confined  to  any  set  form  of  words.  A 
promise  to  deliver,  or  to  be  accountable,  or  to  be  responsible 
for  so  much  money,  is  a good  bill  or  note,  but  it  must  be  ex- 
clusively and  absolutely  for  the  payment  of  money.'  In  Eng- 
land, negotiable  paper  must  be  for  the  payment  of  money  in 
specie,  and  not  in  bank  notes.''  In  this  country,  it  has  been 
held,  that  a note  payable  in  bank  bills  was  a good  negotiable 
iMtc  within  the  statute,  if  confined  to  a species  of  paper  uni- 


a An  instrnment  may  be  a bill  of  exchange,  lliough  (he  drawer  and 
drawee  be  the  same  person.  Harvey  v.  Kay,  9 B.  Sf  Creti.  356. 

6 Cruger  r.  Armstong,  3 Johnt.  Cat.  5.  Conroy  v.  Warren,  ibid. 
259.  Woods  V.  Schroeder,  4 Ilarr.  ^ Johnt.  276. 

c Morris  v.  Lee,  2 Ld.  Raym.  1396.  8 Mod.  Rep.  362.  Str.  629. 
Martin  v.  Cbanntry,  Sir.  1271.  Thomas  r.  Roosa,  1 Johnt.  Rep. 
461. 

d BayUy  on  BUU,  edit-  Boston,  1826,  p.  6. 
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versally  current  as  cash.“  But  the  doctrine  of  these  cases 
has  been  met  and  denied,*  and  I think  the  weight  of  argu- 
ment is  against  them,  and  in  favour  of  the  English  rule.  It 
is  essential  that  the  bill  carry  with  it  a personal  credit,  given 
to  the  drawer  or  endorser,  and  that  it  be  not  confined  to  credit 
upon  any  future  or  contingent  event  or  fund.  The  payment 
must  not  rest  mron  any  contingency,  except  the  failure  of  the 
general  personal  credit  of  the  person  drawing  or  negotiating 
the  instrument.  It  would  perplex  the  commercial  transac- 
tions of  mankind,  if  paper  securities  of  this  kind  were  encum*' 
bered  with  conditions  and  contingencies,  and  if  the  persons  to 
whom  they  were  oflered  in  negotiation,  were  obhged  to  inquire 
when  those  uncerUiin  events  would  probably  be  reduced  to  a 
certainty.  But  if  the  event  on  which  the  instrument  is  to 
become  payable,  be  fixed  and  certain,  and  must  happen,  as  if 
the  bill  be  drawn  payable  six  weeks  after  the  death  of  the 
maker’s  father,  it  is  a good  bill,  and  it  is  of  no  consequence 
how  long  the  payment  is  to  be  postponed.''  Nor  is  it  neces- 


a Keith  v.  Jones,  9 Johns.  Rep.  120.  Judah  r.  Harris,  19  ihid.  144. 
6 M'Cormick  v.  Trotter,  10  Serg.  Jr  Ramie,  94. 
c Dawkes  v.  De  Lorane,  3 Wilt.  Rep.  207.  Beardesley  v.  Bald- 
win, 2 Sir.  Rep.  1151.  Roberts  y.  Peake,  1 Burr.  323.  In  Palmer 
y.  Pratt,  9 Jdoore's  Rep.  C.  B.  it  was  held  that  a bill  of  exchange  drawn 
upon  a contingency  was  void  ; but  a bill  may  be  accepted  upon  a con- 
tingency. 

d Cook  V.  Colehao,  Sir.  Rep.  1217.  It  is  even  held,  that  a note 
payable  within  two  months  after  such  a ship  is  paid  off,  is  a good  nego- 
tiable note,  as  the  crent  is  morally  certain  ; (Andrews  v.  Franklin,  S(r. 
Rep.  24.  ;]  but  I should  think  such  a reference  was  not  sufficiently 
certain,  and  that  the  case  might  well  hare  been  questioned,  if  it  had  not 
been  subsequently  confirmed  in  1 Will.  Rep.  2fi2,  3 ibid.  213.  The 
numerous  English  and  American  cases  all  going  to  the  support  of  this 
one  general  proposition,  that  the  money  mentioned  in  the  instrument 
must  be  payable  absolutely,  and  at  all  events,  and  not  made  to  depend 
on  any  uncertainty  or  contingency,  arc  diligently  and  accurately  col- 
lected in  Bayley  on  Bills,  edit.  Boston,  1826,  p.  8 — 15.  and  Chitty  on 
BUls,  edit.  Philadelphia,  1826,  p.  42 — 50. 
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eary  that  the  note  should  be  made  at  home.  Foreign,  as 
well  as  inland  notes,  are  equally  negotiable  within  tlie  statute 
of  Anne and  a promissory  note  made  in  England,  and  trans- 
ferred by  endorsement  or  delivery  in  a foreign  country,  to  a 
party  taking  it  there  for  value,  gives  a title  which  may  be 
asserted  in  England.* 

The  instrument  must  be  made  payable  to  the  payee,  and 
to  his  order  or  assigns,  or  to  bearer,  in  order  to  render  it 
negotiable.  It  mast  have  negotiable  words  on  its  face,  show- 
ing it  to  be  the  intention  to  give  it  a transferrable  quality. 
Without  them  it  is  a vahd  instrument  as  between  the  parties, 
and  is  entitled  to  the  allowance  of  the  three  days  of  grace, 
and  may  be  declared  on  as  a promissory  note  within  the 
statute.  Dut  if  it  wants  negotiable  words,  it  cannot  be  trans- 
ferred, or  negotiated,  so  a.s  to  enable  the  assignee  to  sue  upon 
it  in  his  ow’n  name.'  If  the  name  of  tlie  payee  or  endorsee 
be  left  blank,  any  bona  fide  holder  may  insert  his  own  name 
as  payee.'' 

It  is  usual  to  in.sort  the  words  value  received,  in  a bill  or 
note,  but  they  are  unnecessary,  and  value  is  implied  in  every 
bill,  note,  and  endorsement.  These  words  are  not  usual  in 
checks,  w’hich  arc  negotiable,  like  inland  bill.°,  and  are 


a Milne  T.  Graham,  1 Sarnw.  C'ru<.  192.  Bentley  t.  Northouse, 
1 Moody  <f.  Malkin,  C6. 

6 Dc  la  Chaumette  v.  the  Bank  of  England,  9 .B.  <f.  Creu.  208.  But 
this  point  seems  to  be  still  contested.  See  a discussion  of  it  in  the 
London  /.au»  Magazine,  No.  7.  p.  117. 

c Hill  V.  Lenis,  1 Salk.  Rep.  132.  Burchell  v.  Slocock,  2 Lord 
Raym.  1545.  Smith  r.  Kendall,  6 Term  Rep.  123.  Rex  v.  Box,  6 
Taunt.  Rep.  325.  Gerard  v.  La  Cosle,  1 Dallas’  Rep.  194.  Down- 
ing T.  Backentoes,  3 Caines’  Rep.  137.  In  Gadcomb  r.  Johnson,  1 
yermont  Rep.  136.  it  was  held  that  the  endorsee  of  a note  not  negotia- 
ble, was  nerertlieless  bound  to  follow  the  rules  of  the  law  merchant,  in 
making  the  demand  of  payment,  and  giving  notice  of  non-payment, 
d Crucbley  v.  Clarance,  2 Maule  k Selu,  90. 
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governed  by  the  same  rules."  Nor  is  it  necessary  that  the 
maker  should  subscribe  his  name  at  the  bottom  of  the  note ; 
and  it  is  sufficient  if  the  maker’s  name  be  in  any  part  of  the 
note,  as  if  it  should  run,  /,  A.  B.  promise  to  pay  C.  D.,  or 
order,  one  hundred  dollars.''  'Phis  is,  however,  so  much 
out  of  the  common  course,  that  a note  wanting  the  usual  sub- 
scription would  be  deemed  imperfect,  and  it  would,  in  point 
of  fact,  destroy  its  currency,  and  the  public  would  very  rea- 
sonably conclude,  that  (he  note  had  been  left  unfinished,  and 
had  got  into  circulation  by  fraud  or  mistake.  If  the  note  be 
payable  to  B.,  or  hearer,  it  need  not  be  endorsed  ; and  it  is 
the  same,  in  effect,  as  if  the  name  of  B.  had  been  omitted. 
The  bearer  may  sue  in  his  own  name,  and  if  his  right  and 
title,  or  the  consideration  be  called  in  question,  he  must  then 
show  that  he  came  by  the  note  bona  fide,  and  for  a valuable 
consideration.'  So,  a bill  or  note,  payable  to  a fictitious  per- 
son, may  be  sued  by  an  innocent  endorsee,  as  a note  paya- 
ble to  bearer ; and  such  a bill  or  note  is  good  against  the 
drawer  or  maker,  and  will  bind  the  acceptor,  if  the  fact  that 
the  payee  was  fictitious  was  known  to  the  acceptor.'' 

(3.)  Of  the  rights  of  the  holder. 

Possession  is  prima  facie  evidence  of  property  in  negotia- 
ble paper,  payable  to  bearer,  or  endorsed  in  blank,  and  such 
a bona  fide  holder  can  recover  upon  the  paper,  though  it 


a Popplewell  v.  Wilson,  1 Str.  Rep.  264.  Emery  r.  Bartlett,  S 
Lord  Raym.  1555.  Boehm  v.  Sterling-,  7 Term  Rep.  433.  Whiter. 
Ledwich,  cited  in  Rayley  on  BiUt,  25. 

5 Taylor  v.  Dobbins,  1 Sir.  Rep.  399.  Elliott  v.  Cooper,  2 Lord 
Raym.  1576. 

c Grant  v.  Vaughan,  3 Burr.  Rep.  1516.  Bowen  v.  Viel,  18  Mar- 
lin'i  I.ouit.  Rep,  565. 

d Collins  V.  Emctt,  1 II.  Blackt.  Rep.  313.  Minet  v.  Gibson,  3 
Term  Rep.  4Z\.  1 H.  Blackt.  Rep.  b69.  Tatlock  r.  Harris,  3 Term 

Rep.  174.  Hunter  v.  Blodgett,  2 Yealet'  Rep.  480.  Foster  v.  Sbat- 
tnek,  2 A*.  Hamp.  Rep.  446. 
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came  to  him  from  a person  who  had  stolen  or  robbed  it  from 
the  true  owner,  provided  he  took  it  innocently,  in  the  course 
of  trade,  for  a valuable  consideration,  and  under  circumstan- 
ces of  due  caution  ; and  he  need  not  account  for  his  posses- 
sion of  it  unless  suspicion  be  raised."  This  doctrine  is  found- 
ed on  the  commercial  policy  of  sustaining  the  credit  and  cir- 
culation of  negotiable  paper.  Suspicion  must  be  cast  upon 
the  title  of  the  holder,  by  showing  that  the  instrument  had 
got  into  circulation  by  forc.e  or  fraud,  before  the  onus  is  cast 
upon  the  holder  of  showing  the  consideration  he  gave  for  it.* 
So  much  protection,  for  the  sake  of  trade,  is  given  to  the  holder 
of  negotiable  paper,  who  receives  it  fairly  in  the  way  of  bu 
siness,  that  he  can  recover  upon  it,  though  it  has  been  paid, 
if  he  received  it  before  it  fell  due.  Where  one  has  done  a 
mercantile  act,  said  Ix)rd  Ch.  Baron  Gilbert,  he  subjects  him- 
self to  mercantile  law.'  If,  however,  it  appears  by  proof  or 
admission  that  the  agent  to  whom  a negotiable  note  is  en- 
dorsed for  the  use  of  his  principal,  has  no  interest  in  it,  he 
cannot  sue  and  recover  upon  it  in  his  own  name.''  There 
arc  but  two  cases  in  which  a bill  or  note  is  void  in  the  hands 
of  an  innocent  endorsee  for  valuable  consideration ; and  these 
cases  are,  when  the  consideration  in  the  instrument  is  money. 


a MUler  v.  Race,  1 Burr.  Rep.  452.  Grant  v.  Vaugban,  3 Burr. 
Rep.  1516.  Peacock  v.  Rhodes,  Doug.  Rep.  633.  King  v.  Milsoo, 
2 Campb.  A*.  P.  5.  Solomons  v.  The  Bank  of  England,  13  Eait’i 
Rep.  135.  in  noli*.  Cruger  v.  Armstrong,  3 Johm.  Cat.  5.  Conroy 
T.  Warren,  ibid.  259.  Thurston  y.  M'Kown,  6 Matt.  Rep.  428.  A 
note  payable  to  A.  B.,  or  bearer,  may  be  sued  in  (he  name  of  a bona 
Jide  bearer,  without  endorsement.  See  Matthews  v.  Hall,  1 Vermont 
Rep.  316.  where  the  cases  on  the  subject  are  thoroughly  considered. 

6 Collins  y.  Martin,  1 Bot.  S,-  Pull.  648.  Reynolds  y.  Chettle,  2 
Campb.  Ji'.  P.  5S6.  Munroc  y.Cooper,5  PicA:enng,412.  So,  if  there 
was  no  original  consideration  for  the  bill,  the  holder  must  show  that 
either  be  or  the  original  endorsee  gave  yalue  for  it.  Thomas  v.  Newton^ 
2 Carr,  ic  Payne,  606. 
c Oilbert't  Lex  PTatoria,2SS,  3S9. 
d Thatcher  y.  Winslow,  S Mason,  58. 
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won  at  play,  or  it  bo  given  for  a usurious  debt.  The  Eng- 
lish statutes  against  usUty  and  gaming  (and  which  have 
been  adopted  generally  throughout  the  United  States)  arc 
peremptory,  ami  make  the  bill  or  note  absolutely  void.*  The  ' 
same  rule  would,  of  course,  a|)ply  to  every  case  in  which  the 
contract  is  by  statute  declared  absolutely  void. 

As  between  the  original  parties  to  negotiable  paper,  these 
provisions  in  favour  of  the  bona  fide  assignee  do  not  apply, 
and  the  consideration  of  a bill,  note,  or  check,  may  be  in- 
quired into.  It  may  be  inijuired  into  between  the  maker  and 
payee,  and  between  the  endorser  and  endorsee,  and  the  con- 
sideration of  the  endorsement  also  may  be  shown,  for  the  lat- 
ter are,  in  this  view,  treated  as  original  partic.-^.*  The  rule 
equally  applies  when  the  endorsee  took  tlie  paper  with  notice 
of  the  illegal  consideration,  or  of  the  want  of  it,  or  of  any 
circumstances  which  would  have  avoided  the  note  in  the  hands 
of  the  endorser  or  when  taken  not  in  the  course  of  mercan- 


a Bowyen  v.  Barapton,  Sir.  Hep.  1155.  Lord  Mansfield,  in  Pea- 
cock V.  Rhodes,  Dou^.  Rep.  636.  Lorve  v.  Walker,  ibid.  736.  Ack- 
land  V.  Pearce,  2 Campb.  .V.  P,  599.  Since  the  above  decisions,  the 
atatnto  of  58  Geo.  III.  c.  98.  was  passed,  which  protects  bills  and  notes 
in  the  bands  of  an  endorsee,  for  valuable  consideration,  and  without  no- 
tice, though  founded  on  usury  ; and  as  there  seems  to  be  a strong  dispo- 
sition, at  the  present  day,  to  free  usury  from  civil  impediments,  it  is 
probable  there  is  a relaxation  on  this  point  in  some  parts  of  this  country. 
The  provisions  of  that  statute  on  this  point  have  been  adopted  in  the 
.M’ete-York  Revieed  Stnlutes,  vol.  1. 772.  sec.  5. 

6 De  Bras  v.  Forbes,  1 Esp.  .bT.  P.  Rep.  117.  Ashhurst,  J.,  2 Perm 
Rep.  71.  Herrick  v.  Carman,  10  johnsem,  22.J.  Hill  v.  Ely,  5 Serg. 
4.72.363.  Johnson  V.  Martians,  i Hahled,  144.  Hill  v.  Buckmin- 
ster, 5 Ptcfcertng',  39 1 . Lawrence  v.  Stonington  Bank,  6 Conn.  Rep. 
521,  In  this  last  case  it  was  held,  that  if  the  holder  received  the  bill 
without  consideration,  as  where  successive  endorsees  were  merely  agents 
of  the  drawer,  for  the  collection  and  transmission  of  the  money,  he  is 
said  to  be  in  privity  with  the  first  holder,  and  is  accountable  for  the  pro< 
ceeds  of  the  bill. 

c Steers  v.  Lasbiey,  6 Term  Rep.  Gl.  Wiffen  v.  Roberts,  1 Etp. 
-Y.  P.  26t.  Perkins  v.  Challis,  I JY,  Hamp.  Rep.  254. 
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lile  business,  or  after  it  was  due,  or  under  circumstances  which 
ought  to  have  led  to  an  inquiry.”  It  was  adinittcd,  in  Bay 
V.  Coddinglon^  that  negotiable  paper  could  be  assigned  or 
transferred  by  an  agent,  or  any  otlicr  person,  fraudulently,  so 
as  to  bind  the  true  owner  as  against  the  holder,  if  it  was 
taken  by  him  in  the  usual  course  of  trade,  and  for  a fair  and 
valuable  consideration,  without  notice  of  the  fraud.  But  it 
was  held,  that  if  the  paper  be  not  negotiated  in  the  usual 
eour.se  of  business,  nor  in  payment  of  any  antecedent  and 
existing  debt,  nor  for  cash,  or  properly  advanced  upon  it,  nor 
for  any  debt  created,  or  responsibility  incurretl,  upon  the  credit 
of  the  note,  but  was  taken  from  the  agent  of  the  owner  of 
the  note  after  he  had  stopped  payment,  and  as  security  against 
contingent  responsibilities  previously  incurred,  the  rights  of 
the  true  owner  were  not  barred.  Such  a case  did  not  come 
within  the  reason  or  necessity  of  the  rule  which  protects  the 
purcha.«er  of  paper  fraudulently  assigned,  because  it  was  not 
a case  in  the  course  of  trade,  nor  w’as  credit  given,  or  respon- 
sibility assumed,  on  the  strength  of  the  paper.  In  any  case 
in  which  the  endorsee  takes  the  paper  under  circumstances 
whirfh  miglit  rea-sonably  create  suspicions  that  it  was  not 
good,  he  takes  it  at  his  peril.  The  rule  is  usually  applied 
to  the  case  of  notes  over  due,  but  the  principle  is  of  general 
application.”  In  Gill  v.  Cubilt,^  the  Court  of  K.  B.  made 
a strong  application  of  the  principle,  and  held,  that  if  an  en- 
dorsee takes  a bill  heedlessly,  and  without  due  caution,  and 
under  circumstances  which  ouglit  to  have  excited  the  suspi- 


a Brown  v.  Daris,  3 Term  Rep.  80.  Down  v.  HallioE',  4 Bamw.  S( 
Crete.  330.  Ayer  r.  Hutebios,  4 Matt.  Rep.  370.  Thompson  r.  Hale, 
C Pick.  259. 

b 5 Johnt.  Ch.  Rep.  36. 
c Ayer  v.  Hutchins,  4 Matt.  Rep.  370. 

d 3 Bamw.  <f-  Crett.  466.  See  also,  to  the  same  point,  Beckwith  v. 
Corrall,  2 Carr,  k Payne.  261.  Snow  r.  Peacock,  3 Bingham,  406. 
Strange  v.  Wigney,  6 ibid.  677. 

VoL.  III.  11 
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cions  of  a prudent  and  careful  man,  the  maker  or  acceptor 
may  be  let  in  to  his  defence.  It  was  deemed  material  for  the 
interests  of  trade,  that  a person  should  be  deemed  to  lake  ne- 
gotiable paper  at  his  peril,  if  he  lakes  it  from  a stranger  with- 
out due  inquiry,  how  he  came  by  the  bill.  He  is  bound  to 
exercise  a reasonable  caution,  which  prudence  would  dictate 
in  such  a case  ; and  it  is  a question  of  fact  for  a jury,  whether 
the  owner  of  the  lost  or  stolen  bill  had  used  due  diligence  in 
apprizing  the  public  of  the  loss,  and  whether  the  purchaser 
of  the  paper  had,  under  the  circumstances  of  the  case,  exer- 
cised a reasonable  discretion,  and  acted  with  good  faith  and 
sufficient  caution,  in  the  receipt  of  the  biU.  The  doctrine  of 
Lord  Kenyon,  in  Lawson  v.  H’m/oji,”  is  expressly  overruled. 
This  new  doctrine,  imposing  upon  the  owner  due  diligence  in 
gpving  to  the  public  notice  of  the  loss,  and  upon  the  purchaser 
of  the  bill  due  caution  and  inquiry,  is  supposed  to  be  calcu- 
lated to  increase  the  circulation  and  security  of  negotiable 
paper,  and  to  render  it  more  difficult  for  thieves  and  robbers 
to  pass  it  oir.‘ 

(4.)  Of  the  acceptance  of  the  bill.  •, 

There  is  no  precise  time  fixed  by  law  in  which  bills  paya- 
ble at  sight,  or  by  a given  time,  must  be  presented  to  the 
drawee  for  acceptance.  The  holder  need  not  take  the  earliest 
opportunity.  A bill  payable  at  a given  lime  after  date,  need 
not  be  presented  for  acceptance  before  the  day  of  payment ; 
but  if  presented,  and  acceptance  be  refused,  it  is  dishonoured, 
and  notice  must  then  be  given  to  the  drawer.'  A bill  paya- 
ble sixty  days  after  sight,  means  sixty  days  after  acceptance. 


a 4 Ksp.  P.  36, 

6 If  a cbcck  be  8o  filled  up,  through  iguoraucc  or  carcle&sDeu,  as  (o 
enable  the  bolder  cooveoicotly  to  insert  three  hundred  before  fifty,  and 
the  banker  is  thereby  misled  to  pay  the  inserted  sum,  the  loss  must  fail 
on  the  drawer  of  it,  and  not  on  the  banker.  Pothier,  TVaUedu  Con- 
trol deCfiange^  part  1.  c.4.  see.  99.  Young  r.Grote,  4 Bingham,2b‘^. 
c Bank  of  Washington  v.  Triplett,  1 Veters'  V.  S.  Prp,  25. 
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and  such  a bill,  as  well  os  a bill  payable  on  demand,  must 
be  presented  in  a reasonable  lime,  or  the  liolder  will  have  to 
bear  the  loss  proceeding  from  his  default.* 

The  acceptance  may  be  by  parol,  or  in  writing,  and  gene- 
ral or  special.*  Though  a bill  comes  into  the  hands  of  a 
person  with  a parol  acceptance,  and  he  takes  it  in  igno- 
rance of  such  an  acceptance,  ho  may  avail  himself  of  it 
afterwards.  If  the  acceptance  be  special,  it  binds  the  accep- 
tor sub  modo,  and  according  to  the  acceptance.  But  any 
acceptance  varying  the  absolute  terms  of  the  bill,  cither  in 
the  sum,  the  time,  the  place,  or  the  mode  of  payment,  is  a 


a Marius  on  19.  Smith  y.  WiUon,  Andrew' t Hep.  187. 

Cbambcrijn  r.  Dclarive,  2 Wilt.  Rep,  353.  Mailman  v.  D’Eguin^, 
2 H.  Blacki.  Rep.  565.  Aymar  v.  Beers,  7 Coioen'a  Rep.  705.  Wal- 
lace V.  Agry,  4 JMaron^  336.  In  this  last  case,  the  bill  was  drawn  in 
Haraoa,  upon  Londoo,  at  sixty  days’  sight,  and  it  was  held  that  it  might 
be  sent  for  sate  to  the  United  Stales,  according  to  the  course  of  trade, 
and  need  not  be  sent  from  Cuba  directly  to  London.  But  in  Catnidge 
r.  Alteoby,  6 B.  k Crete.  373.  tbe  vendeo  paid  vendor  of  goods  in  notes 
of  a country  bank  payable  on  demand  to  bcaur.  Tbe  bank,  at  the 
time,  had  stopped  payment,  but  the  fact  was  unknown  to  both  parties. 
The  vendor  kept  the  notes  for  a week,  without  circulation  or  demand  of 
payment,  and  it  was  held  that  he  made  tbe  notes  his  own  by  this  negli- 
gence. 

b Lumley  v.  Palmer,  Sir.  Rep.  1000,  Powell  v.  Monnier,  1 Aik. 
Rep.  612.  By  statute  1 and  2 Geo.  4.  c.  78.  no  acceptance  of  any 
inland  bill  of  exchange  is  sufficient  to  charge  any  person,  unless  such 
acceptance  be  in  writing  on  the  bill.  So,  by  the  ,A7  Y.  Revised  SUs» 
lu/es,  Tol.  1.  768.  sec.  6.  9.  no  person  within  the  state  is  chargeabicas  an 
acceptor  on  a bill  of  exchange,  unless  his  acceptance  be  in  writing, 
signed  by  himself  or  his  lawful  agent ; and  the  holder  may  require  the 
acceptance  to  be  upon  tbo  bill,  and  a refusal  to  comply  will  be  a refusal 
to  accept.  An  acceptance  in  writing,  if  not  on  the  bill,  does  not  bind, 
except  it  be  in  favour  of  the  person  who,  on  the  faith  of  it,  received  (be 
bill.  {Ibid.  sec.  7.)  So,  an  unconditional  promise  in  writing  to  accept 
(he  bill,  before  it  be  drawn,  is  an  acceptance  in  favour  of  the  person  who 
receives  tbe  bill  on  the  faith  of  it,  for  a valuable  consideration  ; [Jbid. 
•6C.  8. :)  and  every  drawee  who  refuses  to  return  a bill,  witbio  24  hours, 
to  tbe  bolder,  shall  be  deemed  to  have  accepted  it  [Ibid.  sec.  11.) 
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conditional  acceptance,  which  the  holder  is  not  bound  to  re- 
ceive; and  if  he  does  receive  it,  the  acceptor  is  not  liable  for 
more  than  he  has  undertaken.  The  doctrine  of  qualified 
acceptances  as  to  part  of  the  money,  is  spoken  of  in  Marius 
and  Molloy  and  in  the  case  of  Hotce  v.  Young,  in  the 
House  of  Lords,  it  was  established  to  be  the  true  construction 
of  the  contract,  and  the  true  rule  of  the  law  merchant,  that 
if  a bill  be  accepted,  payable  at  a particular  place,  the  holder 
is  bound  to  make  the  demand  at  that  place.®  The  rule  is 
also  settled,  that  a promi.se  to  accept,  made  before  the  accept- 
ance of  the  bill,  will  amount  to  an  acceptance  in  favour  of 
the  person  to  whom  the  promise  was  communicated,  and  who 
took  the  bill  on  the  credit  of  it.'  In  Coolidge  v.  Payson,^ 
all  the  ca-ses  were  reviewed,  and  it  was  held,  that  a letter, 
written  within  a reasonable  time  before  or  after  the  date  of  the 
bill,  describing  it,  and  promising  to  accept  of  it,  is,  if  shown 
to  the  person  who  afterwards  lakes  the  bill  upon  the  credit  of 
that  letter,  a virtual  acceptance,  and  binding  upon  the  person 
who  makes  the  promi.se.  The  same  doctrine  was  also  held 
by  the  Supreme  Court  of  New- York  in  Goodrich  v.  Gor- 
don,* and  it  was  there  decided,  that  if  a person,  in  writing, 
authorizes  another  to  dr,aw  a bill  of  exchange,  and  stipulates 
to  honour  the  bill,  and  the  bill  be  afterwards  drawn,  and  taken 
by  a third  party,  on  the  credit  of  that  letter,  it  is  tantamount 
to  an  acceptance  of  the  bill.  The  doctrine  rests  upon  the 
decision  of  Lord  Mansfield,  in  Pillani)  and  Pose  v.  Van 
Mierop  and  Hopkins, f where  he  laid  down  the  broad  prin- 
ciple, that  a promise  to  accept,  previous  to  the  existence  of  the 


a J^iariut^  17.  21.  ►VoZ/oy,  b.  2.  ch.  10.  sec.  21. 

& 2 Brod>  Bing.  165. 
c Miln  V.  Prest,  4 Cnmjih.  Rep.  303. 

(I  2 Jf^hent.  Rep.  66.  See  also  to  S.  P.  1 Peters'  U.  S.  Rep.  264. 
and  4 ibid.  121. 

e 15  JJuis.  Rep.  6.  Parker  v.  Greele,  2 Wendell^  545.  S.  P. 

/ 3 Burr.  Rejt.  1663. 
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bill,  amounted  to  an  acceptance.  It  is  giving  credit  to  the 
bill,  and  which  may  be  done  as  entirely  by  a letter  written 
before,  as  by  one  written  after  the  date  of  the  bill.  A parol 
promise  to  accept  a bill  already  drawn,  or  thereafter  to  bo 
drawn,  is  binding  if  the  bill  be  purchased  in  consideration  of 
the  promise.  It  is  an  original  promise,  not  coming  within  the 
objects  or  the  mischiefs  of  the  statute  of  frauds;  but  whether 
such  a valid  parol  promise  to  accept  a non-existing  bill,  would, 
in  the  view  of  the  law  merchant,  amount  to  an  acceptance  of 
the  bill  when  drawn,  is  a question  not  necessarily  connected 
with  the  validity  of  the  promise." 

Every  act  giving  credit  to  the  bill  amounts  to  an  accept- 
ance.* There  is  no  doubt  that  an  acceptance,  once  fairly 
and  fully  made  and  consummated,  cannot  be  revoked  ; but 
to  render  it  binding,  the  acceptance  must  be  a complete  act, 
and  an  absolute  assent  of  the  mind  ; for  though  the  drawee 
writes  his  name  on  the  bill,  yet  if  before  he  has  parted  with 
the  bill,  or  communicated  the  fact,  he  changes  his  mind,  and 
erases  his  acceptance,  he  is  not  bound.'  The  acceptance 
may  be  impliedly  as  well  as  expressl)'  given.  It  may  be  in- 
ferred from  the  act  of  the  drawee,  in  keeping  the  bill  a great 
length  of  time,  contrary  to  his  usual  mode  of  dealing ; for  this 
is  giving  credit  to  the  bill,  and  inducing  the  holder  to  consider 
it  accepted.''  If  the  bill  be  accepted  in  a qualified  degree  only. 


a Towntley  ?.  Sumrall,  2 Petert’  U.  S.  Rep.  170. 

6 Powell  V.  Monnier,  1 ^Ik.  Oil.  Wynne  r.  Raikes,  SEatl'tRep. 
514.  Fairice  V.  Herring,  3 Bingham,  625. 

c Cox  T.  Troy,  5 Barme.  S(  Jlld.  474.  Emerigon,  tome  1.  45.  cite* 
Dupuy  <U  la  Serra,  art.  det  Ullret  de  change,  ch.  10.  as  laying  down 
the  maxim,  that  while  the  acceptor  is  master  of  liis  signature,  and  before 
he  has  parted  with  the  bill,  he  can  cancel  his  acceptance.  This  doc- 
trine of  La  Serra  is  cited  with  particular  approbation  by  Pothier,  Traiti 
du  Conlrat  de  Change,  n.  44.  and  his  opinion  was  mentioned  with  great 
respect  by  tho  K.  B.  in  the  case  last  referred  to,  and  tliere  is  now  entire 
harmony  on  the  point  in  the  jnrispmdence  of  the  two  nations. 
d Harrey  r.  Martin,  1 Campb.  425.  note. 
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and  not  absolutely,  according  to  the  tenor  of  it,  the  bolder 
may  accept  it,  and  it  will  be  a good  acceptance,  pro  tanto, 
or  he  may  insist  upon  an  absolute  acceptance,  and  for  the 
want  of  it  protest  the  bill.  It  is  in  the  discretion  of  the  holder 
whether  or  no  he  will  take  any  acceptance  varying  from  the 
terms  of  the  bill.  This  doctrine  was  settled  in  England  up- 
wards of  a century  ago,  and  in  opposition  to  the  distinguished 
argument  of  Sir  John  Strange,  and  it  has  continued  unsha- 
ken to  this  day." 

The  acceptor  of  a bill  is  the  principal  debtor,  and  the 
drawer  the  surety,  and  nothing  will  discharge  the  acceptor 
but  payment  or  a release.  He  is  bound,  though  he  accepted 
without  consideration,  and  for  the  sole  accommodation  of  the 
drawer.  Accommodation  paper  is  now  governed  by  the  same 
rules  as  other  paper.  This  is  the  latest  and  the  best  doctrine, 
both  in  England  and  in  this  country.*  These  are  the  strict 
obligations  of  the  acceptor  in  relation  to  the  other  parties  to 
the  bill,  and  they  do  not  apply  in  all  their  extent  ns  between 
the  drawer  and  the  party  who  endorses  or  lends  his  name  to 
the  bill  as  surety  for  the  accommodation  of  the  drawer.  In 
such  a case  the  party  who  endorses  is  not  entitled  to  damages 
from  the  drawer  beyond  what  he  has  actually  sustained.*  If 
the  acceptor  alters  the  bill  on  acceptance,  he  vacates  it  as 
against  the  drawer  and  endorsers  ; but  if  the  holder  acquiesces 
in  such  alteration  and  acceptance,  it  is  a good  bill  as  between 
the  holder  and  acceptor.** 

A third  person,  after  protest  for  non-acceptance  by  the 


a Wegerslofe  t.  Kecoc,  I Sir.  R^.p.  211.  Smith  r.  Abbott,  2 Sir, 
Rf'p.  1152. 

6 Fcnlum  r.  Pocock,  5 Taunton^  192.  The  Governor  and  Com- 
pany of  the  Bank  of  Ireland  v.  Bere^ford,  6 Do\r'g  Pari.  Cat.  234. 
Bank  of  Montgomery  County  v.  Walker,  9 Serg.  4-  i?ntr/e,229.  Mur- 
ray ▼.  Judah,  6 Coiren,  434.  Cloppcr  v.  Tl»e  Union  Bank  of  Mary- 
land, 7 Harr,  k Johns.  92.  Church  t.  Barlow,  9 Pickerings  547. 
e Dorsey  r.  Creditors,  19  JHarlin's  Louis.  Rq*.  498. 
d Paton  T.  Winter,  1 Taunton^  420. 
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drawee,  may  intervene,  and  become  a party  to  the  bill,  in  a 
collateral  way,  by  accepting  and  paying  the  bill  for  the  honour 
of  the  drawer,  or  of  a particular  endorser.  His  acceptance  is 
termed  an  acceptance  supra  protest,  and  he  subjects  him- 
self to  the  same  obligations  as  if  the  bill  had  been  directed  to 
him.  He  has  his  remedy  against  the  person  for  whose 
honour  he  accepted,  and  against  all  the  parties  who  stand 
prior  to  that  person.  If  he  takes  up  the  bill  for  the  honour  of 
the  endorser,  he  stands  in  the  light  of  an  endorsee  paying  full 
value  for  the  bill,  and  has  the  same  remedies  to  which  an 
endorsee  would  be  entitled  against  all  prior  parties,  and  he 
can,  of  course,  sue  the  drawer  and  endorser.'*  The  accept- 
ance, supra  protest,  is  good,  though  it  be  done  at  the  request, 
and  under  the  guaranty  of  the  drawee  after  his  refusal,  and 
the  party  for  whose  honour  it  is  paid  is  equally  liable.*  The 
policy  of  the  rule  granting  these  privileges  to  the  acceptor, 
supra  protest,  is  to  induce  the  friends  of  the  drawer  or  en- 
dorser to  tender  them  this  service,  for  the  benefit  of  commerce 
and  the  credit  of  the  trader,  and  a third  person  interposes  only 
when  the  drawee  will  not  accepL  There  can  be  no  other 
acceptor  after  a general  acceptance  b)'  the  drawee.  A third 
person  may  become  hable  on  his  collateral  undertaking,  as 
guarantying  the  credit  of  the  drawee,  but  he  will  not  be 
hable  in  the  character  of  acceptor.  It  is  said,  however,  that 
when  the  bill  has  been  accepted,  supra  protest,  for  the 
honour  of  one  party  to  tlic  bill,  it  may,  by  another  individual, 
be  accepted,  supra  protest,  for  the  honour  of  another.'  The 
holder  is  not  bound  to  take  an  acceptance,  supra  protest  ^ 
but  he  would  be  bound  to  accept  an  offer  to  pay,  supra  j>ro- 


a Muiford  v.  Walcott,  1 Lard  Uaym.  57-4.  Mcrtcna  v.  WioDiog* 
ton,  1 Etp.  •V,  P,  Pep*  112.  Dnyley  on  Bilh^  209. 

6 Kooi^  V.  Bayard,  1 Pelerx'  U*  S.  Rep.  230. 
e Dcavies,,  (it.  Billi  of  Exchange,  pi.  42.  Jackson  v.  Hudson,  2 
Campb.  4-17. 

d Milfyrd  v.  \VaIcol,  12  »Mod*  Rej>»  410. 
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test.  The  protest  is  necessary,  and  should  precede  the  col- 
lateral acceptance  or  payment and  if  (he  bill,  on  its  face, 
directs  a resort  to  a third  person,  in  case  of  refusal  by  the 
drawee,  such  direction  becomes  part  of  the  contract.* 

As  between  the  holder  of  a check  and  the  endorser,  it 
ought  to  be  presented  for  acceptance  with  due  diligence  but 
as  between  the  holder  and  the  drawer,  a demand  at  any  time 
before  suit  brought  will  be  sullicient,  unless  it  appears  that 
the  drawee  has  failed,  or  the  drawer  has,  in  some  other  man- 
ner, sustained  injuTy  by  the  delay."'  The  drawee  ought  to 
accept  or  refuse  acceptance,  as  soon  as  he  has  had  a reason- 
able op|X)rtunity  to  inform  his  judgment.  If  he  cannot  be 
found  at  the  proper  place,  the  holder  may  cause  the  bill  to  be 
protested ; and  if  the  drawee  be  dead,  the  bill  may  be  pre- 
sented to  his  executor  or  administrator.* 

(5.)  Of  the  endorsement. 

A valid  transfer  may  be  made  by  the  payee,  or  his  agent. 
In  the  case  of  a bill  made  or  endorsed  to  a feme  sole,  who 
afterwards  marries,  the  right  to  endorse  it  belongs  to  the  hus- 
liand.  So,  the  assignee  of  an  insolvent  payee,  or  the  execu- 
tor or  administrator  of  a deceased  payee,  are  entitled  to 
endorse  the  paper.-'^  And  if  a bill  be  made  payable  to  a mer- 


a Poikier^  h.  1.  pi.  170. 

6 Pothierf  b.  t.  pi.  137.  Holland  v.  Pierce,  14  Martin's  Louis.  Rep. 
499.  An  acceptance  for  honour  is  not  an  absolute,  but  a conditional 
acceptance,  and  an  averment  of  presentment  to  the  drawee  for  payment 
is  necessary.  Williams  v.  Germaine,  7 Parnw.  ic  Cress.  468. 

c Rickford  v.  Ridge,  2 Campb.  537.  Beeching  v.  Gower,  1 HoUf 
313.  note  of  the  Reporter.  Clark  v.  Stacklioubc,  2 Marlin's  Louis. 
Rep.  327. 

d Cruger  v.  Armstrong,  3 Johns.  Cas.  5.  Conroy  ▼.  Warren,  ibid. 
259.  Rothschild  v.  Corney,  9 Barnxe.  tp  Cress.  3S8. 
e Molioy^  b.  2.  c.  10.  sec.  34.  Bayley  on  Biilsj  128. 

/ Parker,  Ch.  J.,  in  1 P.  255.  Conner  v.  Martin,  cited  in  3 
ffiis.  Rep.  5.  Kawliuson  v.  Stone,  3 IVils,  Reji.  1. 
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canlile  house  consisting  of  several  partners,  an  endorsement 
by  any  one  of  the  partners  is  deemed  tlie  act  of  the  firm.  If 
the  bill  be  made  payable  to  A.,  for  tlie  use  of  B.,  the  legal 
title  is  in  A.,  and  he  must  endorse  it. 

The  bill  cannot  be  endorsed  for  a part  only  of  its  contents, 
unless  the  residue  has  been  extinguished  ; fora  |)crsonal  con- 
tract cannot  be  apportioned,  and  the  acceptor  made  liable  to 
separate  actions  by  diflerent  persons. 

Blank  endorsements  are  common,  and  they  may  be  filled 
up  at  any  time  by  the  holder,  even  down  to  the  moment  of 
trial  in  a suit  to  be  brought  by  him  as  endorsee ; but  no  other 
use  can  be  made  of  a blank  endorsement  in  filling  it  up,  than 
to  point  out  the  person  to  whom  the  bill  or  note  is  to  be  paid. 
A note  endorsed  in  blank  is  like  one  payable  to  bearer,  and 
passes  by  delivery,  and  the  holder  may  constitute  himself,  or 
any  other  person,  assignee  of  the  bill.  The  courts  never  in- 
quire whether  he  sues  for  himself,  or  ns  trustee  for  some  other 
person.*  Even  a bond  made  payable  to  bearer,  has  been 
held  to  pass  by  delivery,  in  the  same  manner  ns  a bank  note 
payable  to  bearer,  or  a bill  of  exchange  endorsed  in  blank.* 
The  holder  may  strike  out  the  endorsement  to  him,  though 
full,  and  all  prior  endorsements  in  blank  except  the  first,  and 
charge  the  payee,  or  maker.'  There  is  no  necessity  for  any 
negotiable  words  in  the  endorsement.  A bill  originally  ne- 
gotiable, continues  so  in  the  hands  of  the  endorsee,  unless 
the  general  negotiability  be  restrained  by  a special  endorse- 


a Peacock  v.  Rhodes,  Doug.  Rep.  C33.  Francis  t.  Mott,  cited  in 
Doiug.Rep.&2i.  Bull.  J\i“.  P.275.  Livingston  r.  Clioton,  and  Cooper 
T.  Kerr,  cited  in  3 Johtu.  Cat.  264.  Lovell  v.  Evertson,  Johnt. 
Rep.  52.  Duncan,  J.,  in  13  &'rr/r.  ^ Raie/e,  315.  Kiersted  r.  Rogers 
& Garland,  6 Harr.  Johns.  282.  In  Sprigg  r.  Cuny's  Heirs,  19  JUdr- 
(tn's  Louii.  Rep.  253.  it  was  held  that  the  holder  of  a negotiable  note, 
endorsed  in  blank,  might  sue  ou  it,  without  filling  it  op  to  himselfi 
b Gorgier  v.  Mieville,  3 Bamv>.  Crest.  45. 

c Smith  V.  Clarke,  Peakes'  J/".  P.  Rep.  225.  United  Slates  r.  Bar- 
ker, 1 Paine's  Rep.  156. 

VoL.  III.  12 
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mcnt  by  the  payee.  He  may  slop  its  negotiability  by  a spe- 
cial endorsement,  but  no  subsequent  endorsee  can  restrain  the 
negotiable  quality  of  the  bill.”  The  first  endorser  is  liable 
to  every  subsequent  bona  fide  holder,  even  though  the  bill  or 
note  be  forged,  or  fraudulently  circulated.*  If  a blank  note 
or  check  be  endorsed,  it  will  bind  the  endorser  to  any  sum, 
or  time  of  payment,  which  the  person  to  whom  he  intrusts 
the  paper  chooses  to  insert  in  it.'  This  only  applies  to  the 
case  in  which  the  body  of  the  instrument  is  left  blank.  If 
negotiable  paper,  regularly  filled  up,  be  endorsed  in  blank, 
the  endorser  is  holden  only  in  the  character  of  endorser,  and 
according  to  the  terms  and  legal  operation  of  the  instrument.”' 
In  the  case  of  blank  endorsements,  possession  is  evidence 
of  title  ; but  if  the  endorsements  Ije  all  filled  up,  the  first  en- 
dorsee cannot  sue  without  showing  that  he  had  taken  up  the 
bill  or  note.  The  acceptor  or  maker  is  liable  only  to  the  last 
endorsee.  The  prior  endorsers  have  parted  with  their  inte- 
rest in  the  paper,  and  are  presumed  to  have  received  a valua- 
ble consideration  for  it.  But  if  the  last  endorsee  protests  the 
bill  for  non-payment,  and  it  be  paid  by  a prior  endorser,  the 


a Edie  v.  East  India  Company,  ”2  Burr.  Hep.  1216.  Ancher  r. 
The  Bank  of  England,  Doug.  Rep.  637.  Smith  r.  Clarke,  1 Etp.  Rep. 
180. 

b Lambert  v.  Pack,  I Salk.  Rep.  127.  Putnam  T.  Sullivan,  AjUatt. 
Rtp.  43.  Codwise  v.  Gleason,  3 Day’t  Rep.  12. 

c Russel  V.  Langstairc,£loi(g'.  ilr^.  514.  Violett  v.  Patton,  3 CroncA, 
142. 

d See  Jackson  v.  Richards,  2 Carnes’  Rep.  343.  In  Beckwith  v. 
Angell,  6 Conn.  Rep.  315.  it  was  held,  that  if  a promissory  note  be  en- 
dorsed in  blank,  under  a parol  promise  to  guaranty  the  payment,  the 
holder  may  till  up  the  blank  pursuant  to  the  special  agreement,  and  prove 
that  agreement  by  parol.  The  endorser  will  be  liable,  under  such  cir- 
cumstances, without  proof  of  the  demand  and  notice  requisite  in  other 
cases.  There  have  been  decisions  to  the  same  elTcct  in  Josselyn  v. 
Ames,  3 JVoii.  Rep.  274.  Ulen  v.  Kittredge,  7 ibid.  233.  Moies  v. 
Bird,  1 1 tfrid.  436.  Nelson  v.  Duboys,  IjyoAnson,  175.  Campbell  v. 
Butler,  14  ibid.  349. 
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latter  acquires,  by  such  payment,  a new  title  to  the  instru-  ^ 
inent.* 

Though  the  liolder  of  paper  fairly  negotiated,  be  entitled 
to  recover,  and  to  shut  out  almost  every  equitable  defence,  yet 
the  rule  applies  only  to  the  case  of  negotiable  paper  taken 
bona  fide  in  the  course  of  business  before  it  falls  due.  If  ta- 
ken ailcr  it  is  due  and  payable,  the  presumption  is  against  the 
validity  of  the  demand,  and  the  purchaser  lakes  it  at  his 
peril,  and  subject  to  every  defence  e.visting  against  it  before  it 
was  negotiated.^  But  it  has  been  a question,  when  a note, 
payable  upon  demand,  is  to  be  deemed  a note  out  of  time,  so 
as  to  subject  the  endorsee,  upon  a subsequent  negotiation  of 
k,  to  the  operation  of  the  rule.  When  the  facts  and  circum- 
stances arc  ascertained,  the  reasonableness  of  time  is  a matter 
of  law,  and  every  case  will  depend  upon  its  special  circum- 
stances. Eighteen  months,  eight  months,  seven  months,  five 
montiis,  even  two  months  and  a half,  have  Ijeen  held,  when 
unexplained  by  circumstances,  an  unreasonable  delay  ; and 
if  the  demand  be  not  made  in  a reasonable  time  by  the  hol- 
der, the  endorser  is  discharged.'  On  the  other  hand,  in 
Thurston  v.  M'Kown,*  a note  payable  on  demand,  and  en- 
dorsed within  seven  days  after  it  was  made,  was  held  to  be 
endorsed  in  season  to  close  all  inquiry  into  the  origin  of  the 


a Mendez  v.  Carreroon,  1 Ijord  Raytn-  742.  Gorgerat  v.  M'Carty, 
3 Dallas'  Rep.  144. 

b Brown  v.  Davies,  3 7’erai  Rep.  BO.  Tinson  r.  Francis,  1 Campb. 
Rep.  19.  Sargent  V.  Southgate,  5 Pidfcering,  312.  317.  319.  A bill 
may  be  endoned  after  it  is  due,  for  it  continues  negotiable  ad  infinilum 
until  paid  or  discharged,  provided  the  subsequent  circulation  docs  not 
prejudice  any  of  the  endorsers.  Hubbard  v.  Jackson,  4 Bingham, 300. 
Callow  V.  Lawrence,  3 Maute  <f-  Se/te.  95. 

c Furman  v.  Haskin,  2 Caines'  Rep.  369.  Losee  v.  Dunkin, 
1 Johns.  Rep.  10.  Field  v.  Nickerson,  \3  Jdats.  Rep.  131.  Sice  v. 
Cunningham,  1 Cowen's  Rep.  397.  Martin  v.  Winslow,  2 Mason's 
Rep.  241. 

d 6 Mass.  Rep.  428. 
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note.  And  when  a note  is  negotiated  in  season,  it  may  af- 
terwards pass  from  one  endorsee  to  another,  after  it  is  due, 
and  the  holder  will  be  crjually  with  the  first  endorsee  protected 
in  his  title."  There  is  no  certain  time  in  which  a bill  or  note, 
payable  at  sighf,  or  a given  time  thereafter,  or  on  demand, 
must  be  presented  for  acceptance.  It  must  not  be  locked  up 
for  any  considerable  time ; it  must  be  presented  for  payment 
within  a reasonable  lime,  but  if  put  into  circulation,  the  courts 
arc  very  cautious  in  laying  down  any  rule  as  to  the  time  in 
which  it  must  be  presented  ; and,  in  one  case,  it  was  allowed 
to  be  kept  in  circulation  without  acceptance,  so  long  as  the 
convenience  of  the  successive  holders  might  require.*  That 
was  the  case  of  a foreign  bill ; and  an  inland  bill  may  also  be 
put  in  circulation  before  acceptance,  and  it  may  be  kept  a 
reasonable  time  before  acceptance  ; but  what  would  be  a rea- 
sonable time  cannot  be  precisely  defined,  and  depends  upon 
the  particular  circumstances  of  each  case."  If  a bill  or  note 
be  absolutely  assigned  so  as  to  pass  the  whole  interest  in  the 
instrument  to  the  endorsee,  its  negotiable  quality  would  pass 
with  it;  and  the  better  opinion  would  seem  to  be,  that  its 
negotiability  could  not  be  impeded  by  any  restriction  contained 
in  the  endorsement.''  But  where  the  endorsement  is  a mere 
authority  to  receive  the  money  for  the  use,  or  according  to 
the  directions  of  the  endorser,  it  w'ould  be  evidence  that  the 
endorsee  did  not  give  a valuable  consideration,  and  was  not 
the  absolute  owner.'  A negotiable  instrument  may  be  en- 
dorsed so  as  to  exempt  the  endorser  from  liability,  as  if  the 
endorser  should  add,  at  his  own  risk,  or  without  recourse. 
In  that  case,  the  maker  or  acceptor,  and  prior  endorsers,  would 


a Chalmers  v.  Lanion,  t Campb.  Rep.  383. 
b Goupy  V.  Harden,  7 Taunt.  Rep.  159. 

c I ry  Y.  Hall,  4 Taunt.  Rep.  396.  Mailman  Y.  D’Eguino,  2 U, 
Blavki.  Rep.  565. 

d Parsons,  Ch.  J.,  3 Matt.  Rep.  220. 
t Sifourncy  v.  Lloyd,  8 Bamw.  Crett.  622. 
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be  holder),  nccording  lo  the  rules  and  usages  of  commercial 
paper,  but  the  immediate  endorser  would  be  exempted  from 
responsibility  by  the  special  contract.” 

If  the  bill  or  note  be  negotiated  after  it  is  due,  and  be  there- 
by opened  to  every  equitable  defence,  j'et  a demand  must  be 
made  upon  the  drawee  or  maker  within  a reasonable  time, 
and  notice  given  to  the  endorser  in  order  to  charge  him, 
equally  ns  if  it  had  been  a paper  payable  at  sight,  or  nego- 
tiated before  it  was  due.‘ 

(6.)  Of  Iht  demand  and  protest. 

The  demand  of  acceptance  of  a foreign  bill  is  usually 
made  by  a notart',  and  in  case  of  non-acceptance  he  protests 
it,  and  this  notarial  protest  receives  credit  in  all  courts  and 
places  by  the  law  and  usage  of  merchants  without  any  aux- 
iliary evidence ; and  it  is  a rec|uisite  step  liy  the  custom  of 
merchants  in  the  case  of  a foreign  bill,  and  must  be  mado 
promptly  upon  refusal.  It  is  sufllcietit,  however,  to  note  the 
protest  on  the  day  of  the  demand,  and  it  may  be  drawn  up 
in  form  at  a future  period.  T'he  protest  is  necessary  for  the 
purpose  of  prosecution,  and  it  must  be  stated  and  proved  in  a 
suit  on  the  bill.'  On  inland  bills  no  protest  was  required  by 
the  common  law,  and  it  was  only  made  necessary  in  England, 
in  certain  cases,  by  the  statutes  of  9lh  and  lOlh  \Vm.  III. 


a Dallas,  J.,  in  Goupy  v.  Harden,  7 Taunt.  I?fp.  163.  Rice  v. 
Stearns,  3 Man.  Itrp.  225.  Welch  r.  Undo,  7 Craneh't  Rep.  159. 
Erik.  Iml.  of  the  Scotch  Law,  vol.  ii.  468.  Bell’t  Com.  on  the  Scotch 
Law,  vol.  i.  402. 

6 M'Kinney  v.  Crawford,  8 Serg,  Rawle,  351.  Berry  v.  Robin- 
son, 0 Johns.  Rep.  121.  Bishop  v.  Dexter,  2 Conn.  Rep.  419.  Dwight 
V.  Emerson,  2 JV.  Hamp.  Rep.  159.  Hugely  v.  Davidson, 3 5.  C.  Conit. 
Rep.  33. 

c Tassell  v.  Lewis,  1 Lor</  Rmjm.  743.  Rogers  V.  Stevens,  2 Term 
Rep.  713.  Bullcr,  J.,  4 Term  Rep.  175.  Gale  v.  Walsh,  5 Term  Rep. 
239.  ( haters  v.  Bell,  4 Eep.  Rep.  48.  Towiisicy  V.  Sumrall,  2 Pc- 

ten'  U.  S.  Rep.  170. 
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and  3d  and  4th  Anne  ; and  yet,  notwithstanding  the  lan- 
guage of  those  statutes,  it  has  long  been  the  settled  rule  and 
practice  not  to  consider  the  protest  of  an  inland  bill  as  neces- 
sary or  material.®  Nor  is  a protest  of  an  inland  bill  generally 
deemed  necessary  in  this  country,  though  the  practice  is  to 
have  bills  drawn  in  one  state  on  persons  in  another,  protested 
by  a notarj',  and  the  act  of  the  state  of  Kentucky  of  1798, 
ch.  57.  seems  to  require  it.‘  After  the  protest  for  non-ac- 
ceptance, immediate  notice  must  be  given  to  the  drawer  and 
endorser,  in  order  to  fix  them,  and  the  omission  would  not  be 
cured  by  the  bill  being  presented  for  payment,  and  subsequent 
notice  of  the  non-payment,  as  well  as  non-acceptance.'  The 
drawer  or  endorser  juay  be  sued  forthwith  iqx)n  the  protest 
for  non-acceptance,  without  wailing  until  the  bill  is  also  pre- 


a Baylcy  on  DilU,  1C7.  edit.  Boston,  182G.  Wendle  v.  Andrews,  2 
Jiartiw.  if  Aid.  68C. 

6 Townsley  v.  Sumrall,  2 Petert'  V.  S.  liep.  170.  Miller  v.  Hack- 
ley,  5 John).  Hep.  375.  In  this  last  case  it  was  said,  that  a bill  drawn 
in  New-York,  on  Charleston,  or  any  other  place  within  the  United 
States,  was  an  inland  bill.  Dut  in  South  Carolina  and  in  Pennsylvania, 
a bill  drawn  in  one  state,  u)>on  a person  residing  in  another,  is  considered 
in  the  light  of  a foreign  hill,  requiring  a protest.  (Duncan  v.  Course,  1 
S.  C.  Com.  Hep.  100.  Lonsdale  v.  Urown,  4 Wath.  Cir.  Hep.  148.) 
The  opinion  in  New-York  was  not  given  on  the  point  on  which  the  de- 
cision rested  ; and  it  was  rather  the  opinion  of  Mr.  Justice  Van  Ness, 
than  that  of  the  court;  but  he  is  supported  by  Dr.  Tucker, (see  Tucker't 
BlackiUme,  vol.  ii.  4G7.  note  22.)  and  also  by  JUaritu  on  BilU,  p.  2. 
who  bolds  that  bills  between  England  and  Scotland  were  inland  bills. 
The  decision  in  South  Carolina  was  a solemn  adjudication,  after  argu- 
ment, on  the  very  question  ; and  the  weight  of  American  authority  is, 
therefore,  on  that  side.  In  Buckner  v.  Finley  A Van  Lear,  2 Petert' 
U.  S.  Hep.  58G.  it  was  decided,  that  bills  of  exchange  drawn  in  one 
state,  on  persons  living  in  another,  were  to  be  treated  as  foreign  bills  ; 
and  this  decision,  I apprehend,  puls  the  point  at  rest. 

c Roscow  V.  Hardy,  3 Campb.  Hep.  453.  United  States  v.  Barker, 
4 Walk,  Cir.  Hep.  dli4. 
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eented  for  payment,  and  refused."  The  Englisli  law,  requi- 
ring protest,  and  notice  of  non-acceptance  of  foreign  bills,  has 
been  adopted  and  followed  as  the  true  rule  of  mercantile  law 
in  the  states  of  Massachusetts,  Connecticut,  New-York,  Ma- 
ryland and  South  Carolina.*  But  the  Supreme  Court  of 
the  United  States,  in  Brown  v.  Barry, ‘ and  in  Clarke  v. 
Russel,*  held,  that,  in  an  action  on  a protest  for  non-pay- 
ment on  a foreign  bill,  protest  foi  non-acceptance,  or  a notice 
of  the  non-acceptance,  need  not  be  shown,  inasmuch  as  they 
were  not  required  by  the  custom  of  merchants  in  this  coun- 
try, and  those  decisions  have  been  followed  in  Pennsylvania." 
It  becomes,  therefore,  a little  difllcuU  to  know  what  is  the  true 
rule  of  the  law  merchant  in  the  United  States,  on  this  point, 
after  such  contradictory  decisions.  The  Scotch  law  is  the 
same  as  the  English,'^  and  it  appears  to  me,  that  the  English 
rule  is  the  better  doctrine,  and  the  most  consistent  with  com- 
mercial policy. 

If  the  bill  has  been  accepted,  demand  of  payment  must  be 
made  when  the  bill  falls  due  ; and  it  must  be  made  by  the 
bolder  or  his  agent  upon  the  acceptor,  at  tlie  place  ap[X)inted 
for  payment,  or  at  his  house  or  residence,  or  upon  him  person- 
ally if  no  particular  place  be  apjxjinted,  and  it  cannot  be  made 
by  letter  through  the  post  office.^  But  there  is  a great  deal 


a Milford  v.  Mayor,  Doug.  Rep.  55.  Ballingalls  v.  Gloslcr,  3 East's 
Rep.  481.  Wallaccv.  Agry,  4 .^tason,  33G. 

6 Watson  v.  Loring,  3 Mass.  Rrp.  557.  Sicrry  v.  Robinson,  1 Day's 
Rep.D.  Mason  V.  Kranklio,  3 JoAnr. 202.  Weldon  v.  Buck,  4 
ibid.  144.  Winlhrop  v.  Pepoon,  1 Day's  Rcp.  408.  Philips  v.M-Cur- 
dy , I Harr,  if  Johns.  107. 
t 3 Dallas'  Rep.  365. 
d Cited  in  6 Serg.  S,-  Jtawle,  358. 
e Read  r.  Adams,  6 Serg.  If  Rausle,  356, 
y 1 Belt's  Comm.  400. 

g Saunderson  v.  Judge,  2 II.  Blacks.  Rep.  509.  Slcdman  y.  Gooch, 
1 Esp.  JY.  P.  Rep.  3.  Berkshire  Bank  y.  Jones,  0 Mass.  Rep.  524. 
State  Bank  y.  Hard,  12  Mass.  Rep.  172.  Mason  v.  Franklin,  3 Johns. 
Rep.  202.  Whittier  T.  Graffain,  3 GVem/en/",  82. 
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of  perplexity  and  confusion  in  the  cases  on  tliis  subject,  ari- 
sing from  refined  distinctions  and  discordant  opinions  ; and  it 
becomes  very  difficult  to  know  what  is  precisely  the  law  of 
the  land,  as  to  the  sufficiency  of  the  demand  upon  tlic  maker 
of  the  note,  or  the  acceptor  of  the  bill.  If  there  l>e  no  par- 
ticular and  certain  place  identified  and  appointed,  other  than 
a city  at  large,  and  the  party  has  no  residence  there,  the  bill 
may  be  protested  in  the  city  on  the  day  without  inquiry-,  for 
that  would  be  an  idle  attempt."  The  general  principle  is, 
that  due  diligence  must  be  used  to  find  out  the  party,  and 
make  the  demand  ; and  the  in([uiry  will  always  be,  whether, 
under  the  circumstances  of  the  case,  due  diligence  has  been 
used.  The  agent  of  the  holder,  in  one  case,  used  the  utmost 
diligence,  for  several  weeks,  to  find  the  residence  of  the  en- 
dorser, in  order  to  give  him  notice  of  the  dishonour  of  the  bill, 
and  then  took  a day  to  consult  his  principal  before  he  gave 
the  notice,  and  it  was  held  sufficient.*  If  the  party  has  ab- 
sconded, that  will,  ns  a general  rule,  excuse  tlie  demand.'  If 
he  has  changed  his  residence  to  some  other  place,  within  the 
same  state  or  jurisdiction,  the  holder  must  make  endeavours 
to  find  it,  and  make  the  demand  there  ; though  if  he  has  re- 
moved out  of  the  state,  subsequent  to  the  making  of  the  note 
or  accepting  the  bill,  it  is  sufficient  to  present  the  same  at  his 
former  place  of  residence.'*  If  there  lie  no  other  evidence  of 
the  maker's  residence  than  the  date  of  the  paper,  the  holder 
must  make  inquiry  at  the  place  of  date;  and  the  presump- 
tion is,  that  the  maker  resides  where  the  note  is  dated,  and 
that  he  contemplated  [layment  at  that  place.'  But  it  is  pre- 


a Boot  V.  Franklin,  2Johnt.  Hep,  207, 
h Firth  v.  Thrush,  8 Barnv:.^  Cress.  387. 
c 4 Mass.  Brp.  45.  4 Serg.  Raxcle^  480. 

d Anderson  v.  Drake,  Johns.  Bcp.  114.  M‘Gruder  Bank  of 
Washington,  9 Wheat,  tiep.  Dayley  on  Bills^  Boston,  126. 

Gillespie  v.  Hannahan,  4 M'Cordy  503. 

c Stewart  v.  Eden,  2 Caines'  Hep.  127.  Duncan  v.  McCullough,  4 
Serg.  Sg  i?aio/c,  480. 
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BUinplion  only ; and  if  the  maker  resides  elsewhere  within 
the  state  when  the  note  falls  diiej  and  that  be  known  to  the 
holder,  demand  must  he  made  at  the  maker’s  place  of  resi- 
dence.* 

The  rule  in  the  English  law  is,  that  if  a promissory  note 
be  made  payable  at  a particular  place,  the  demand  must  be 
made  at  the  place,  because  the  place  is  made  part  and  |«irccl 
of  the  contract.*  If,  however,  the  place  ajipointed  be  desert- 
ed or  shut  up,  it  amounts  to  a refusal  to  pay,  and  a demand 
would  be  inaudible  and  useless  ;*  or  if  the  demand  be  made 
upon  the  maker  elsewhere,  and  no  objection  be  made  at  the 
time,  it  will  be  deemed  a waiver  of  any  future  demand.'* 

In  New-York  it  lias  been  decided,”  that  though  a bill  or 
note  be  made  payable  at  a [larticular  place,  it  is  not  requisite 
for  the  holder  to  aver  or  prove  a demand  of  payment  at  the 
place.  This  would  appear  to  be  contrary  to  the  rale  as  now 
understood  and  established  in  the  English  law  ; and  it  would 
seem  to  be  contrary  to  the  opinion  of  the  Court  of  Errors  of 
New-York,  in  the  case  of  Woodworth  v.  The  Bank  of 
America/  where  the  rule  of  the  English  law  was  recog- 
nised, that  if  the  place  of  payment  be  designated  in  the  note, 
demand  must  lie  made  there.  Dut  if  the  person,  at  whoso 


tt  Anderson  v.  Drake,  14  Johns.  Rep.  1 11. 

b Saunderson  v.  Judge,  2 H.  Bltuks.  Rep.  i09.  Sanderson  r.  Dowes, 
14  East's  Rep.  500.  Dickinson  v.  Dowes,  16  East's  Reji.  110,  Butter- 
wortli  V.  Lc  Uespenser,  3 JIaule  i Sclir.  liO. 
c IIowc  T.  Bowes,  16  East's  Rep.  1 12. 
d Herring  v.  Sanger,  3 Johns.  Cas.  7l. 

e Wolcott  V.  Van  Santvoord,  \1  Johns.  Rep.^AS.  Caldwell  V.  Cas- 
sidy, !i  Cowen's Rep.  271.  llaxtun  v.  Bishop,  3 irendcll,  I.  The  same 
doctrine  is  held  in  C'arlcy  r.  Vance,  17  JIass.  369.  Weed  v.  Van  Hoc- 
ten,  4 Halsted,  169.  Coon  v.  Gano,  I Ohio  Rep.  AS3,  and  Irvine  v. 
Withers,  1 Stewart's  .Ala.  Rep.  234.  But  in  Louisiana,  after  a full  dis. 
cussion,  the  English  rule  has  been  adopted  as  most  convenient  and  most 
agreeable  to  l..c  contract.  Mellon  v.  Crngbau,  15  Martin,  423. 

/ 19  Johns.  Rep.  391. 
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plucc  or  Louse  the  note  or  bill  is  made  payable,  be  the  holder 
of  the  pniTcr,  in  tliat  case  it  has  been  hekl  by  the  Supreme 
Court  of  the  United  States,”  to  be  sufficient  for  the  holder  to 
examine  the  accounts,  and  ascertain  that  the  party  who  is  to 
pay  there  has  no  funds  de[X)sitcd.  The  maker  or  acceptor  is 
in  default  by  not  appearing  and  paying,  and  no  formal  de- 
mand is  necessary.  I’he  cases  of  t^aunderson  v.  Judge, 
and  Berkshire  Bunk  v.  Jones, ^ were  deemed  to  be  control- 
ling authorities  on  the  point.  If  the  defendant  was  ready  to 
pay  at  the  time  and  place  designated  in  the  note  for  payment, 
it  is  matter  of  defence,  and  w'ill  go  to  discharge  him  from 
interest  and  costs.'  The  case  of  Caldwell  v.  Cassidy,* 
adopted  a furtlicr  distinctiou  on  this  already  subtle  and  em- 
barrassing point,  and  held,  that  though,  in  the  case  of  a note 
payable  at  a particular  place,  demand  at  that  place  need 
not  Ire  averred  ; yet  if  the  note  be  made  payable  on  demand 
at  a partiadur  place,  a demand  must  be  made  at  the  place 
before  suit  brought.  With  respect  to  the  addition  of  memo- 
randa to  a bill  or  note,  designating  the  place  of  payment, 
there  have  been  mucli  litigation  and  difficulty  in  the  cases. 
It  is  stated  as  a general  rule,'  that  a memorandum  upon  a 
note,  as  to  w here  it  should  be  payable,  was  not  a part  of  it  ; 
and  in  Exoh  v.  Russell/  such  a memorandum  at  the  bot- 
tom of  the  note  was  held  to  be  no  part  of  it.  On  the  other 
hand,  in  Cowie  v.  IIalsall,r  after  a bill  had  been  accepted 
generally,  the  drawer,  without  the  consent  of  the  acceptor, 
added  a place  of  payment,  and  it  was  held,  that  the  addition 


a Cnited  Stales  Bank  v.  Smith,  II  iVhtal.  Rep.  171.  Bank  of  U. 

S.  V.  Carneal,  2 Peteri'  V.  S.  Rep.  543. 
b 2 If.  Rlacht.  Rep.  b09.  G Jtlais.  Rep.  521.  Rahm  v.^  Philadelphia 

Bank,  1 Rnrcle,  335.  S.  P. 

e Haxlun  v.  Bishop,  3 Wendell,  1. 
rf  8 Coieen,  271 . 
e Dailey  on  Billt,  25. 

/ 4 Jitaule  Selw.  505. 
g 4 Dam.  A-.  Aid.  197. 
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was  a material  variation,  and  discliargcd  the  acceptor.  In  the 
case  of  The  Bank  of  America  Woodworth,"  a note  was 
endorsed  for  the  accommodation  of  the  maker,  and  returned 
to  him  to  be  negotiated.  It  had  no  place  of  payment,  and 
before  the  maker  had  parted  with  it,  he  added  in  the  margin 
a place  of  payment,  and  negotiated  it,  and  the  bona  fide 
holder  made  the  demand  there.  The  Supreme  Court  held, 
that  tlie  memorandum  was  no  part  of  tlie  contract,  but  mere- 
ly an  intimation  to  the  holder  where  to  look  for  the  maker 
and  his  funds.  But  the  Court  of  Errors  decided  otherwise, 
and  overturned  this  very  reasonable,  and  established  the  very 
rigorous  doctrine,  that  the  memorandum  was,  in  tliat  case,  a 
material  alteration  of  the  contract,  which  discharged  the  en- 
dorser. The  Supreme  Court  of  New-York  have  since  deci- 
ded* that  where  the  endorser  commits  a negotiable  note  to  the 
- maker,  wdlh  a blank  for  the  date,  or  sura,  or  time  of  payment, 
there  is  an  implied  agency  given  by  the  endorser  to  the  ma- 
ker to  fill  up  the  blanks.  The  principle  of  tlie  decisions  in 
Massachusetts  is,  that  if  the  endorsement  be  made  at  the  time 
of  making  the  note,  the  endorser  is  to  be  treated  as  an  origi- 
nal promisor,  because  he  is  supposed  to  participate  in  the 
consideration.” 

If  a bill  of  exchange,  though  drawn  generally,  be  accepted, 
payable  at  a particular  place,  it  is  a special  or  qualified  accept- 
ance, which  the  holder  is  not  bound  to  lake  ; but  if  he  does 
lake  it,  the  demand  must  be  made  at  the  place  apixiinted, 
and  not  elsewhere.  This  is  the  plain  sense  of  the  contract, 
and  the  words  accepted  payable  at  a given  place,  are 
equivalent  to  an  exclusion  of  a demand  elsewhere."' 


a 18  Johns.  Rep.  315.  S.  C.  19  Johns.  Rep.  390. 

6 Mitchell  V.  Culver,  7 Cowen’s  Rep.  336.  Mechanic*'  and  Far. 
men’  Dank  v.  Schuyler,  ibid.  337,  note. 

c Parker,  Ch.  J.,  in  Tenney  v.  Prince,  4 Piclcering,  383. 
d This  point  has  been  the  subject  of  great  litigation  and  discussion  in 
the  English  courts,  and  judges  of  high  professional  character,  and  of 
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Three  dnys  of  grace  apply  equally,  according  to  the  cus- 
tom of  merchanUi,  to  foreign  and  inland  hills  and  promissory 
notes,  and  as  between  tlie  endorser  and  endorsee  of  a nego- 


great  professional  learning,  have  cnlcrlaincd  dircctlj  opposite  opinions 
on  the  question.  In  Ambrote  v.  Hopicood,  2 Tmini.  Jtep.  Cl , tbe  C.  6. 
|jcld,tliat  the  bill  must  be  presented  at  tlie  place  specified  in  tbe  accept- 
ance, and  not  elsewhere.  This  was  in  1809.  la  Callaghan  v,  Aylell, 
3 Taunt.  Rep.  397,  in  1811,  the  same  court  followed  the  same  doctrine, 
and,  after  more  discussion,  declared  that  where  the  bill  was  accepted 
payable  at  a particular  place,  it  was  a qualified  acceptance,  and  tbe  pre- 
sentment must  be  averred  and  proved  to  have  been  made  there.  There 
■nay  in  the  act  of  acceptance  be  a qualification  of  the  place,  as  well  as 
of  the  lime,  of  acceptance.  In  Fenton  v.  Goundry,  13  Eat  ft  Rep.  459, 
in  181 1,  the  same  question  arose  in  the  K.  D.,  and  was  decided  difier- 
cntly ; and  it  was  held,  that  though  the  bill  was  accepted  payable  at  a 
)ilace  certain,  it  was  still  to  be  taken  to  be  payable  generally  and  nni- 
versally,  and  wherever  demanded.  Afterwards,  in  Gammon  v.  Schmolt, 
& Taunt.  Rep.  344,  the  Court  of  C.  li.,  notwithstanding  the  decision  of 
the  Iv.  B.,  adhered  with  determined  purpose  to  their  former  doctrine  ; 
and  in  Bowes  v.  //owe,  on  error  from  the  K.  B.,  into  the  Exchequer 
Chamber,  5 Taunt.  Rep.  30,  tbe  doctrine  of  the  C.  B.  was  established. 
It  being  of  great  importance  to  the  mercantile  world  that  the  law  on 
this  subject  should  be  fixed  and  known, the  same  point  was  bronghtinto 
icview  before  the  House  of  Lords,  in  1020,  in  the  case  of  Renee  r. 
Young,  2 Bro.  if  Ring.  Rep.  165,  and  the  opinions  of  the  twelve  judges 
were  taken  for  the  information  of  the  Lords.  The  point  was  elabo- 
rately discussed  in  the  separate  opinions  of  the  judges,  which  displayed 
all  the  learning  and  acuteness  of  investigation  of  which  such  a narrow 
and  dry  question  was  susceptible.  A majority  of  the  judges  were  in 
favour  of  the  opinion  of  the  K.  B.,  and  they  held,  that  such  a special  ac- 
ceptance need  not  lie  averred  and  proved  in  the  first  instance,  and  that 
the  non-presentment  at  the  place  was  matter  of  defence,  and  to  be 
taken  advantage  of  in  pleading.  But  Lord  Eldon  and  ioord  Redesdale, 
and  four  out  of  the  twelve  common  law  judges,  were  of  opinion,  that 
fuel)  a qualified  acceptance  must  be  averred, and  presentment  according 
to  it  proved,  and  that  opinion  prevailed.  The  House  of  I.ords  reversed 
the  judgment  of  the  K.  B.,  and  overthrew  their  doctrine,  and  esta- 
blished the  rule,  that  if  a bill  of  exchange  be  accepted,  payable  at  a par- 
ticular place,  it  was  necessary  to  aver  and  prove  presentment  of  the 
bill  at  that  place,  and  the  parly  so  accepting  is  not  liable  to  pay  on  a de. 
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liable  note  and  llic  acceptor  or  maker  lias  within  a reason- 
able time  of  the  end  of  bn.siness,  or  bank  hours,  of  the  third 
■day  of  grace,  (being  the  third  day  after  the  paper  fulls  due,) 


mand  made  cUcwlicrr.  Lord  KIdon's  opinion  in  tlie  House  of  Lords 
was  distinguished  for  being  clear,  nervous,  pertincul,  logical,  and  con- 
clusive i and  he  very  well  observed,  Ihal  he  could  not  understand  the 
good  sense  of  the  distinction  of  the  K.  It.,  that  if  a promissory  note  be 
payable  at  a particular  place,  the  demand  must  be  made  tlierc,  becanso 
the  place,  being  in  the  note,  is  a part  of  tbc  contract  ; but  if  a bill 
be  accepted,  payable  at  a particular  place,  it  is  not  a part  of  the  accept- 
ance, and  (be  presentment  need  not  be  made  Iberc.  Soon  after  this 
decisidn  was  made,  the  statute  of  1 and  2 Oeo.  IV'.  ch.  77,  was  passed, 
declaring  that  an  acceptance,  payable  at  a particular  place,  had  thccfrcct 
of  a general  acceptance,  and  the  holder  was  not  bound  to  present  (he 
bill  at  any  particular  place,  and  the  acceptor  might  be  called  on  else- 
where, as  well  as  at  the  place  indicated.  So  far  the  rule  was  thrown 
back  by  statute  into  tlie  situation  in  whicli  it  was  placed  by  the  K.  B. ; 
but  the  statute  further  provided,  that  if  the  bill  was  accepted  payable  at 
a specified  place  only,  and  not  eiiocherc,  it  was  then  to  be  considered  a 
qualified  acceptance,  and  demand  must  be  made  at  the  specified  place. 
The  Supreme  Court  of  the  Coiled  States,  in  U.  S.  Hank  v.  Smith,  II 
Jf'hfal.  /tip.  1 71,  were  inclined  to  think  that,  ns  against  the  acceptor  of 
a bill  or  maker  of  a note,  no  averment  or  proof  of  demand  of  payment 
at  tbc  place  designated  in  tlie  instrument  was  necessary.  They  with- 
held a decided  opinion  on  the  point.  But  as  against  the  endorser,  such 
demand  and  proof  were  held  to  be  indispensable.  In  Faylc  v.  Bird,  2 
Oirr.  Sf  Payne,  303,  it  was  held,  llial  on  a bill  drawn  payable  in  /,on- 
Jun,  presentment  must  be  made  at  some  place  there,  but  it  is  stated  in 
Selby  V.  Eden,  1 1 Moore,  that  presentment  need  not  be  averred  in  Iho 
declaration.  In  Indiana,  they  follow  the  rule  that  if  a promissory  note 
be  payable  at  a particular  place,  a demand  of  payment  at  that  place 
most  be  averred  and  proved,  1 lUackford'i  Hep.  328.  As  evidence  of  the 
endless  refinements  and  distinctions  on  this  subject,  wc  may  refer  to  (ho 
case  of  Hitchcll  v.  Barin",  (4  Carr,  i:  Payne,  35.)  where  it  was  held, 
that  if  a bill,  payable  in  London,  be  accepted  for  honour,  to  be  paid  if 
protested  and  refused  n hen  due,  it  must  be  protested  at  Liverpool  where 
the  drawee  resided. 

a Brown  v.  Ilarradcn,  d Term  Hy.  H8.  Bussard  v.  Levering,  0 
Wheal.  Hep.  lOJ.  Lindcnlrcrger  v.  Beall,  ihid.  lOl.  Crenshaw  v. 
M'Kicrnan,  I .Minor  t Alabama  Hep-  295.  The  period  of  grace  varies 
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to  pay.  It  has  been  Baid,"  that  the  acceptor  was  bound  to 
pay  the  bill  on  demand,  on  any  part  of  the  ihiid  day  of  grace, 
provided  the  demand  be  made  within  reasonable  hours.  Lord 
Kenyon  thought  otherwise.  The  riuestion  will  be  governed, 
in  a degree,  by  the  custom  of  the  place  ; and  if,  in  a commer- 
cial city,  payments  are  made  at  the  bank?,  they  must  be 
made  within  bank  hours.  The  maker  or  acceptor  is  entitled 
to  the  uttermost  convenient  time  allowed  b)’’  the  custom  of 
business  of  that  kind,  in  the  place  where  the  bill  is  presented, 
and  he  is  not  entitled  to  any  further  time.*  If  the  third  day 
of  grace  falls  on  Sunday,  or  a great  holydny,  as  the  fourth  of 
July,  or  a day  of  public  rest,  the  demand  must  be  made  on 
the  day  preceding.'  The  three  days  of  grace  apply  equally 
to  bills  payable  at  sight  ;■*  but  a bill  or  note  payable  on  de- 


in dificrent  countries.  In  France,  by  thc.ordioancc  of  IC73,  tit.  5,  art. 
4,  it  was  ten  days;  but  by  the  new  code,  art.  135.  all  days  of  grace  are 
abolished.  In  Massachusetts  a promissory  note  was  held  not  entitled  to 
grace,  unless  it  be  an  express  part  of  the  contract.  Jones  v.  Fales,  4 
Mast.  Hep.  245.  Dut  in  1 82 1,  by  statute,  the  days  of  grace  were  giveti 
to  promissory  notes.  In  IJroddie  v.  Searcy,  Peck's  Tenn.  Hep.  183, 
the  law  merchant  and  the  three  days  of  grace  were  considered  applica- 
ble to  negotiable  promissory  notes,  and  applied  with  as  much  accuracy 
and  strictness  as  in  the  most  commercial  states. 

a Duller,  J.,  4 Term  Rep.  174.  The  opinion  of  Duller,  J.,  Las  been 
adopted  in  Greeley  v.  Thurston,  4 Grecnleaf,  47D. 

b It  was  held  in  Osborn  v.  Mancurc,  3 Wendell,  170,  that  the  maker 
had  the  whole  of  the  third  day  of  grace  to  make  payment,  if  be  thinks 
proper  to  seek  the  holder.  If  a presentment  of  a bill  for  payment  be 
to  a private  individual,  and  not  to  a bank  or  banker,  it  is  sulBcient  to 
make  the  demand  in  the  evening  of  the  day  of  pay  ment.  Triggs  v, 
Newnham,  10  Moore,  249. 

c Tasscll  V.  Lewis,  1 Lord  Raym.  743.  Jackson  v.  Richards,  2 
Caines'  Rep.  343.  Lewis  v.  Durr,  2 Caines'  Cat.  in  Error,  195.  Dus. 
sard  V.  Levering,  G If 'heal.  Rep.  102. 

d Colmanr.  Sayer,  1 Gurnard's  K.  G.  303.  Dayley  on  Gilts,  151. 
In  France,  while  days  of  grace  were  allowed  under  the  ordinance  of 
1573,  Pothicr  agreed  with  M.  Joussc,  in  his  commentary,  that  a bill 
payable  at  sight  had  no  days  of  grace;  and  be  justly  observed,  that  it 
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mand,  or  where  no  time  of  payment  is  expressed,  is  payable 
immediately  on  presentment,  and  is  not  entitled  to  the  days 
of  grace.*  A bill  payable  at  so  many  days  sight,  means  so 
many  days  after  legal  sight,  or  acceptance  and  when  the 
time  is  to  Ire  com|)uted  by  days,  as  so  many  days  after  sight, 
the  day  of  the  date  of  the  instrument  is,  by  the  modern  prac- 
tice, excluded.' 

It  is  equally  unseasonable,  to  demand  payment  before  the 
expiration  of  the  third  day  of  grace,  as  after  the  day.  The 
demand  must  be  made  on  the  third  day  of  grace,  or  on  the 
second,  if  the  third  day'  be  a day  of  public  rest ; and  in  default 
of  such  demand,  the  drawer  of  the  bill,  and  the  endorser  of 
the  note,  arc  discliarged.''  If,  however,  a note  be  made  for 
r>egotiation  at  a bank,  whose  custom  is  to  demand  payment, 
and  to  give  notice,  on  the  fourth  day,  that  custom  forms  a 
part  of  the  law  of  the  contract,  and  the  parties  are  presumed 
to  agree  to  be  governed,  in  that  case,  by  the  usage.”  The 


would  be  unreasonable  and  inconvenient  fora  person  »vbo  takes  a draft, 
for  bis  accommodation,  on  bis  journey,  payable  at  sight,  to  be  obliged  to 
wait  tho  days  of  grace  for  bis  money.  Trailc  du  Con.  de  Change, 
art.  172. 

a Gammer  v.  Harrison,  2 M Cord'i  Rep.  24G.  Bayley  on  Dilli,  141. 
Sommcrvilic  V.  tVilliams,  1 SteiearVt  Jllab.  Rep.  4C4. 

b Mitcbell  V.  De  Grand,  1 Mason's  Rep.  176.  If  a bill  payable  at 
BO  many,  say  sixty  days  sight,  be  accepted,  payable  vpon  a given  day, 
say  .November  3d,  in  which  the  three  days  of  grace  were,  in  fact,  inclu- 
ded, tboogh  the  day  of  acceptance  did  not  appear  on  the  bill,  the  demand 
is  to  be  made  on  the  day  specibed  in  the  acceptance.  The  acceptor  is 
bound  to  that  day,  and  it  being  in  point  of  fact  the  true  day,  the  drawer 
and  endorsers  would  also  be  bound,  on  protest  and  due  notice  of  de- 
fault of  payment  on  that  day.  (Kenner  and  others  v.  their  Creditors, 
20  Marlin's  I^MUis.  Rep.  36.  1 Miller's  Louis.  Rep.  280.  S.  C. 

c Baylty  on  Bills,  1 55. 

d Coleman  v.  Sayer,  Sir.  Rep.  829.  Wifien  v.  Roberts,  1 Esp.  .V. 
P.  Rep.  261.  i.eavitt  v.  Simes,  3 A".  H.  Rep.  14. 

e Renner  v.  Bank  of  Columbia,  9 IVheal.  Rep.  581.  Mills  t.  The 
Bank  of  the  Uuited  States,  II  ibid.  431.  Bank  of  Washington  w. 
Triplett,  1 Peters'  U.  S.  Rep.  25.  The  Bank  of  Columbia  v.  Fitz- 
hugh,  I Harris  G»/f,  239. 
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Bailie  rule  applicH,  when  a bank,  by  usage,  treats  a particular 
day  as  a bolycluy,  ihougli  not  legally  known  as  sucif,  and 
make  demands,  and  give  notice,  on  the  day  ]>rcceding  ; the 
parlies  to  a note  discountcrl  there,  and  conusant  of  the  usage, 
are  bound  l»y  it.“  Though  a bill,  jiayablo  at  a given  time, 
has  never  been  presented  to  the  drawee  for  acceptance,  the 
demand  upon  the  drawee  for  payment  is  to  lie  made  on  the 
third  day  of  grace ; for,  by  the  usage  of  the  commercial  world, 
which  now  enters  into  every  bill  and  note  of  a mercantile 
character,  except  where  it  is  ixisitively  excluded,  a bill  does 
not  become  ilue  on  the  day  mentioued  on  its  face,  but  oii  the 
last  day  of  grace.* 

(7.)  Of  the  steps  rc(piisitc  to  fix  the  drawer  and  endor- 
sers. 

There  is  no  part  of  the  learning  relating  to  negotiable  pa- 
per, tliat  has  been  more  critically  discussed,  or  in  wliich  the 
rules  are  laid  down  with  more  precision,  than  that  whicli  con- 
cerns the  acts  reriuisite  to  fix  the  resjionsibility  of  the  drawer 
and  endorsers,  and  the  acts  and  omissions  which  will  operate 
to  discharge  them.  True  [xilicy  consists  in  establishing  some 
broad  plain  rules,  easy  to  be  understooil,  and  steady  in  their 
obligation. 

The  holder  must  not  only  show  a demand,  or  due  diligence 
to  get  the  money  of  the  drawee  of  the  bill  or  check,  and  of 
the  maker  of  the  note,  but  he  must  give  reasonable  notice  of 
their  default  to  the  drawer  and  endorsers,  to  entitle  himself  to 
a suit  against  them.'  The  object  of  the  notice  is  to  afford  an 


a City  Bank  v.  Cutter,  3 Pick.  Rep.  411. 
b Bank  of  Washington  v.  Triplett,  1 Pelcrt’  U.  S.  Rep.  25. 
c llejiyn  V.  Adamson,  2 Uurr.  Rep.  6C9.  Kusbton  r.  Aspinwall, 
Doug.  Rep.  G79.  Williams  v.  The  Bank  of  U.  S.,  2 Peters'  U.  S. 
Rep.  96.  Tlic  demand  and  notice  to  the  endorser  are  equally  requisite, 
though  bo  endorse  tbc  note  after  it  is  due.  btockman  v.  Riley,  2 
M-Cortl's  Rep.  3911.  Poole  v.  Tollcson,  1 ibid.  199. 
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op|x)rtuDily  to  the  drawer  and  endorsers,  to  obtain  security 
from  those  persons  to  whom  they  are  entitled  to  resort  for 
indemnity.  Notice  to  one  of  several  partners,  or  to  one  of 
several  joint  drawers  or  endorsers,  is  notice  to  them  all.*  What 
is  reasonable  notice  to'  the  drawer  or  endorser,  is  sometimes 
said  to  be  a question  of  law,  and  at  other  times  to  be  a ques- 
tion of  fact.  The  question  of  reasonable  notice  is  usually 
compounded  of  law  and  fact,  and  proper  for  the  decision  of  a 
jury,  under  the  advice  and  direction  of  the  court ; and  the 
mixed  question  requires  the  application  of  the  powers  of  the 
court  and  jury.^  The  elder  cases  did  not  define  what 
amounted  to  due  diligence  in  giving  notice  of  the  dishonour 
of  a bill,  with  that  exactness  and  certainly  which  practical 
men,  and  the  business  of  life,  required.  According  to  the 
modem  doctrine,  the  notice  must  be  given  by  the  first  direct 
and  regular  conveyance.*  This  means,  the  first  convenient 


a Forthouie  v.  Parker,  1 Campb.  Rep.  82. 

b Tiodal  V.  Brown,  I 7'erm  Rep.  167.  Darbiihire  r.  Parker,  6 
Bael’e  Rep.  3.  Hilton  v.  Bheplierd,  6 Eait'i  Rep.  14,  in  noHt.  Bate- 
man T.  Joseph,  12  Eaet'e  Rep.  433.  Cbea.  Ini.  Co.  r.  Stark,  6 Cranch'e 
Rep.  273.  Mar.  Ins.  Co.  r.  Ruden,  iiul.  338.  Taylor  v.  Brigden,  8 
Johnt.  Rep.  173.  In  Brahan  t.  Ragland,  1 Minor’ i AUibama  Rep.  85, 
what  is  reasonable  notice  to  an  endorser  was  held  to  be  a question  of 
fact  for  a jnry.  In  Aymar  r.  Beers,  7 Cotoen'i  Rep.  705,  and  the 
Bank  of  Columbia  t.  Lawrence,  1 PeUr'e  Rep.  578,  it  was  held,  that 
tbe  reasonableness  of  notice,  or  demand,  or  due  diligence,  when  tbe 
facts  were  settled,  was  a question  of  law  for  the  court,  and  not  a ques- 
tion of  fact  for  a jury.  But  the  question  is  so  mixed  up  with  circum- 
stances, and  is  so  compounded  of  the  ingredients  of  law  and  fact,  that 
it  will  be  found,  in  practice,  very  difficult  to  retain  on  tbe  bench  the 
exclusive  jurisdiction  of  the  question. 

e Until  an  act  of  the  assembly  since  1823,  in  Louisiana,  tbe  post-of- 
fice was  not,  in  that  slate,  a proper  place  of  deposit  for  notice  to  endor- 
sers, 19  Marlin,  49T . It  is  not  now,  in  those  post-towns  where  tbe  en- 
dorser lives  within  three  miles  of  the  post-office,  and  there  is  no  penny- 
poat  establishment.  Louisiana  State  Bank  v.  Rowell,  18  ibid.  506. 
Clay  V.  Oakley,  17  ibid.  137. 

VoL.  III.  14 
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and  practicable  mail  that  goes  on  the  day  next  to  the  third 
day  of  grace  ; so  that  if  the  third  day  of  grace  be  on  Thurs- 
day, and  the  drawer  or  endorser  reside  out  of  town,  the  notice 
may,  indeed,  be  sent  on  Thursday,  but  must  be  sent  by  the 
mail  that  goes  on  Friday  ; and  if  the  parties  live  in  the  some 
town,  the  rule  is  the  same,  and  the  notice  must  be  sent  by  the 
penny-post,  or  other  carrier,  on  Friday.*  The  law  does  not 
require  excessive  diligence,  or  that  the  holder  should  watch 
the  post-office  constantly,  for  the  purpose  of  receiving  and 
transmitting  notices.  Reasonable  diligence  and  attention  is 
all  that  the  law  exacts  and  it  is  settled,  that  each  party  into 
whose  hands  a dishonoured  bill  may  pass,  shall  be  allowed 
one  entire  day  for  the  purpose  of  giving  notice.  If  the  de- 
mand be  made  on  Saturday,  it  is  sufficient  to  give  notice  to 
the  drawer  or  endorser  on  Monday  and  putting  the  notice 
by  letter  into  the  post-office  is  sufficient,  though  the  letter 


a That  notice  may  be  gireo  on  the  aame  day  that  the  paper  is 
payable  and  is  duly  disboooured,  aod  that  it  must,  if  possible,  be  given  on 
the  next  day,  or  put  in  the  post-office  for  that  purpose,  see  Shed  v.  Brett, 
1 Pick.  Rep.  401.  Osborn  r.  Moncure,  3 Wendell,  170.  1 Minor's 
Alabama  Rep.  295.  Talbot  v.  Clarke,  8 Pinck.  54.  Bixley  r.  Frank- 
lin Ins.  Co.  ibid.  86.  United  States  v.  Barker,  4 Wash.  Cir.  Rep.  464. 
Townsley  t.  Springer,  1 Miller's  Louis.  Rep.  122.  515. 

i In  North  Carolina  the  rule  respecting  notice  is  made  to  vary  with 
the  pnrsnits  of  the  parties,  and  the  same  strictness  is  not  required  be- 
tween farmers  in  the  country,  as  between  merchants  in  town.  The 
reasonableness  of  notice,  or  due  diligence,  is  to  be  left  to  the  jury  under 
the  direction  of  the  court.  Brown  r.  Johnson,  1 Devereux,  293. 

c In  Hawkes  r.  Salter,  4 Bingham,  715,  it  was  held,  that  the  bolder 
had,  in  such  a case,  the  whole  of  Monday  to  write  the  notice,  aod  that  a 
letter  by  the  Tuesday  morning  post  was  sufficient.  This  was  a relaxa- 
tion of  the  strictness  required  by  the  former  rule.  So,  in  Firth  v. 
Thrush,  8 N.  ip  Cress.  387,  an  attorney  was  employed  to  give  notice. 
He  was  not  informed  of  the  endorser’s  residence  for  several  weeks  after 
the  bill  was  dishonoured,  though  he  bad  used  due  diligence.  He  then 
took  a day  to  consult  the  holder  before  he  sent  the  notice,  and  it  was 
held  to  be  a valid  notice. 
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should  happen  to  miscarry.  If  the  holder  uses  the  ordinary 
mode  of  conveyance,  he  is  not  required  to  see  that  the  notice 
is  brought  home  to  the  party.  Nor  is  it  necessary  to  send  by 
the  public  mail.  The  notice  may  be  sent  by  a private  con- 
veyance, or  special  messenger,  and  it  would  be  good  notice, 
though  it  should  happen  to  arrive  a little  behind  the  mail. 
Where  the  parties  live  in  the  same  town^  and  within  the  dis- 
trict of  the  letter  carrier,  it  is  sufficient  to  give  notice  by  letter 
through  the  post-office.  If  there  be  no  penny-post  that  goes 
to  the  quarter  where  the  drawer  lives,  the  notice  must  be  per- 
sonal, or  by  a special  messenger  sent  to  the  dwelling-house ; 
and  it  is  necessary,  in  that  case,  that  the  notice  be  personally 
given  to  the  party  to  be  charged,  or  at  his  dwelling-house  or 
place  of  business,  and  the  duty  of  the  holder  does  not  require 
him  to  give  notice  at  any  other  place.  The  notice,  in  all 
cases,  is  good,  if  left  at  the  dwelling-house  of  the  party  in  a 
way  reasonably  calculated  to  bring  the  knowledge  of  it  home 
to  him,  and  if  the  house  be  shut  up  by  a temporary  absence, 
still  the  notice  may  be  left  there.  If  the  parties  live  in  differ- 
ent towns,  the  letter  must  be  forwarded  to  the  post-office 
nearest  to  the  party,  though,  under  certain  circumstances,  a 
more  distant  post-office  may  do  ; but  the  cases  have  not  de- 
fined the  precise  distance  from  a post-office  at  which  the  party 
must  reside,  to  render  the  service  of  notice  tlirough  the  post- 
office  good.‘ 


a Grme,J.,and  Lawrence,  J.,  in  Darbisbire  v.  Parker, 6 Eatt’M  Rep. 
10.  Scott  T.  Lifibrd,  9 EomI’i  Rep.  347.  Smith  r.  Mullet,  2 Campb. 
208.  Hilton  t.  Fairclougb,  ibid.  633.  Williams  v.  Smith,  2 Bamv. 

Aid.  496.  Bancroft  r.  Hall,  I HoU’t  AC.  P.  476.  Bray  r.  Haw- 
den,  5 Maule  4*  Selte.  68.  Jackson  r.  Richards,  2 Caine*'  Rep.  343. 
Stewart  r.  Eden,  ibid.  121.  Corp  v.  M‘Comb,  1 John*.  Co*.  328. 
Ireland  ▼.  Kip,  10  John*.  Rep.  490,  and  11  ibid.  231.  Lenox  t.  Ro- 
berts, 2 Wheat.  Rep.  373.  Bussard  v.  Levering,  6 Wheal.  Rep.  102. 
Liodeoberger  r.  Beall,  ibid.  104.  Shed  v.  Brett,  1 PicHr.  Rep.  401. 
Mead  v.  Engs,  S Coteen’*  Rep.  303.  Whittier  v.  Graflam,  3 Oreen- 
Uaf*  Rep.  82.  The  Bank  of  Columbia  r.  Lawrence,  1 Peter*’  U.  S.  Rep. 
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The  notice  must  specify  that  the  bill  is  dishonoured,  and 
the  design  of  it  is,  that  the  drawer  may  be  enabled  to  secure 
his  claim  against  the  acceptor,  and  the  endorser  against  the 
maker,  and  the  notice  may  come  from  any  person  who  b a 
party  to  the  bill.*  So,  any  agent,  having  possession  of  the 
bill,  may  give  the  notice,  and  it  need  not  state  at  whose  request 
it  was  given,  nor  who  was  the  owner  of  the  bill.  There  b 
no  precise  form  of  the  notice.  It  b sufficient  that  it  state  the 
fact  of  non-payment,  and  it  b not  necessary  to  state  expressly, 
for  it  b justly  implied,  that  the  holder  looks  to  the  endorser.* 
It  b sufficient  for  an  agent  to  g^ve  notice  to  hb  principal  of 
the  dbhonour  of  a bill,  and  it  then  becomes  necessary  for  the 
principal  to  give  the  requbite  notice,  with  due  diligence,  to 
the  parties  to  be  fixed.*  The  party  receiving  notice  b bound 
to  give  notice  likewise  to  those  who  stand  behind  him,  and  to 
whom  he  means  to  resort  for  indemnity  ; and  if  a second  en- 
dorser, on  receiving  notice  of  the  dishonour  of  the  bill,  should 


578,  Williams  v.  The  Bank  of  the  United  States,  2 Peters'  U,  S. 
Kep.  96.  The  Bank  of  the  U.  S.  v.  Carneal,  ibid.  543.  Gallagher  r. 
Roberts,  2 Waih.Cir.  Rep,  191.  Davis  v.  Williams,  Peck’t  7>nn. 
Rep.  191.  The  JV'.  Y.  Rtvietd  SlatuUt,vol.  1, 769, 770,  sect.  12  to  17, 
make  provision  for  presentments  and  notices  on  negotiable  paper,  io 
special  cases,  as  when  part  of  the  city  of  Neir-York  is  the  seat  of  an 
infectious  disease,  and  the  residence  of  parties  becomes  disturbed. 

a Jameson  r.  Svrinton,  2 Campb.  Rep.  373.  Solarte  v.  Palmer,  7 
Bingham,  530. 

b Shed  V.  Brett,  1 Pick.  Rep.  401.  Mills  v.  Bank  of  tbe  United 
States,  11  Wheat.  Rep.  431.  Bank  of  tbe  U.  S.  v.  Carneal,  2 Peitrt’ 
U.  S.  Rep.  543.  In  Cbanoine  v.  Fowler,  3 Wendell,  173,  it  was  held, 
that  tbe  notice  of  non-acceptance  or  non-payment  cannot  be  given  by 
a stranger,  but  it  may  be  by  any  person  who  is  a party  to  the  bill,  or 
who  would,  on  its  return  to  him,  bare  a right  of  action  on  it.  But  the 
cases  of  Shed  v.  Brett,  and  MilU  e.  Bank  of  U.  S.,  lay  down  the  law 
concerning  notice  in  tbe  broad  terms  stated  io  tbe  text. 

c Haynes  v.  Birks,  3 B.  Sf  Puller,  599.  Tuono  v.  Lague,  2 John- 
eon' t Cates,  1.  Colt  v.  Noble,  5 JUati.  Rep.  167.  Firth  v.  Thrush, 
S B.  4-  Crttt.  387. 
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neglect  to  give  the  like  notice,  with  due  diligence,  to  the  first 
endorser,  the  latter  would  not  be  liable  to  him.*  It  is  not  ne- 
cessary, in  the  case  of  notice  of  the  non-acceptance,  or  non- 
payment of  a bill,  that  a copy  of  the  bill  and  protest  should 
accompany  the  notice.  It  is  sufficient  to  give  notice  of  the 
fact.*  If  several  parts,  as  is  usual,  of  a bill  of  exchange,  be 
drawn,  they  all  contain  a condition  to  be  paid  provided  the 
others  remain  unpaid,  and  they  collectively  amount  to  one 
bill,  and  a payment  to  the  holder  of  either  is  good,  and  a pay- 
ment of  one  of  a set  is  payment  of  the  whole.  The  drawer 
or  endorser,  to  be  charged  on  non-acceptance  or  non  payment, 
is  entitled  to  call  for  the  protest,  and  the  identical  bill,  or  num- 
ber of  the  set  protested,  before  he  is  bound  to  pay  ; and  it 
would  be  sufficient  to  produce  it  at  the  trial,  or  account  for  its 
absence.'  His  rights  attach  to  the  bill  that  has  been  dis- 
honoured, and  he  is  entitled  to  call  for  it.  He  may  want  it 
for  his  own  indemnity,  and  without  it  he  might  be  exposed  to 
claims  from  some  bona  fide  holder,  or  person,  who  had  paid 
it,  supra  protest,  for  his  honour. 

There  are  many  cases  in  which  notice  is  not  requisite,  or 
the  want  of  it  waived. 

If  the  drawee  refuses  to  accept,  because  he  has  no  effects  of 
the  drawer  in  hand,  notice  to  the  drawer  is  not  necessary.^ 
This  exception  to  the  general  rule  proceeds  on  the  ground  of 
fraud  in  the  drawer,  or  that  notice  to  him  would  be  useless  ; 


a Morgan  v.  Woodworth,  3 Johni.  Cat.  89.  Pothier,  Traiti  du 
Cm.  de  Change,  Ka.  153.  But  if  the  first  endorser  has,  in  point  of 
fact,  had  due  notice  from  any  snbscquent  holder,  it  is  sufficient.  Staf- 
ford T.  Yales,  18  Johnson,  337.  Stanton  T.  Blossom,  14  Matt  Rep.  116. 
Bayley  on  Bills,  4 edit.  163. 

6 Cromwell  v.  Hynson,  2 Etp.  JV".  P.  Rep.  511.  Charters  T.  Bell, 
4 ibid.  48.  Robins  T.  Gibson,  1 Maute  Sf  Selw.  289.  Lenox  r.  Leve- 
rett,  10  Jdatt.  Rep.  1.  Wallace  v.  Agry,  4 Jdaton,  336. 

c Powell  V.  Roacb,  6 Etp.  JY.  P.  Rep.  76.  Beawes,  420.  424,  sec, 
74.  Kenwortby  t.  Hopkins,  1 Johns.  Cat.  107.  . 
d Bickerdike  r.  Bollman,  1 ’Perm.  Rep.  405, 
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but  the  courts  have  regretted  the  existence  of  the  exception, 
and  they  confine  it  strictly  to  the  case  of  want  of  effects,  and 
where  the  drawee  is  not  indebted  to  the  drawer,  and  to  other 
cases  in  which  the  drawer  had  no  right  to  expect  that  his  bill 
would  be  honoured.  Notice  is  requisite,  if  the  want  of  it 
would  produce  detriment ; as  if,  in  case  notice  had  been  given, 
and  the  bill  taken  up,  the  drawer  would  have  had  his  remedy 
over  against  some  third  person  ; or  if  it  was  drawn  with  a 
bona  fide  expectation  of  assets  in  the  hands  of  the  drawee,  as 
upon  the  faith  of  consignments  not  come  to  hand,  or  upon 
the  ground  of  some  fair  mercantile  agreement.*  The  excep- 
tion applies  only  to  the  drawer,  and  not  to  the  endorser  of  a 
bill  drawn  without  funds  and  it  is  now  settled  in  England, 
in  France,  and  in  this  country,  that  neither  the  insolvency  of 
the  drawer,  or  drawee,  or  acceptor,  or  the  fact  that  the  drawee 
had  absconded,  does  away  the  necessity  of  a demand  of  pay- 
ment, and  notice  to  the  drawer  ; nor  does  knowledge  in  the 
endorser,  when  he  endorsed  the  paper,  of  the  insolvency  of  the 
maker  of  the  note,  or  drawee  of  the  bill,  do  away  the  necessity 
of  notice,  in  order  to  charge  him.‘  It  was  left  undecided  in 


a Roger*  y.  Stepbeos,  2 Term  Rep.  713.  Corney  t.  Da  Costa,  I Etp. 
JV.P.  Rep.  302.  Staples  r.  Oklaes,tii</.  332.  Cleggv.  Cotton,  3 Bot.tf 
Pull.  239.  Broira  y.  MafTey,  15  Eatl't  Rep.  216.  Rucker  y.  Hiller, 
16  £(u<’«  43.  Cory  7.  Scott,  3 Bamte.  ^ 619.  French  7. 

Bank  of  Columbia,  4 Cranch’t  Rep.  141.  Cathell  7.  Goodwin,  1 Har~ 
rw  <f- GtR,  466.  Eiclielberger  7.  Finley,  7 //nrr.  Sf  Johns.  38\.  Far- 
mers’ Bank  7.  Vanmeter,  4 Randolph,  553.  Norton  7.  Pickering,  8 
B.  & Cress.  610.  Lafitte  7.  Slalter,  6 Bingham,  5i3. 

b Wilkes 7.  Jacks,  Peojire'*  JV".  P.  C'ojex,  202.  Leacb7.  Heirett,  4 
Taunlon,  730.  Ramdulollday  7.  Darieux,  4 Wash.  Cir.  Rep.  61. 

c Nicholson  y.  Gouthit,  2 //.  Blacks.  Rep.  609.  Esdaile  y.  Sowerby, 
II  East's  Rep.  114.  Howe  7.  Bowes,  5 Taunt.  Rep.  30.  Rhode  7. 
Proctor,  4 Barnio.  <f.  Cress.  517.  Jackson  7.  Ricbards,2  Caines'  Rep. 
343.  French  7.  Bank  of  Columbia,  4 Crunch.  141.  Saodfordr.  Dillaway, 
10  Mass.  Rep.  52.  Buck  7.  Colton,  2 Conn.  Rep.  126.  The  Juniata 
Bank  7.  Hall,  16  Serg.  Sf  Ramie,  157.  Groton  y.  Dallheim,  6 Green- 
leaf,  4'T6.  Hill  7.  Marlin,  12  Marlin’s  Louis.  Rep.  177.  Mr.  Bell,  in 
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Rhode  V.  Proctor*  whether,  in  the  case  of  the  bankruptcy  of 
the  party  entitled  to  notice,  the  holder  was  bound  to  give  no- 
tice to  the  assignees  ; though  the  intimation  in  that  and  other 
cases  is,  and  it  is  clearly  the  better  opinion,  that  the  notice  to 
the  assignees  would  be  proper,  if  assignees  had  been  chosen 
when  notice  was  to  be  given.*  If  a bank  check  be  taken  in 
the  ordinary  course  of  business,  it  is  not  an  absolute  payment, 
but  only  the  means  to  procure  the  money,  and  the  holder  is 
bound  to  present  it  for  payment  with  ordinary  diligence,  and 
the  next  day  will  be  in  season.  But  if  the  bank  be  totally 
prohibited,  by  process  of  law,  from  the  exercise  of  its  functions, 
before  the  check  can,  with  due  diligence,  be  presented,  no 
demand  need  be  made,  or  notice  given  ; and  the  bolder  may 
waive  the  check  altogether,  and  resort  to  his  original  demand.* 
So,  if  the  maker  of  the  check  has  no  funds  in  the  bank  at  the 
date  of  the  check,  it  need  not  be  presented  for  payment  pre- 
vious to  a suit  upon  it.** 

Giving  time  by  the  bolder  to  the  acceptor  of  a bill,  after  the 
drawer  has  been  fixed,  will,  discharge  the  other  parties  to  the 
bill ; but  the  agreement  for  delay  must  be  one  having  a suffi- 
cient consideration,  and  binding  in  law  upon  the  parties.*  If 
the  holder  gives  time  to  the  endorser,  knowing  that  the  note 
was  made  for  his  accommodation,  he  does  not  thereby  dis- 


bii  Commentariu,  rol.  i.  413,  mentions  a number  of  Scotch  decisions 
to  the  same  effect  See  also,  Pardunu,  part  6,  tit  8,  ch.  3,  sec.  4,  to 
the  lame  point, 
a 4 Barme.  k Cren.  517. 

i Bee  Ex  parte  MoHne,  19  Feeey’t  Jiep.  S16,  end  Thompton  on  BUU, 
p.  535,  as  cited  to  that  point  bjr  Mr.  Justice  Bajrley,  in  Rhode  v.  Proc- 
tor. See  alio  BelVe  Comm.  vol.  i.  42 1 . 

e Cromwell  & Wing  v.  Lovett,  1 HalVt  JV.  T.  Rep.  56. 
d Franklin  & Smith  v.  Vanderpool,  1 Hall,  78. 
e M'Lemore  v.  Powell,  12  fPheal.  Rep.  554.  Plantera'  Bank  r. 
Sellman,  2 Oill  <(■  Johnt.  230.  Giving  indulgence  to  the  acceptor  after 
jndgmeol  against  the  drawer  doea  not  diwbarge  him.  Pole  v.  Ford,  2 
ChMy-t  Rep.  125. 
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charge  the  drawer.*  Simply  forbearing  to  sue  the  acceptor, 
or  taking  collateral  security  from  him,  is  no  discharge,  but 
giving  him  -new  credit  and  time,  or  accepting  a composition  in 
discharge  of  the  acceptor,  will  produce  that  result.  The  prin- 
ciple is,  that  the  drawer  and  endorser  arc  in  the  light  of  sure- 
ties for  the  acceptor,  and  the  holder  must  do  nothing  to  impair 
the  right  which  they  have  to  resort  by  suit  to  the  acceptor  for 
indemnity,  or  which  would  amount  to  a breach  of  faith  in 
him  towards  the  acceptor.*  If  the  liability  of  the  surety  be 
varied,  it  discharges  him,  or  if  he  can  sue  the  acceptor,  in  con- 
sequence of  the  resort  over  to  him  by  the  holder,  notwith- 
standing the  time  given  to,  or  the  composition  made  with,  the 
acceptor,  by  the  holder,  the  latter  is  enabled  indirectly  to  vio- 
late bis  contract  with  the  acceptor.'  But  receiving  part  of  the 
debt  from  the  acceptor,  after  tlie  drawer  has  been  duly  fixed, 
works  no  prejudice  to  the  holder’s  right  against  the  drawer 
or  endorsers,  for  it  is  in  aid  of  all  parties  who  are  eventually 
liable.  All  that  the  rule  requires,  b,  that  the  holder  shall  not 
so  deal  w ith,  the  acceptor  of  the  bill,  or  maker  of  the  ncte,  by 
giving  time,  or  compounding,  or  giving  credit,'  as  to  prejudice 
the  right  of  the  other  parties  to  the  bill,  without  their  assent, 
in  the  exercise  of  their  right  of  recourse  against  the  maker  or 
acceptor.  The  holder  may  give  time  to  an  immediate  en- 
dorser, and  proceed  against  the  parties  behind  him.  A prior 
party  to  a bill  is  not  discharged  by  a release  of  n subsequent 
party.  But  the  holder  cannot  reverse  this  order,  and  com- 
pound with  prior  parties  without  the  consent  of  subsequent 
ones,  for  it  varies  the  rights  of  the  subsequent  parties,  and 


a Walker  v.  Bank  of  Montgomery  County,  12  Serg.  fc  Ranle,  382. 
S.  C.  9 Serg.  k Raale,  229. 

6 Philpot  V.  Briant,  4 Bingham,  717.  Planten'  Bank  r.  Sellman, 
2 Gill  Ic  Jtjbnton,  230.  Nolte  t.  Crcdilora,  19  Martin's  Louis.  Rep.  9. 

c Ex  parte  Smith,  3 Bro.  t.  Walwjn  v.  St.  Quintin,  1 Bos.  k Pull. 
652.  Eogliih  V.  Datlcy,  2 t5i(/.  61.  Clark  r.  Devlin,  3 iiuf.  36.  Ex 
parte  Wilson,  11  Fes.  Rep.  410.  Gould  v.  Robson,  8 East’s  Rep.  576. 
Priogv.  Clarkson,  1 Barnv.  <f-  Cress.  14. 
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discharges  them.  The  parlies  to  a bill  arc  chargeable  in 
different  order.  The  acceptor  is  first  liable,  and  the  endor- 
sers in  the  order  in  which  they  stand  on  the  bill ; and  taking 
new  security,  or  giving  time,  or  discharging,  or  compounding 
with  a subsequent  endorser,  cannot  prejudice  a prior  endorser, 
because  he  has  no  rights  against  a subsequent  endorsee.* 

If  due  notice  of  non-acceptance  or  non-payment  be  not 
given,  or  a demand  on  the  maker  of  a promissory  note  be  not 
made,  yet  a subsequent  promise  to  pay,  by  the  party  entitled 
to  notice,  will  amount  to  a waiver  of  the  want  of  demand  or 
notice,  provided  the  promise  was  made  clearly  and  unequivo- 
cally, and  with  full  knowledge  of  the  fact  of  a want  of  due 
diligence  on  the  part  of  the  holder.*  The  weight  of  authority 
is  that  this  knowledge  may  be  inferred,  as  a fact,  from  the 
promise  under  the  attending  circumstances,  without  re<)uiring 
clear  and  affirmative  proof  of  the  knowledge.'  So,  if  the  en- 
dorser has  protected  himself  from  loss  by  taking  collateral 
security  of  the  maker  of  the  note,  or  an  assignment  of  his 
property,  it  is  a waiver  of  his  legal  right  to -require  proof  of 
demand  and  notice.'* 


a English  v.  Darly,  3 Etp.  JV.  P.  IJcp.  49.  S.  C.  2 Dot.  if-  Putt. 
61.  Smith  V.  Knox,  3 L'fp.  JV.  P.  itep.  46.  Sargent  v.  Appleton,  6 
Matt.  Rep.  85.  Clopper  r.  The  Union  Bank  of  Maryland,  7 Harr. 
■f-  Johnt.  too. 

6 Goodall  V.  Dolley,  1 'Term  Rep.  712.  Hope  v.  Alder,  6 EatVt 
Rep.  16,  in  nnlit.  Borradaile  r.  Lowe,  4 Taunt.  Rep.  93.  Stevens  v. 
Lynch,  2 Camph.  JV.  P.  332.  12  Eatt,  38.  S.  C.  Miller  v.  Ilackley, 
5 Johnt.  Rep.  3T5.  Marlin  v.  Winslow,  2 .1/oron'r /lr/>.  211.  Folher- 
tngham  v.  Price,  I Ray't  Rrp,  291.  Thornton  v.  Wynn,  12  Jf'heat, 
Rep.  183.  Pate  v.  M’Clure,  4 Randolph,  164.  Otis  V.  Hussey,  3 Jf. 
H.  Rep.  346. 

c Lundie  V.  Robertson,  3 East,  231.  Piersons  v.  Hooker,  3 Johnt. 
Rep.  63.  Hopkins  V.  Liswcll,  12.Wor». /?ep.  52.  Breed  v.  Hillhousc, 
7 Conn.  Rep.  523.  Contra,  Triinhie  v.  Thorne,  16  Johnton,  152. 

d Mead  v.  Small, 2 Oreenleaf  ’t  Rep.  207.  Bond  V.  Farnham,  5 Matt. 
Rep.  170.  Prentiss  r.  Danielson,  5 Con.  Rep.  175. 

Voi,.  III.  15 
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If  tlie  endorser  comes  again  into  |X)ssession  of  the  bill,  he 
is  to  he  regarded  prima  facie  as  the  owner,  and  may  sue 
and  recover,  thotigh  there  be  on  it  subsequent  endorsements, 
and  no  receipt  or  endorsement  back  to  him,  and  he  may 
strike  out  the  subse(iuent  names.'’  To  maintain  a suit  against 
the  endorser,  the  holder  must  show,  as  we  have  seen,  due 
demand  of  the  maker  or  acceptor,  or  a prc.scntmcnt  for  ac- 
ceptance, and  due  notice  to  him  of  the  default  ; and  he  need 
not  prove  any  prior  endorsement,  nor  the  hand  of  the  drawer.* 
But  in  the  suit  against  the  acceptor,  the  holder  need  not  show 
notice  to  any  other  |>erson.  The  acceptor  is  liable  at  all 
events.  Receiving  part  from  the  drawer  or  endorser  is  no 
discharge  of  the  acceptor.  Nothing  short  of  the  statute  of 
limitations,  or  payment,  or  a release,  or  an  e.vpress  declara- 
tion of  the  holder,  will  discharge  the  acceptor.  He  is  bound, 
like  the  maker  of  a note,  as  a princi|xil  debtor.  Ilis  accept- 
ance is  evidence  that  the  value  of  the  bill  was  in  his  hands, 
or  had  been  received  by  him  from  the  drawer.  He  is  liable 
to  tiic  payee,  to  the  drawer,  and  to  every  endorser.  He  is  the 
first  (lerson,  and  the  last  |)crson  liable,  and  there  is  no  diflet- 
eiice  in  this  respect  between  an  acceptance  given  for  accom- 
modation, and  one  given  for  value.  He  is  liable  to  an  inno- 
cent holder,  though  the  drawer’s  hand  be  forged,  and  in  tlie 
suit  against  him  it  is  not  necessary  to  jirove  any  hand  but 
that  of  the  first  cndorser.‘  T'hough  a bill,  payable  to  a ficti- 


a Dugan  v»  U.  States,  3 jy/ieaL  I^cp.  172.  Norris  t.  Badger,  C 
Coioeti’s  Hep,  499. 

b Crilchlow  V.  I’arry,  2 Cam;>6.  jV’ p. 1 C2.  By  tlielawof  Vir- 
ginia ami  Kentucky,  tlic  Luldcr  of  a promissory  note  must  make  every 
reasonable  effort,  and  due  and  legal  diligence,  to  recover  of  the  drawer 
before  bo  cao  sue  ibc  endorser,  on  the  ground  of  non-payment  and  no- 
tice. 2 Pclerx’  U,  S.  Rep,  333,  note,  345.  Sec  also,  to  the  same 
point,  Bank  of  the  U.  S.  v.  Tyler,  4 ihid.  3G6. 

c Siinmonds  v.  Parminler,  1 WiU.  Hep.  185.  Dingwall  v.Dunsler, 
Doug,  Rep,  247.  Smith  v.  Chester,  1 Term  Rep,  654.  Fentum  r. 
Pocock,  5 Taunt,  Rep,  192.  Far'juhar  v.  Southey,  2 Carr,  4*  Paynr, 
.V.  V,  Rqy,  497. 
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liouB  payee,  be  strictly  void,  yet,  if  the  fact  was  known  to  the 
acceptor,  he  may  be  sued  by  an  innocent  endorsee,  equally  as 
upon  a note  payable  to  bearer. “ And  if  the  holder  of  a bank 
bill  cuts  it  into  two  parts,  for  the  sole  purpose  of  transmitting 
it  by  mail  with  greater  safety,  this  does  not  affect  bis  rights 
upon  the  bill,  and  he  may  recover  upon  the  production  of  only 
one  of  the  parts,  provided  he  shows  that  he  is  owner  of  the 
whole,  and  accounts  for  the  absence  of  the  other  part.  The 
parts  of  a divided  bank  bill  arc  not  separately  negotiable.* 

(8.)  Of  the  measure  of  damages. 

The  engagement  of  the  drawer  and  endorser  of  every  bill 

is,  that  it  shall  be  paid  at  the  projwr  time  and  jdacc,  and  if  it 
l)c  not,  the  holder  is  entitled  to  indemnity  for  the  loss  arising 
from  this  breach  of  contract.  The  general  hiw  merchant  of 
Kurojie  autliorizcs  the  holder  of  a protested  bill  immediately 
to  redraw  from  tlic  place  where  the  bill  was  jKiyablc,  on  tho 
draw'er  or  endorser,  in  order  to  reimburse  himself  for  the  prin- 
cipal of  the  bill  protested,  the  contingent  expenses  attending 

it,  and  the  new  exchange  which  he  pays.  His  indemnity 
requires  him  to  draw  for  such  an  amount  as  will  make  good 
the  face  of  the  bill,  together  with  interest  from  the  time  it 
ought  to  have  been  paid,  and  the  necessary  charges  of  pro- 
test, postage,  and  broker’s  commis.sion,  and  the  current  rate  of 
exchange  at  the  place  where  the  bill  was  to  be  demanded  or 


a Gibaon  r.  Mind,  I H.  Blacks.  Itep.  S69.  S.  C.  3 Terns  Rep. 
481. 

b Patton  V.  Bank  of  S.  C.  2^'ott  ,f.  M*Cord,  464.  Martin  v.  Bank 
of  the  United  Stales,  4 Wash.  Cir.  Rep.  253.  Bank  of  Ihe  United 
States  r.  Sill,  5 Conn.  Reji.  lOG.  Farmers’  Bank  v.  Keynolds,  4 Ran- 
dolph, 186.  Bullet  T.  The  Bank  of  Pennsylvania,  2 Wash.  Cir.  Rep. 
172.  In  Scotland,  a very  summary  remedy  is  given  to  Ihe  holder  of 
bills  of  exchange  and  promissory  notes  protested  for  non-payment,  by 
allowing  the  protest  to  he  recorded  under  an  implied  consent  of  the 
debtor.  This  aulhorir.es  a decree  by  consent  called  a decree  of  regis- 
tration, and  a summary  execution,  1 Bell's  Comm.  4.  387. 
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payable,  on  the  place  wlierc  it  was  drawn  or  negotiated.  The 
law  does  not  insist  upon  an  actual  redrawing,  but  it  enables 
the  holder  to  recover  what  would  be  the  price  of  another  new 
bill,  at  the  place  where  the  bill  was  dishonoured,  or  the  loss 
on  the  re-exchange  ; and  this  it  docs  by  giving  him  the  face 
of  the  protested  bill,  with  interest,  and  the  necessary  expenses, 
including  the  amount  or  price  of  the  re-exchange.“  But  the 
endorser  of  a bill  is  not  entitled  to  recover  of  the  drawer 
the  damages  incurred  by  the  non-acceptance  of  the  bill, 
unless  he  has  paid  them,  or  is  liable  to  pay  them.‘  Nor 
is  the  acceptor  liable  for  the  extra  charges  on  the  re- 
exchange.  He  is  only  chargeable  for  the  sum  specified 
in  the  bill,  with  interest.  The  claim  for  the  re-exchange 
is  against  the  drawer  who  undertakes  to  indemnify  the  holder 
if  the  bill  be  not  paid.' 

In  this  country  a different  practice  from  thalof  re-exchange 
was  introduced  while  we  were  English  colonies,  and  it  has 
continued  to  this  day.  Our  usages  on  this  subject  form  an 
exception  to  the  commercial  law  of  Europe. 

In  New-York,  the  rule  had  uniformly  been,  to  allow  tw'enty 
per  cent,  damages  on  the  return  of  foreign  bills  protested  for 
non-acceptance  of  non-payment,  and  the  damages  were  com- 
puted on  the  principal  sum,  with  interest  on  the  aggregate 
amount  of  the  bill  and  damages,  from  the  time  that  notice  of 
the  protest  was  duly  given  to  the  drawer  or  endorser.  The 
mercantile  usage  was,  to  consider  the  twenty  per  cent,  an 
indemnity  for  consequential  damages,  and  to  require  the  bill 


a MellisI)  t.  Simeon,  2 fj.  lilackt.  Hep.  378.  De  Tastet  r.  Baringf, 
1 1 Eatl't  Hep.  Sfi.S.  Parsons,  Ch-  J.,  in  Grimshaw  y.  Bender,  6 Man. 
Rep.  157.  Code  de  Commerce,  b.  I,  tit.  8,  art.  177.  186.  VanLeeu- 
V)en'i  CommenUiHes^  440. 

h Kinfston  v.  Wilson,  4 Wanh.  Cir.  Rep»  310. 
c Woolscy  V.  Crawford,  2 Camph.  445.  Napier  v.  Schneider,  12 
KaW,  420.  In  France,  the  claim  for  Ihe  re-exchange  is  deemed  good 
against  the  acceptor.  PoMrVr,  TraiU  du  Coni,  de  Change,  No.  117. 
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to  be  paid  at  the  rate  of  excliange  at  tlie  liuic  of  return,  or  a 
new  bill  to  be  fiirnisbed  upon  tlic  same  principles.  But  the 
Supreme  Court"  considered  tlic  twenty  per  cent,  to  be  in  lieu 
of  damages  in  ease  of  re-e.\cbange,  and  the  demand,  with 
that  allowance,  w as  to  bo  settled  at  the  par  of  e.xcliange. 
This  doctrine  was  overturned  by  the  Court  of  Errors,*  and 
the  holder  was  held  to  be  entitled  to  recover,  not  only  the 
twenty  per  cent,  damages,  together  with  interest  atid  charges, 
but  also  the  amount  of  the  bill  liquidated  by  the  rate  of  ex- 
change, or  price  of  bills  on  England,  or  other  place  of  demand 
in  Europe,  at  the  time  of  the  return  of  the  dishonoured  bill, 
and  notice  to  the  party  to  be  fcharged  ; and  this  rule  was  sub- 
sequently followed  in  the  court.s  of  law." 

The  rate  of  damages  on  bills  drawn  and  payable  within 
the  United  States,  or  otiicr  (mrts  of  North  America,  was  sub- ' 
scqucntly,  in  1819,  regulated  in  New-York  by  statute,''  and 
the  damages  fixed  at  five,  or  seven  and  a half,  or  ten  per 
cent.,  according  to  the  distance  or  situation  of  the  place  on 
which  the  bill  was  drawn.  But  by  tlie  new  revised  statutes, 
which  went  into  operation  on  the  1st  of  January,  1830,  the 
damages  on  bills,  foreign  and  inland,  were  made  the  subject 
of  a more  e.xtensive  regulation.  Tlic}'  provide,'  that  upon 
bills  drawn  or  negotiated  within  the  state,  upon  any  person, 
at  any  place  within  the  six  states  east  of  New-York,  or  in 
New-Jersey,  Pennsylvania,  Ohio,  Delaware,  Maryland,  Vir- 
ginia, or  the  District  of  Columbia,  the  damages  to  be  allowed 
and  paid,  upon  the  usual  protest  for  non-acceptance  or  non- 
payment, to  the  holder  of  the  bill,  as  jiurchaser  thereof,  or  of 
some  interest  therein,  for  a valuable  consideration,  shall  be 


a Hendricks  v.  Franklin,  4 Juhni.  Hep.  119.  Weldon  v.  Buck, 
ibid.  14-1. 

b Graves  v.  Dasli,  12  Johns.  litp,  17. 
c Deaston  v-  Henderson,  Johns.  Rep.  322- 
d Laves  of  ,Ketc-Yorky  42d  sess.  cb-  34- 
e J^evo-York  Revised  SlaluUsy  vol.  1.  770,  771. 
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three  per  cent,  upon  tlie  principal  sum  sjwcificd  in  the  bill  ; 
and  upon  any  person  at  any  place  within  tlic  slates  of  North 
Carolina,  South  Carolina,  (ieorgia,  Kentucky,  and  Tennes- 
Bec,  five  per  cent. ; and  upon  any  person  in  any  otiicr  state 
or  territory  of  tlic  Unital  Slates,  or  at  any  oilier  place  on,  or 
adjacent  to,  this  continent,  and  norlli  of  the  C(]nator,  or  in  any 
British  or  foreign  possessions  in  the  West  Indies,  or  elsewhere 
in  the  Western  Atlantic  Ocean,  or  in  Eurojic,  ten  per  cent. 
The  damages  are  to  be  in  lieu  of  interest,  charges  of  protest, 
and  all  other  charges  incurred  lucvious  to,  and  at  the  time  of, 
giving  notice  of  non-acceptance  or  non-payment.  But  the 
holder  will  be  entitled  to  demand  and  recover  interest  upon 
the  aggregate  amount  of  the  principal  sum  sjwcified  in  the 
bill,  and  the  damages,  from  the  time  of  notice  of  the  protest 
for  non-acceptance,  or  notice  of  a demand  and  protest  for  non- 
payment. If  the  contents  of  the  bill  be  expressed  in  the 
money  of  account  of  the  United  States,  the  amount  due  there- 
on, and  the  damages  allowed  for  the  non-payment,  arc  to  be 
ascertained  and  determined,  without  reference  to  the  rale  of 
exchange  existing  between  New-York  and  the  place  on  winch 
the  bill  is  drawn.  But  if  the  contents  of  the  hill  be  expressed 
in  the  money  of  account,  or  currency  of  any  foreign  country, 
then  the  amount  due,  exclusive  of  the  damages,  is  to  be  ascer- 
tained and  determined  by  the  rate  of  exchange,  or  the  value 
of  such  foreign  currency,  at  the  time  of  the  demand  of  pay- 
ment. 

The  laws  and  usages  of  the  other  states  vary  most  essen- 
tially on  the  subject  of  damages  on  protested  bills.  In  some 
cases,  the  regulations  of  states  approximate  to  each  other, 
while  in  others  they  arc  widely  different.  In  some  cases  the 
law  or  rule  is  unlike,  but  the  result  is  nearly  similar  ; while 
between  other  states  the  result  varies  from  four  and  a half  to 
fifteen  per  cent.  In  Massachusetts,  the  usage  always  has 
been  to  recover  the  amount  of  the  protested  bill  at  the  par  of 
exchange,  and  interest,  as  in  England,  from  the  time  pay- 
ment of  the  dishonoured  bill  was  demanded  of  the  drawee, 
and  the  charges  of  the  protest,  and  ten  per  cent,  damages  in 
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lieu  of  the  price  of  exchange.”  But  tliis  rule  has  been  chan- 
ged, by  statute,  in  1826,  and  bills  on  Europe  are  now  settled 
at  the  current  rate  of  exchange  and  interest,  and  five  per 
cent,  damages  ; and  if  the  bill  be  drawn  upon  any  place  be- 
yonil  the  Cajw  of  Good  Hope,  twenty  per  cent,  damages.  In 
Pennsylvania,  the  rule,  for  a century  past,  was  twenty  per 
cent,  damages,  in  lieu  of  re-exchange  ; but  by  statute,  in  1821, 
twenty  per  cent,  damages  were  allowed  upon  protested  bills 
on  Europe,  and  twenty-five  per  cent,  mwn  other  foreign  bills, 
in  lieu  of  all  charges,  and  the  amount  of  the  bill  is  to  bo 
ascertained  and  determined  at  the  rale  of  exchange.  In  Ma- 
ryland, the  rule,  by  statute,  is  fifteen  per  cent,  damages,  and 
the  amount  of  the  bill  ascertained  at  the  current  rate  of  ex- 
change, or  the  rate  reriuisile  to  purchase  a good  bill  of  the 
same  time  of  payment  upn  the  someplace.  In  South  Caro- 
Hnn,  the  tkimages,  by  statute,  are  fifteen  per  cent.,  and  in 
Alaljama  and  Louisiana,  twenty  per  cent.  In  North  Caro- 
lina, by  statute,  in  1828,  damages  on  protested  bills,  drawn  or 
endorsed  in  that  state,  and  payable  in  any  other  part  of  tlie 
United  States,  except  Louisiana,  are  sLx  per  cent. ; payable 
in  any  other  part  of  North  America,  except  the  West  India 
Islands,  ten  per  cent;  payable  in  South  America,  the  Afri- 
can Islands,  or  Europe,  fifteen  per  cent.  ; and  payable  else- 
where, twenty  per  cent.  In  Virginia,  the  damages  on  foreign 
hills  protested  for  non-acceptance  or  non-payment,  are  ten  per 
cent.  The  damages  in  Tennessee,  by  statute,  in  1830,  on 
protested  bills,  over  and  above  the  principal  sum,  and  charges 
of  protest,  and  interest  on  the  principal  sum,  damages  and 
charge  of  protest  from  the  time  of  notice,  are  three  per  cent, 
on  the  princi()al  sum,  if  the  bill  be  drawn  upon  any  person  in 
the  United  Slates ; and  fifteen  jwr  cent,  if  upon  any  person  in 
any  other  place  or  state  in  North  America  bordering  on  the 
Gulf  of  Mexico,  or  in  the  West  Indies  ; and  twenty  per  cent. 


a GrimsLaw  v.  header,  C Mass.  Rep.  157. 
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if  upon  a person  in  any  oilier  part  of  tlio  world.  These 
damages  are  in  lieu  of  interest,  and  all  other  charges,  except 
the  charges  of  protest,  to  the  time  of  notice  of  the  protest,  and 
demand  of  payment.  The  damages  in  (Jeorgia,  by  statute, 
in  1827,  on  foreign  bills  protested  for  non-payment,  arc 
ten  per  cent.,  together  with  the  usual  expenses  and  interest, 
and  the  principal  to  be  settled  at  the  current  rate  of  ex- 
change.® 

The  inconvenience  of  a want  of  uniformity  in  the  rule  of 
damages  in  the  laws  of  the  several  states,  is  very  great,  and 
has  been  strongly  felt.  The  mischiefs  to  commerce,  and  per- 
plexity to  our  merchants,  resulting  from  such  discordant  and 
shifting  regulations,  have  been  ably,  justly,  and  frequently 
urged  upon  the  consideration  of  Congress  ; and  the  right  of 
Congress  to  regulate,  by  some  uniform  rule,  the  rale  and  rule 
of  recovery  of  damages  iqion  protested  foreign  bills,  or  bills 
drawn  in  one  state  upon  another,  under  the]x)wcrin  thccon- 
stilution  “to  regulate  commerce  with  foreign  nations,  and 
among  the  several  states  and  the  expediency  of  the  exer- 
cise of  that  right,  have  been  well,  and,  I think,  conclusively 
shown,  in  the  official  documents  which  have  hecn  prepared 
on  that  subject.* 


a Sec  Griffith's  Imsb  ItegUter,  passim,  under  the  licad  of  “ bills  of 
exchange  and  promissory  notes.”  And  see  Jicporl  nf  Mr.  Vcrplanck, 
from  the  select  committee  in  the  House  of  Bcprcsciitalivcs  of  the  Con- 
gress of  the  United  Slates,  on  the  subject  of  foreign  bills,  made  March 
22d,  182G.  ^Imerican  Jurist,  No.  4.  398.  Ibiil.  No.  6.  398. 

b See  the  Report  of  Mr.  Ferplanck,  from  the  select  committee  al- 
ready referred  to,  and  the  Report  of  a Committee  of  the  Chamber  of 
Commerce  of  Jfevs-York,  in  February,  18S8.  In  that  last  document 
the  Committee  of  the  Chamber  of  Commerce  approve  of  the  principle 
of  damages  on  foreign  bills  returned  under  protest,  and  they  state  that 
the  practice  of  re-exchanges,  which  arc  so  easily  made  between  the 
great  capitals  of  Europe,  does  not  exist  between  Europe  and  the  Uni- 
ted States;  nor  do  our  business  operations  require  them;  and,  until 
some  safe  and  satisfactory  substitute  is  established,  the  usage  in  this 
country,  of  allowing  damages  on  protested  bills,  ought  to  be  continued. 
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(9.)  Of  mercantile  guaranties. 

A guaranty,  in  its  enlarged  sense,  is  a promise  to  answer 
for  the  payment  of  some  debt,  or  the  performance  of  some 
duty,  in  the  case  of  the  failure  of  another  person,  who,  in  the 
first  instance,  is  liable.  As  this  engagement  is  a common  one 
in  mercantile  transactions,  and  analagous,  in  many  respects, 
to  that  of  endorser  of  negotiable  paper,  a few  remarks  con- 
cerning its  creation  and  validity  will  not  be  altogether  inappli- 
cable to  the  subject. 

In  Pillans  v.  Van  Mierop,*  it  was  held,  that  a note  of 
guaranty,  being  in  writing,  and  in  a mercantile  case,  came 
within  the  reason  of  a bill  or  note,  and  did  not  require  a con- 
sideration to  appear  upon  the  face  of  it.  But  there  was  a suf- 
ficient apparent  consideration  in  that  case,  and  the  dicta  of 
the  judges  were  afterwards  considered  as  erroneous,  in  Rann 
V.  Hughes,  before  the  House  of  Lords.*  The  doctrine  in  the 
latter  case  was,  that  all  contracts,  if  merely  in  writing,  and 
not  specialties,  were  to  be  considered  as  parol  contracts,  and  a 
consideration  must  be  proved. 

The  English  statute  of  frauds,'  which  has  been  adopted 
throughout  this  country,  requires,  that,  “upon  any  special 
promise  to  answer  for  the  debt,  default,  or  miscarriage  of 
another  person,  the  agreement,  or  some  memorandum  or  note 
thereof,  must  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorized.”  An  agreement  to  become  a guarantor, 
or  surety,  for  another’s  engtigement,  is  within  the  statute  ; 
and  if  it  be  a guaranty  for  the  subsisting  debt  or  engage- 
ment of  another  person,  not  only  the  engagement,  but  the 
consideration  for  it,  must  appear  in  the  writing.  The  word 
agreement,  in  the  statute,  includes  the  consideration  for  the 
promise,  as  well  as  the  promise  itself,  for  without  a considera- 


a 3 Burr.  Rep.  1663. 
b 7 Brown’ t P.  C.  550. 
c 29  Charlee  II.  ch.  3,  mc.  4. 

VoL.  III.  16 
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tion  there  ie  do  valid  agreement.  This  was  the  decision  in 
the  case  of  Wain  v.  Warlters  ;*  and  though  that  decision 
has  been  frequently  questioned, ‘ it  has  since  received  the  de- 
cided approbation  of  the  courts  of  law  ;*  and  the  Ch.  J.  of  the 
C.  B.  observed,  that  he  should  have  so  decided  if  he  had 
never  heard  of  the  case  of  Wain  v.  Warlters.  The  Eng- 
lish construction  of  the  statute  of  frauds  has  been  adopted  in 
New-York  and  South  Carolina,  and  rejected  in  several  other 
states.*'  The  decisions  have  all  turned  upon  the  force  of 
the  word  agreement  ; and  where,  by  the  statute,  the  word 
promise  has  been  introduced,  by  requiring  the  promise  or 
agreement  to  be  in  writing,  as  in  Virginia,  the  construction 
has  not  been  so  strict.‘ 

Where  the  guaranty  or  promise,  though  collateral  to  the 
principal  contract,  is  made  at  the  same  time  with  the  prin- 
cipal contract,  and  becomes  an  essential  ground  of  the  credit 
given  to  the  principal  debtor,  the  whole  is  one  original  and 
entire  transaction,  and  the  consideration  extends  and  sustains 
the  promise  of  the  principal  debtor,  and  also  of  the  guarantor. 
No  other  consideration  need  be  shown  than  that  for  the  origi- 
nal agreement,  upon  which  the  whole  debt  rested,  and  that 
may  be  shown  by  parol  proof,  as  not  being  within  the  sta- 
tute..^ If,  however,  the  guaranty  be  of  a previously  existing 


a 5 EaH’t  Rep.  10. 

6 See  Ex  parte  Minet,  14  Ees.  Rep.  190.  Ex  parte  Gardom,  16 
ibid.  286. 

e Sanaderi  v.  WakeSeld,  4Bamv>.  tf  Aid.  695.  deokiDi  v.  Rey- 
nolda,  3 Brod.  (f*  Bing.  14.  Morle;  v.  Boothby,  3 Bing.  Rep.  107, 
Newbury  v.  Armstrong,  6 Bingham,  201. 

d Sears  r.  Brink,  3 Jokne.  Rep.  210.  Leonard  v.  Vredenburgb,  8 
ibid.  29.  2 JVotl  <f-  MCord,  372,  note.  Packard  v.  Riebardton,  17 
Mate.  Rep.  122.  Levy  v.  Merrill,  4 OreenUaft  Rep.  180.  S.  P.  Und. 
387.  Sage  r.  Wilcox,  6 Conn.  Rep.  81. 

< Marsball,  Cb.  J.,  5 Cranch't  Rep.  151,  2. 

/ Leonard  v.  Vredenbnrgb,  8 Johns.  Rep.  29.  D’Wolf  T.  Rafaand, 
1 Peleri'  Rep.  476.  Tbe  doctrine  in  8 Johne.  Rep.  is  confirmed  in  11 
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debt  of  another,  a consideration  is  necessary  to  be  shown,  and 
that  must  appear  in  writing,  as  part  of  tlie  collateral  under- 
taking ; for  the  consideration  for  tlie  original  debt  will  not 
attach  to  this  subsequent  promise  ; and  to  such  a case  the 
doctrine  in  Wain  v.  Warlters  applies.  But  if  the  promise 
to  pay  the  debt  of  another  arises  out  of  some  new  and  original 
consideration  of  benefit  or  harm  moving  between  the  newly 
contracted  parties,  it  is  then  not  a case  williiu  the  statute.* 

There  are  no  such  words  in  the  statute  of  frauds  as  original 
and  collateraL  The  promise  referred  to  is  to  answer  for  the 
debt  or  default  of  another.  The  term  debt  implies,  that  the 
liability  of  the  principal  had  been  precedently  incurred ; but 
a default  may  arise  upon  an  executory  contract,  and  a pro- 
mise to  pay  for  goods  to  be  furnished  to  another,  is  a collate- 
ral promise  to  pay  on  the  other’s  default,  provided  the  credit 
was,  in  the  first  instance,  given  solely  to  the  other.  If  the 
whole  credit  be  not  given  to  the  person  who  comes  in  to  an- 
swer for  another,  his  undertaking  is  collateral,  and  must  be 
in  writing.* 

After  a valid  guaranty  has  been  made,  the  rights  of  the 
parlies  in  the  relative  character  of  principal  and  surety  affords 
an  interesting  subject  of  inquiry,  and  the  doctrine  in  the  case 
of  negotiable  paper,  as  to  demand  and  notice,  has  a feeble  and 
qualified  application  to  the  guarantor.  Thus  it  has  been 
held,  tiial  the  guarantor  of  a note  could  be  discharged  by  the 
laches  of  the  holder,  as  by  neglect  to  make  demand  of  pay- 
ment of  the  maker,  and  give  notice  of  non-payment  to  the 
guarantor,  provided  the  maker  was  solvent  when  the  note 
fell  due,  and  became  insolvent  afterwards.  The  rule  is  not 


Johnt.  Hep.  SSI,  and  13  Johm.  liep.  175,  and  in  Peltrt'  Rtp.  Ibe  doc- 
trine is  said  to  be  founded  in  good  seme  and  couveoicnee. 

a Leonard  v.  Vredenborgb,  8 Johm.  ntp.  29.  Bailey  r.  Freeman, 
llibid.iZl,  Hunt  V.  Adams,  5 .^o/r.  i2rj7.  358.  Williams  t.  Leper, 
3 Burr.  Rep.  188S.  Atkinson  r.  Carter,  2 ChUty'e  Rep.  403. 

6 Leland  t.  Creyon,  1 M'Cord,  100. 
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so  strict  as  in  the  case  of  mere  negotiable  paper,  and  the  ne- 
glect to  give  notice  must  have  produced  some  loss  or  prejn- 
dice  to  the  guarantor.*  And  in  the  case  of  the  absolute  gua- 
ranty of  the  payment  of>a  note,  no  demand  or  notice  is 
requisite  to  fix  the  guarantor.*  But  a further  pursuit  of  this 
subject  of  guaranty  would  not  strictly  appertain  to  the  doc- 
trine of  negotiable  paper  ;*  and  I shall  conclude  the  present 
general  outline  of  that  subject,  with  some  notice  of  the  prin- 
cipal pubUcations  on  bills  and  notes. 

(10.)  Of  the  principal  treatises  on  bills  and  notes. 

It  would  have  been  impossible  to  enter  into  greater  detail 
of  the  distinctions  and  minute  provisions  which  apply  to  nego- 
tiable paper,  without  giving  undue  proportion  to  this  branch 
of  these  elementary  disquisitiona'*  The  treatises  and  leading 


a Oxford  Bank  r.  Haynes,  8 Pickerings  423.  The  opinion  of  Dnn- 
can,  J.,  in  Cannon  r.  Gibbs,  9 Serg.  4r  Ratole,  202,  is  to  the  same  point. 
See  also  Philips  v.  Astling,  2 Taunton,  206.  Warrio(^ton  v.  Forbor,  8 
Eatt,  242. 

b Breed  v.  Hillhonse,  7.  Conn.  Rep.  523. 

c The  student  will  find  the  law  concerning  mercantile  guaranties, 
and  of  principal  and  surety,  fully  examined,  and  the  substance  of  the 
numerous  cases  well  digested,  in  Fell's  Treatiee  on  Mercantile  Ouaran- 
tiee. 

d As  evidence  of  the  difiusiveneas  of  the  subject,  and  the  infinity  of 
its  subordinate  rules  and  distinctions,  I would  refer  to  the  edition  of 
Chitty  on  Bill*,  published  at  Philadelphia  in  1826,  which  is  a bulky  oc- 
tavo of  729  pages  in  small  type,  and  which  has  an  index  alone  of  159 
pages.  It  contains  the  citation  of  perhaps  2000  English,  and  600 
American  adjudged  cases,  on  this  single  subject  of  biUs  and  notes.  I 
have  attempted  no  more,  in  the  course  of  the  lecture,  than  to  select  a 
sufficient  number  of  cases  to  establish  the  general  principles,  and  to 
show  their  wide  spread  adaption.  And  yet  I am  apprehensive  it  may 
be  thought  I have  already  gone  too  far  into  detail,  and  encumbered  the 
notes  too  much  with  references  to  authority.  Tbe  apology  (if  any  be 
necessary]  is,  that  these  commercial  subjects  cannot,  as  it  appears  to 
me,  be  handled  usefully  in  any  other  way.  My  mind  has  been  too  long 
disciplined  by  tbe  actual  business  of  life,  to  indulge  in  general  theory 
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cases  must  be  thoroughly  understood,  before  the  studeut  can 
expect  to  be  master  of  this  very  technical  branch  of  commer- 
cial law,  and  a brief  notice  of  the  best  works  on  the  subject 
will  serve  to  direct  his  inquiries. ' 

The  earliest  English  work  on  bills  is  in  Malynes’  Lex  Mer- 
caloria.  The  author  was  a merchant,  and  the  work  was 
compiled  in  the  reign  of  King  James  I.,  and  dedicated  to  the 
king.  That  part  relating  to  bills  of  exchange  is  brief,  loose, 
and  scanty ; but  it  contains  the  rules  and  mercantile  usages 
then  prevailing  in  England,  and  other  commercial  countries. 
It  was  required,  at  that  early  day,  that  the  bill  should  be  pre- 
sented for  acceptance,  and  again  for  payment,  with  diligence, 
and  at  seasonable  hours,  and  on  proper  days ; and  the  default 
in  each  case  was  to  be  noted  by  a notary,  and  information 
of  it  sent  to  the  drawer  with  all  expedition,  to  enable  him  to 
secure  himself.  If  the  drawee  would  not  accept,  any  other 
person  was  allowed  to  accept  for  the  honour  of  the  bill. 
Malynes  takes  no  notice  of  promissory  notes  or  checks,  and 
he  even  laments  that  n^otiable  notes  were  unkown  to  the 
law  of  England. 

The  next  English  treatise  on  the  subject  was  that  by  Marius, 
published  in  the  year  1651,  and  that  treatise  has  been  referred 
to  by  Lord  Holt  and  Lord  Kenyon,  as  a very  respectable  work. 


OQ  law  subjects,  or  to  think  it  of  much  value.  Tbe  first  duty  of  a law 
book  is  to  state  tbe  law  (uilit,  truly  and  accurately,  and  then  tbe  rea- 
son or  principle  of  it  as  far  as  it  is  known ; and  if  tbe  author  be  a lec- 
turer or  commentator,  he  may  be  more  free  in  bis  observations  on  its 
history  and  character,  and  he  ought  to  illustrate  it  by  comparison  with  the 
institutions  of  other  countries  and  ages,  and,  in  strong  cases,  to  point 
out  its  defects,  to  show  its  false  doctrines,  and  modestly  and  temperately 
to  suggest  alterations  and  improvements.  All  this  I have  endeavoured 
to  do,  so  far  as  tbe  subject  was  within  tbe  compass  of  my  means  and  re- 
sources ; but  still  tbe  existing  and  leading  rules  ought  to  be  laid  open 
to  tbe  inspection  of  tbs  lawyer  and  tbe  scholar,  with  mathematical  pre- 
cision, and  absolute  certainty.  I say  ought,  for  bow  can  any  one  pre- 
tend to  be  infallible  in  treating  of  sut^ects  perplexed  by  ten  tbousand 
cases,  and  when  every  rule  is  checked  or  qualified  by  reservations  and 
exceptions  of  the  most  fine-spun  and  subtle  character? 
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Marius  followed  the  business  of  a notary  public  at  the  royal 
exchange  in  London  for  twenty-four  years,  and  he  had,  of 
course,  perfect  experience  in  all  the  mercantile  usages  of  the 
times.  His  work  is  far  more  particular,  formal,  and  exact, 
than  that  of  Maly  nes.  The  three  days  of  grace  were  then  in 
use ; and  Marius  decides  the  very  point  which  has  been  again 
and  again  decided,  and  even  in  our  own  courts,  that  if  the  third 
day  of  grace  falls  on  Sunday,  or  a holyd  ly,  or  no  day  of  busi- 
ness, the  money  must  be  demanded  on  the  second  day,  and 
that  the  notice  of  the  default  of  payment  must  be  sent  off  by 
the  very  first  post  after  the  bill  falls  due.  He  says,  likewise, 
that  verbal  acceptances  were  good,  and  that  you  may  accept 
for  part,  and  have  the  bill  protested  for  the  residue.  It  is  quite 
amusing  to  perceive  that  many  of  the  points  which  have 
been  litigated,  or  stated  in  our  courts,  within  the  last  tliirty 
years,  are  to  be  found  in  Marius ; so  true  it  is,  that  cose  after 
case,  and  point  after  point,  on  all  ihe  branches  of  the  law,  are 
constantly  arising  in  the  courts  of  justice,  and  discussed  as 
doubtful  or  new  |X)ints,  merely  because  those  who  raise  them 
are  not  thorough  masters  of  their  profession.  The  next  writer 
who  treats  on  ( he  subject  of  bills  is  Molloy.  He  was  a barrister 
in  the  reign  of  Charles  II. ; and  in  his  extensive  compilation, 
dejuro  Marilimo,  which  was  first  publ'ished  in  1676,  he  cast 
a rapid  glance  over  the  law  concerning  bilb  of  exchange,  but 
that  part  of  his  work  is  far  inferior  to  the  treatise  of  Marius. 

Beawes's  Lex  Mcrcatorxa  ifediviva,  b a much  superior 
work  to  that  of  Malynes,  and  it  appears,  by  its  very  title,  to 
have  been  intended  as  a substitute.  It  contains  a full,  and 
very  valuable  collection,  of  the  rules  and  usages  of  law  on  the 
subject  of  bills  of  exchange.  Pro/i.issory  notes  were  th<'n 
taken  notice  of,  though  they  had  not  been  so  much  as  alluded 
to  in  the  formal  and  didactic  treatise  of  Marius.  They  were 
not  introduced  into  general  use,  until  near  the  close  of  the 
reign  of  Charles  II.,  and  for  this  we  have  the  authority  of  Lord 
Holt  in  Bidler  v.  Crisp.''  Beawes  b frequently  cited  in  our 
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books  as  an  authority  on  mercantile  customs  ; and  a new  and 
enlarged  edition  of  his  work  was  published  by  Mr.  Chitty  in 
1813.  The  next  work  on  the  subject  of  bills  and  notes  was 
by  Cunningham,  and  it  was  published  about  the  middle  of 
the  last  century.  It  consisted  chiefly  of  a compilation  of 
adjudged  cases,  without  much  method  and  observation.  It 
was  mentioned  by  the  English  judges  as  a very  good  book  ; 
but  it  fell  into  perfect  oblivion  us  soon  as  Kyds  treatise  on 
bills  and  notes  appeared,  in  the  year  1790.  Mr.  Kyd  made 
free  use  of  Marius  and  Reawes,  and  he  ingrafted  into  his 
work  the  substance  of  all  the  judicial  decisions  down  to  that 
time.  His  work  became,  therefore,  a very  valuable  digest  to 
the  practising  lawyer,  and  particularly  as  during  the  times  of 
Lord  Holt  and  Lord  Mansfield,  the  law  concerning  negotia- 
ble paper  was  extensively  discussed,  and  vostlj'  improved. 
Mr.  Rayley,  who  is  now  a judge  of  the  K.  R.,  published  in 
1789,  a little  tefore  the  work  of  Kyd,  a small  manual  or  digest 
of  the  principles  which  govern  the  negotiability  of  bills  and 
notes.  As  a collection  of  rules  expressed  with  sententious 
brevity  and  jierfect  precision,  it  is  admirable.  In  a subsequent 
edition,  he  stated  also  the  cases  from  which  his  principles 
were  deduced.  A work  of  more  full  detail,  aiwl  of  a more 
Bcientiflc  cast,  seemed  to  be  still  wanting  on  the  subject,  and 
that  was  well  supplied  by  Mr.  Chitty’s  treatise  on  bills,  notes, 
and  checks,  first  published  in  1799.  He  had  recourse,  though 
in  a sparing  degree,  to  the  treatise  of  Pothier  for  illustration 
of  the  rules  of  this  part  of  the  general  law  merchant ; and  it 
is  obvious,  that  a more  free  and  liberal  spirit  of  inquiry  dis- 
tinguishes the  professional  treatises  of  the  present  age  from 
those  of  former  periods.  The  works  of  Park  and  Marshall 
on  Insurance,  and  Abbot  on  Shipping,  and  Chitty  on  Bills, 
and  Jones  on  Bailment,  have  all  been  enriched  by  the  pro- 
found and  classical  productions  of  France  and  Italy  on  com- 
mercial jurisprudence. 

The  treatise  of  Pothier  on  Bills  is  finished  with  the  same 
order  and  justness  of  proportion,  the  same  comprehensiveness 
of  plan,  and  clearness  of  analysis,  which  distinguish  his  otiier 
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treatises  on  contracts.  His  work  is  essentially  a commentary 
upon  the  French  ordinance  of  1673 ; and  he  had  ample  ma- 
terials in  the  commentary  of  M.  Jousse,  and  in  the  treatises 
on  the  same  subject  by  Dupuy  de  la  Serra,  and  by  Savary, 
to  which  he  frequently  refers.  He  also  cites  two  foreign  works 
of  learning  on  the  doctrine  of  negotiable  f>aper,  and  those  are 
Scacchxa  De  Commerciis  et  Cambio,  and  Heineccius’s  trea- 
tise, entitled,  Elementa  Juris  Camhialis.  The  latter  work 
contains  very  full  and  satisfactory  evidence  of  tlie  professional 
erudition  of  the  Germans  on  subjects  of  maritime  law.  He 
refers  to  the  ordinances  of  various  German  states,  and  of 
several  of  the  Hanse  towns,  relating  to  commercial  paper, 
and  he  cites  eight  or  ten  professed  German  treatises  on  bills 
of  exchange.” 

It  has  been  a frequent  practice  on  the  European  continent, 
to  reduce  the  law  concerning  bills,  as  well  as  concerning  other 
maritime  subjects,  into  system  by  ordinance.  The  commer- 
cial ordinance  of  France,  in  1673,  digested  the  law  of  bills  of 
exchange,  and  it  was,  with  some  alterations  and  amendments, 
incorporated  into  the  commercial  code  of  1807.  Since  the 
publication  of  the  new  code,  M.  Pardessus  has  written  a valu- 
able commentary  on  this,  as  well  as  on  other  parts  of  the 
code ; and  there  is  a clear  and  concise  summary  of  tlie  law 
concerning  negotiable  paper  in  M.  le  Comte  Merlin's  Reper- 
toire de  Jurisprudence,  under  the  title  of  Lettre  et  BMet 
de  Change.  Thomson’s  treatise  on  the  law  of  bills  and  notes 
in  Scotland,  is  a superior  work,  and  spoken  of  in  very  high 
terms  by  persons  entirely  competent  to  judge  of  its  value. 
The  law  concerning  negotiable  paper  has  at  length  become 
a science,  which  can  be  studied  with  infinite  advantage  in 
the  various  codes,  treatises,  and  judicial  decisions;  for,  in 
them,  every  possible  view  of  the  doctrine,  in  all  its  branches, 
has  been  considered,  its  rules  established,  and  its  limitations 
accurately  defined. 


a See  Heineccii  Optra,  tom.  6,  injine. 


Digitized  by  Google 


LECTURE  XLV. 


OF  THE  TITLE  TO  MERCHANTS’  VESSELS. 

The  utility  of  an  outline  of  the  code  of  maritime  law, 
mii:it  consist  essentially  in  the  precision,  as  well  as  in  the  per- 
spicuity, with  which  its  principles  are  illustrated  by  a series 
of  positive  rules.  Every  work  on  this  subject  will  unavoida- 
bly become,  in  a degree,  dry  and  minute  in  the  detail ; but 
it  would  be  destitute  of  real  value,  unless  it  were  practical  in 
its  design  and  application.  The  law  concerning  shipping 
and  seamen,  negotiable  paper,  and  marine  insurance,  con- 
trols the  must  enterprising  and  the  most  busy  concerns  of 
mankind  ; and  it  consists  of  a system  of  principles  and  facts, 
in  the  shape  of  usages,  regulations,  and  precedents,  which 
are  a.ssimilated  in  the  codes  of  all  commercial  nations,  and 
arc  as  distinguished  for  simplicity  of  design,  and  equity  of 
purpose,  as  they  are  for  the  variety  and  minuteness  of  their 
provisions.  I have  wished  (and  I hope  not  entirely  without 
success)  to  be  able  to  give  to  the  student  a faithful  summary 
of  the  doctrines  of  commercial  jurisprudence,  and  to  awaken 
in  his  breast  a generous  zeal  to  become  familiar  with  the  lead- 
ing judicial  decisions,  and  especially  with  the  writings  of  those 
great  masters  in  the  science  of  maritime  law,  whose  talents 
and  learning  have  enabled  them  to  digest  and  adorn  it. 

The  law  of  shipping  may  be  conveniently  arranged  under 
the  following  general  heads : 1.  Of  the  title  to  vessels.  2. 
Of  the  |)erson8  employed  in  the  navigation  of  merchants’  ships. 
3.  Of  the  contract  of  affreightment.  This  arrangement  is 
very  nearly  the  same  with  that  pursued  by  Mr.  Abbott,  (now 
Lord  Tenterden,)  in  his  treatise  on  the  subject,  and  which, 
VoL.  III.  17 
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after  comparing  it  with  the  method  in  which  these  various 
topics  Itave  been  discussed  by  oilier  writers,  I do  not  think 
can  be  essentially  improved.  It  has  been  substantially  adopt- 
ed by  Mr.  Holt,  in  his  “ System  of  the  Shipping  and  Navi- 
gation Laws  of  Great  Britain,”  and  still  more  closely  followed 
by  M.  Jacobsen,  the  Danish  civilian,  in  his  treatise  on  the 
“ Laws  of  the  Sea.”  The  law  of  shipping,  as  thus  arranged 
and  divided,  will  form  the  subject  of  this,  and  of  the  two  suc- 
ceeding lectures. 

(1.)  Requisites  to  a valid  title  to  vessels. 

The  title  to  a ship  passes  by  writing.  A bill  of  sale  is  the 
true  and  proper  muniment  of  title  to  a ship,  and  one  which 
. the  maritime  courts  of  all  nations  will  look  for,  and,  in  their 
ordinary  practice,  require.*  In  Scotland,  a written  convey- 
ance of  property  in  ships  has,  by  custom,  become  essential ; 
and  in  England  it  is  made  absolutely  necessary  by  statute, 
with  regard  to  British  subjects.*  Possession  of  a ship,  and 
acts  of  ownership,  will,  in  this,  as  in  other  cases  of  property, 
be  presumptive  evidence  of  title,  without  the  aid  of  documen- 
tary proof,  and  will  stand  good  until  that  presumption  be 
destroyed  by  contrary  proof and  a sale  and  delivery  of  a 
ship,  without  any  bill  of  sale,  or  instrument,  will  be  good  at 
law  as  between  the  parties.'^  But  the  presumption  of  title 
arising  from  possession  may  easily  be  destroyed ; and  the  ge- 
neral rule  is,  that  no  [lerson  can  convey  who  has  no  title ; 
and  the  mere  fact  of  possession  by  the  vendor  is  not,  of  itself, 


a Lord  Stowcll  in  tlie  Sisters,  5 Rob.  JlJm.  Rep.  153.  Story,  J.,  1 
Maton't  Hep.  139.  2 ibid.  435.  OM  v.  Eagle  Insurance  Company,  4 
Mason,  390. 

6 Slat.  34,  Geo.  III.  c.  68.  See  also,  Camden  t.  Anderson,  5 Term 
Hep.  709.  The  Sisters,  5 Hob.  Adm.  Hep.  155.  Bell’s  Commentaries 
on  the  Laws  of  Scotland,  vol.  i.  1 52. 

c Robertson  v.  French,  4 East’s  Rep;  130. 

d Taggard  r.  Loring,  16  Mass.  Hep.  336.  Wendover  & Hinton  r. 
Ilogcboom,  7 Johns.  Rep.  308. 
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sufficient  to  give  a title.  Though  the  master  of  a ship,  as 
we  shall  presently  see,  be  clothed  with  great  powers  connect- 
ed with  tlic  employment  and  navigation  of  the  ship,  he  has 
even  no  authorit}'  to  sell,  unless  in  a case  of  extreme  neces- 
sity, and  then  lie  has  an  implied  authority  to  exercise  his 
discretion  for  the  benefit  of  all  concerned.® 

It  has  frequently  been  the  case,  that  the  sale  of  a ship  has 
been  procured  in  foreign  countries  by  order  of  some  admiralty 
court,  as  a vessel  unfit  for  service.  Such  sales  are  apt  to  be  col- 
lusively  conducted  ; and  the  English  courts  of  common  law 
do  not  regard  them  as  binding,  even  though  made  6ona  fide, 
and  for  the  actual  as  well  as  the  intended  benefit  of  the  par- 
ties in  interest.  They  hold,  that  there  is  no  adequate  foun- 
dation for  such  authority  in  the  legitimate  powers  of  the  ad- 
miralty courts.  They  have  no  such  power  by  the  law  of 
nations,  and  no  such  power  is  exercised  by  the  Court  of  Ad- 
miralty at  Westminster.*  Lord  Stowell,  on  the  other  hand, 
considered  the  practice  which  obtained  in  the  vice-admiralty 
courts  abroad,  of  ordering  a sale  under  the  superintendence 
of  the  court,  to  be  very  convenient  when  the  fact  of  necessity 
was  proved  ; and  he  seemed  to  consider,  that  it  would  be  a 
defect  in  the  law  of  England,  if  a practice  so  conducive  to  the 
public  utility,  could  not  legally  be  maintained.  The  Court 
of  Admiralty,  feeling  the  expediency  of  tlie  power,  would  go 
far  to  support  the  title  of  the  purchaser.'  The  proceeding 
which  is  condemned  by  the  courts  of  law,  is  a voluntary  pro- 
ceeding, instituted  by  the  master  himself  on  petition  for  a sale, 
founded  on  a survey,  proof,  and  report,  of  the  unnavigable 
and  irreparable  condition  of  the  vessel.  It  is  essentially  tlie 


a Haymao  r.  Milton,  5 Etp.  JV.  P..  Rep.  65,  and  ace  tijfra. 
b Reid  r.  Darby,  10  Eatl't  Rep.  143.  Morria  v.  Robiason,  3 Barms, 
dr  Crete . 196. 

c Fanny  and  Elmira,  1 Edie.  Aehn.  Rep.  117.  Tbe  Warrior,  2 Bod- 
<on,  288.  293.  295.  Story,  J.,  in  tbe  case  of  tbo  Schooner  Tilton,  5 
Maton,  474. 
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act  of  the  master,  under  the  auxiliary  sanction  of  the  court, 
founded  merely  upon  a survey  of  the  ship  to  see  whether  she 
be  seaworthy ; and  it  is  to  be  distinguished  from  the  case  in 
which  the  admiralty  has  regular  jurisdiction  of  the  subject  by 
a proceeding  in  rem,  founded  on  some  adverse  claim.  In 
such  coses,  the  power  of  sale,  in  the  sound  discretion  of  the 
court,  is  indisputable,  and  binds  all  the  world.  This  is  a pro- 
position of  universal  law,  founded  on  the  commercial  inter- 
course of  states,  and  the  jus  gentium.  So,  as  we  have 
already  seen  in  a former  volume,**  capture  by  a public  enemy 
devests  the  title  of  the  true  owner,  and  transfers  it  to  the  cap- 
tor,  after  a regular  condemnation  by  a prize  court  of  the  sove- 
reign of  the  captor.* 

Upon  the  sale  of  a ship  in  port,  delivery  of  possession  is 
requisite  to  make  the  title  perfect.  If  the  buyer  sufTers  the 
seller  to  remain  in  possession,  and  act  as  owner,  and  the  seller 
should  become  bankrupt,  the  property  would  be  liable  to  Ids 
creditors,  and,  in  some  cases,  also  to  judgment  creditors  on 
execution.  The  same  rule  exists  in  the  case  of  the  mortgage 
of  a ship  ; but  where  a sale  is  by  a part  owner,  it  is  similar 
to  the  sale  of  a ship  at  sea,  and  actual  delivery  cannot  take 
place.  Delivery  of  the  muniments  of  title  will  be  sufficient, 
unless  the  part  owner  be  himself  in  the  actual  possession.'  If 
the  ship  be  sold  while  abroad,  or  at  sea,  a delivery  of  the 
grand  bill  of  sale,  and  other  documents,  transfers  the  property, 
as  in  the  case  of  the  delivery  of  the  key  of  a warehouse.  It 
is  all  the  delivery  that  the  circumstances  of  the  case  admit  of; 
and  it  is  giving  to  the  buyer,  or  mortgagee,  the  ability  to  take 
actual  possession,  and  which  he  must  do  as  soon  as  possible 


a See  vol.  i.  102. 

'6  Id  tbe  case  of  the  Attorney  General  v.  Norstedt,  3 Price't  Exeheq. 
Pep.  97,  a jadicial  sale  of  a vessel  as  derelict  by  the  Instance  Court  of 
tbe  Admiralty,  was  held  to  bind  even  the  crown’s  right  of  seizure  for 
a previons  forfeiture. 

r Addis  r.  Baker,  1 Jtnit.  Rep.  333.  Abbott  on  Shipping,  10. 
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on  the  return  of  the  ship.  If  the  buyer  takes  possession  of  a 
ship  sold  while  at  sea,  within  a reasonable  lime  after  her  arri- 
val in  port,  his  title  will  prevail  against  that  of  a subsequent 
purchaser  or  attaching  creditor."  But  the  buyer  takes  sub- 
ject to  all  incumbrances,  and  to  all  lawful  contracts  made  by 
the  master  respecting  the  employment  and  hypothecation  of 
the  ship  prior  to  notice  of  the  transfer.* 

The  English  cases  speak  of  the  transfer  of  a ship  at  sea 
by  the  as.'iignmcnt  of  the  grand  bill  of  sale,  and  that  expres- 
sion is  understood  to  refer  to  the  instrument  whereby  the  ship 
was  originally  transferred  from  the  builder  to  the  owner,  or 
first  purchaser.  But  the  American  cases  speak  simply  of  a 
bill  of  sale,  and  usually  refer  to  the  instrument  or  transfer 
from  the  last  proprietor  while  the  vessel  is  at  sea,  and  which 
is  sufficient  to  pass  the  property,  if  accompanied  with  the  act 
of  taking  possession  as  soon  as  conveniently  may  be  (and 
which  in  England  must  be  by  statute  within  ten  days)  after 
the  vessel  arrives  in  port." 

(2.)  Who  is  liable  as  owner. 

There  is  no  doubt  that  the  owner  is  personally  liable  for 
necessaries  furnished,  and  repairs  made  to  a ship,  by  order 
of  the  master  s'*  and  the  great  point  for  discussion  is,  who  is 
to  be  regarded  as  owner.  The  ownership,  in  relation  to  this 
subject,  is  not  determined  by  the  register  ; nor  is  a regular 
bill  of  sa'e  of  the  properly  essential  to  exempt  the  former  owner 


a Ex  parte  Matthews,  2 f'etey,  272.  Hall  r.  Gurney,  Cooke'e  B.  L. 
231.  Mair  V.  Glennie,  4 Jllaute  Selw.  240.  Joy  r.  Sean,  0 PteL  4. 

6 Mair  v.  Glennie,  4 Maule  4.  Selu>.  240.  Hay  r.  Fairbnrn,  2 
Bamre.  S(  Aid.  193.  Atkinson  v.  Malinj,  2 Term  Rep.  4G2.  Port- 
land Bank  v.  Stubbs,  G Maxt.  Rep.  422.  Putnam  r.  Dutch,  8 Mate. 
Rep.  287.  Badlam  v.  Tucker,  1 Pick.  Rep.  396. 

c Portland  Bank  v.  Stacey,  4 Maxt.  Rep.  663.  Wheeler  t.  Sum- 
ner, 4 Maton,  1 83. 

d Webster  r.  Seekamp,  4 Bamio.  4-  Aid.  352. 
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from  responsibility  for  supplies  furnished.  Where  the  con- 
tract of  sale  is  made,  and  possession  delivei^,  the  circum- 
stance that  the  naked  legal  title  remains  in  the  vendor  for  his 
security,  does  not  render  him  liable,  as  owner,  on  the  con- 
tracts, or  for  the  conduct  of  the  master.” 

It  has  been  a dis|)utcd  f[uestion,  whether  the  mortgagee  of 
a ship,  before  he  takes  possession,  be  liable  to  tlie  burdens 
and  entitled  to  the  benefits  belonging  to  the  owner.  In  the 
case  of  Chinney  v.  Blachbournc,''  it  was  held  by  the  K.  B. 
that  the  mortgagor,  in  such  a case,  and  not  the  mortgagee, 
was  to  be  deemed  owner,  and  entitled  to  the  freight,  and 
liable  for  the  rc])airs  and  other  expenses.  The  same  decision 
was  made  by  the  C.  B.  in  Jacksmi  v.  Vernon.^  But  Lord 
Kenyon,  in  Weslcrddl  v.  Dalr,*  entertained  a diflerent 
opinion,  and  he  considered  the  mortgagee,  whether  in  or  out 
of  possession,  to  be  the  owner,  and  entitled  to  the  freight,  and 
bound  for  the  exjrcnses  of  the  ship.  The  w'oight  of  our  Ame- 
rican decisions  has  Itccn  in  favour  of  the  position,  that  a 
mortgagee  of  a ship  out  of  possession  is  not  liable  for  repairs 
or  necessaries  procured  on  the  order  of  the  master,  and  not 
upon  the  particular  credit  of  tire  mortgagee,  who  was  not  in 
the  receipt  of  the  freight ; though  tlie  rule  is  otherwise  when 
the  mortgagee  is  in  possession,  and  the  vessel  employed  in  his 
service.”  The  case  of  Fisher  v.  WilUng/  has  a strong  bear- 


a WendoTcr  v.  Hogotoom,  7 Johnt.  Rep.  308.  Leonard  T.  Hun- 
tington, 15  ibid.  298.  Thorn  v.  Hicks,  7 Cowen'e  Rep.  697. 
b 1 IT.  Jilacks.  117,  note, 
c 1 IT.  Blackt.  Rep.  114, 

d 7 Term  Rep.  306.  In  Dean  r.  M‘Ghic,  4 Bingham,  45,  it  was 
held,  that  on  a mortgage  of  a ship,  the  accruing  freight  passed  to  the 
mortgagee. 

e M'Intyre  V.  Scott,  8 Johnt.  Rep.  159.  Champlin  r.  Butler,  18 
ibid.  169.  Tucker  v.  Buffington,  15  Matt.  Rep.  477.  Colson  t.  Bon- 
*cy,  6 Greenleaf,  474. 

f 8 Serg.  Jf  Raw/e,  1 18,  a mortgagor  in  possession  of  a rcsacl  may 
pledge  the  freight.  Keith  r.  Murdoch,  JFheal.  Big.  506,  pJ.  II- 
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ing  in  favour  of  the  decisions  which  go  to  charge  the  mortga- 
gor ; for  it  was  held,  that  a mortgagee  of  a ship  at  sea  did 
rot,  merely  by  delivery  of  the  documents,  acquire  such  a pos- 
session as  to  be  liable  to  the  master  for  wages  accruing  after 
the  date  of  the  mortgage.  The  contract  w’as  with  the  mort- 
gagor, and  there  was  no  privity  between  tlie  master  and  the 
mortgagee,  before  possession  taken,  sufticient  to  raise  an 
assumption.  A similar  decision  was  made  by  Ch.  J.  Abbott, 
in  Martin  v.  Paxton,  and  cited  in  the  Pennsylvania  case. 
The  case  of  The  Mohawk  Insurance  Cofnjwnt/  v.  Eckford, 
decided  in  the  Court  of  Common  Pleas  in  the  city  of  New- 
York,  in  1828,  aiul  the  case  of  Thorn  v.  Hicks,''  show  that 
the  rule  is  considered  to  be  settled  in  New-York,  that  a mort- 
gagee out  of  possession  is  not  liable  for  services  rendered,  or 
necessaries  furnished,  to  a vessel,  on  the  credit  of  the  mort- 
gagor, or  other  person  having  the  equitable  title.  The  ques- 
tion seems  to  resolve  itself  into  the  inquiry,  whether  the  cir- 
cumstances afford  evidence  of  a contract  express  or  im|>lied, 
as  regards  mortgagees  not  in  posse-ssion.  If  the  claimant 
dealt  with  the  mortgagor  solely  as  owmer,  he  cannot  look  to 
the  mortgagee.  To  whom  was  the  credit  given,  seems  to  be 
tlie  true  ground  on  which  the  question  ought  to  stand.*  In 
a case  before  Lord  Ellenborough,  in  1616,‘  he  nilctl,  that  a 
mortgagee,  not  in  possession,  and  not  known  to  the  plaintiff, 
was  not  liable  for  stores  supplied  by  the  captain’s  order.  The 
weight  of  authority  is  decidedly  in  favour  of  the  mortgagee 
who  has  not  taken  possession  ; and  if  he  has  left  the  posses- 
sion and  control  of  the  ship  to  the  mortgagor,  he  will  not  1x5 
liable  to  the  master  for  wages  or  disbursements,  or  to  any 
other  |x;rson,  for  repairs  and  necessaries  done  or  supplied  by 
the  master’s  order,  where  the  mortgagor  has  been  treated  as 
owner.  If,  however,  there  h;is  been  no  such  dealing  with 


a 7 Coteen'i  liep.  C97. 
b Baker  v.  Backle,  7 J.  B.  Moore,  349. 
c TtreotyniaD  v.  Hart,  1 Slarkie's  Bcp.  3CC. 
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the  mortgagor  in  the  ctiarnctcr  of  owner,  but  ihe  cretlit  has 
been  given  to  tiie  person  who  may  be  owner,  it  is  a point 
still  remaining  open  for  discussion,  whether  lire  liability  will 
attach  to  the  beneficial,  or  to  the  legal  owner.  T'he  principle 
of  the  decision  in  Trewhdla  v.  Rowe,''  was,  that  a vendee 
of  a ship,  whatever  equitable  title  might  exist  in  him,  was  not 
liable  for  supplies  furnished  before  the  legal  title  was  conveyed 
to  him,  and  registered  in  the  manner  prescribed  by  the  regis- 
try acts,  and  when  he  was  unknown  to  the  tradesman  who 
supplied  the  materials.* 

There  are  analogous  cases  which  throw  light  upon  this 
subject.  Thus,  in  Young  v.  Brandcr,‘  the  legal  title  re- 
mained for  a month  after  the  sale  in  the  vendor  upon  the 
face  of  the  register,  because  the  vendee  had  omitted  to  com- 
ply with  the  forms  prescribed  by  the  registry  acts.  But  it 
was  held,  that  he  was  not  liable  during  that  interval  for 
repairs  ordered  by  the  captain,  under  the  direction  of  the 
vendee,  and  who  had  no  authority,  express  or  implied,  from 
the  legal  owner.  The  vendee  ordered  the  repairs  in  his  own 
right,  and  tliere  was  no  privity  of  interest  between  him  and 
the  legal  owner,  and  the  credit  w'as  actually  given  to  the 
vendee.  So,  ogain,  the  regular  registered  owner  of  a ship 
was  Reid  not  to  be  liable  for  supplies  furnished  by  order  of  the 
charterer,  who  had  chartered  the  ship  at  a certain  rent  for  a 
number  of  voyages.  The  owner  had  devested  himself,  in 
that  case,  of  all  control  and  possession  of  the  vessel  during 
the  existence  of  the  charter  party,  and  he  had  no  right,  under 


a 1 1 Easl't  Rep.  435. 

4 The  same  priuciplegoremed  thedeciaion  in  Harrington  T.  Fiy,2 
Bingham,  179,  and  by  the  English  statute  of  4 Geo.  IV.  c.  41,  and  of  6 
Geo.  IV.  c.  110,  on  a transfer  of  a ship,  or  any  interest  therein  by  mort- 
gage or  assignment  by  way  of  lecurityjor  a debt,  the  entry  in  the  hook 
of  registry  is  so  to  state  it,  and  the  mortgagee  or  assignee  shall  not  by 
reason  thereof  be  deemed  owner,  nor  the  mortgagor  cease  to  be  owner, 
except  so  far  as  to  render  the  security  arailable. 
c 8 Eatl'i  Rep.  10. 
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it,  to  appoint  the  captain."  The  question  in  these  cases  is, 
whether  the  owner,  by  reason  of  the  charter  party,  has  de- 
vested himself  of  the  ownership  pro  hoc  vice,  and  whether 
there  has  been  any  direct  contract  between  the  parties,  vary- 
ing the  responsibility. 

In  Vallejo  v.  Wheeler,''  tlie  court  proceeded  on  the  ground, 
that  Uie  charterer  was  owner  pro  hac  vice,  inasmuch  as  he 
appointed  the  master.  The  subject  was  much  discussed  in 
M'Intire  v.  Brown,‘  and  it  was  held,  that  where,  by  the 
terms  of  the  charter  party,  the  ship  owner  appoints  the  master 
and  crew,  and  retains  the  management  and  control  of  the 
vessel,  the  charter  was  to  be  considered  as  a covenant  to  carry 
goods.  But  where  the  whole  management  is  given  to  the 
freighter,  it  is  more  properly  a hiring  of  the  Vessel  for  the 
voyage,  aud  in  such  case  the  hirer  is  to  be  deemed  owner  for 
the  voyage.  In  Hallet  v.  Tlie  Columbian  Insurance  Com- 
pany,* the  owner  of  the  vessel,  by  the  charter  party,  let  the 
whole  vessel  to  the  master,  who  was  to  victual  and  man  her 
at  his  own  expense,  and  have  the  whole  management  and 
control  of  her,  and  he  was  held  to  be  the  owner  for  the  voy- 
age ; and  a similar  decision  was  made  in  Taggard  v.  Lo- 
ring.*  The  case  of  Fletcher  v.  Braddick^  adopted  the  same 
principle  which  had  been  laid  down  by  Ch.  J.  Lee,  in  Parish 
v.  Crawford,*  and  it  was  declared,  that  the  ownership,  in 
respect  to  all  third  persons,  remained  with  the  original  pro- 
prietor when  the  vessel  was  supplied  and  repaired  by  the 
owner,  and  navigated  by  a master  and  sailors  provided  and 
paid  for  by  him.  In  that  case,  the  ship  was  chartered  by  the 


a Frazer  v.  Marab,  13  Eatl't  Rtp.  338. 
b Comp.  Rep.  143. 
c 1 Johtu.  Rep.  339. 
d 8 Johru.  Rep.  272. 
e 16  Jdoit.  Rep.  336. 

/ 5 Bot.  4-  Pull.  183. 
g'  Sir.  Rep.  1251. 

VoL.  III.  18 
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commissioners  of  the  navy,  who  placed  a commander  in  the 
navy  on  board,  and  the  master  wm  to  obey  his  orders  ; but, 
with  regard  to  third  persons,  it  was  still,  notwithstanding  that 
very  important  fact,  considered  to  be  the  ship  of  the  owners, 
and  they  were  held  answerable  for  damage  done  by  the  ship. 
This  liighly  vexed  question,  and  so  important  in  its  conse- 
quences to  the  claim  of  lien,  and  the  responsibilities  of  owmer- 
ship,  depends  on  the  inquiry,  whether  the  lender  or  hirer, 
under  a charter  party,  be  the  owner  of  the  ship  for  the  voy- 
age. It  is  a dry  matter  of  fact  question,  who,  by  tlie  charter 
party,  has  the  possession,  command,  and  navigation  of  the 
ship.  If  the  general  owner  retains  the  same,  and  contracts 
to  carry  a cargo  on  freight  for  the  voyage,  the  charter  party 
is  a mere  afTreighiment  sounding  in  covenant,  and  the 
freigliler  is  not  clothed  with  the  character  or  legal  response 
hility  of  ownership.  The  general  owner,  in  such  a case,  is 
entitled  to  the  freiglit,  and  may  sue  the  consignee  on  the  bills 
of  lading  in  the  name  of  the  master,  or  he  may  enforce  his 
claim  by  detaining  the  goods  until  payment,  the  law  giving 
him  a lien  for  freight.  But  where  the  freighter  hires  the  pos- 
session, command,  and  navigation  of  the  ship,  for  the  voyagej 
he  becomes  the  owner,  and  is  responsible  for  the  conduct  of 
the  master  and  mariners,  and  the  general  owner  has  no  lien 
for  the  freight,  because  lie  is  not  the  carrier  for  the  voyage. 
This  is  the  principle  declared  and  acted  upon  in  the  greatly 
litigated  and  very  ably  discussed  case  of  Christie  v.  Lewis  / 
and  it  is  the  principle  declared  by  the  Supreme  Court  of  the 
United  Slates,  in  Marcardier  v.  The  Chesapeake  Insu- 
rance Company,*  and  Grade  v.  Palmer, ‘ and  followed 
generally  by  the  courts  of  justice  in  this  country. It  may  be 
considered  as  the  sound  and  settled  law  on  the  subject. 


a 2 Brod.  <f-  Bing.  410.  , 

6 8 Cranch^s  Rep.  39. 
c 8 Wheat.  Rep.  605. 

d Pitkiov.  6reiDerd,5  Cl«rkso(>,  r. 4 Coir/n'i 
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(3.)  Of  the  custom-house  documents. 

The  United  Stales  have  imitated  the  policy  of  England, 
and  other  commercial  nations,  in  conferring  peculiar  privi- 
leges upon  American  built  ships,  and  owned  by  our  own 
citizens ; and  I shall  now  examine  the  acts  of  Congress,  so 
far  as  they  go  to  ascertain  the  title  to  American  ships,  and 
the  mode  of  transferring  that  title.  The  object  of  the  regis- 
try acts  is  to  encourage  our  own  trade,  navigation,  and  ship 
building,  by  granting  peculiar  or  exclusive  privileges  of  trade 
to  the  flag  of  the  United  State.?,  and  by  prohibiting  the  oom- 
munication  of  those  immunities  to  the  .shipping  and  mariners 
of  other  countries.  These  provisions  are  well  calculated  to 
prevent  the  commission  of  fraud  upon  individuals,  as  well  as 
to  advance  the  national  policy.  The  registry  of  all  vessels 
at  the  custom-house,  and  the  memorandums  of  the  transfers, 
add  great  security  to  title,  and  bring  the  existing  state  of  our 
navigation  and  marine  under  the  view  of  the  general  govern- 
ment. By  these  regulations,  the  title  can  be  effectually  traced 
back  to  its  origin." 


Rep.  470.  Reyooldi  v.  Toppan,  15  Mate.  Rep.  370.  Emery  r.  Her- 
»ej,  A Oreenleaf  t Rep.  407.  Lander  v.  Clark,  1 Hall't  M".  Y.  Rep, 
355. 

a A historical  vieiv  of  the  Ians  of  England,  srith  regard  to  shipping 
and  navigation,  is  given,  with  admirable  elcarness,  method,  and  accu- 
racy, by  Mr.  Reeves,  in  his  “ Hitlory  of  the  Imw  of  Shipping  and 
Mavigalion,"  published  in  1792  ; and  the  policy  of  that  system  be  con- 
siders to  have  been  vindicated  and  triumphantly  sustained,  in  the  in- 
crease of  the  English  shipping,  the  extension  of  their  foreign  naviga- 
tion and  trade,  and  the  unrivalled  strength  of  their  navy.  The  policy 
of  the  British  statutes  was  to  create  skilful  and  hardy  seamen,  and  to 
con6oe  the  privileges  of  English  trade,  as  far  as  was  consistent  with  the 
extent  of  it,  to  British  built  shipping.  But  the  quantity  of  British 
built  shipping  was  not  at  first  adequate  to  carry  on  the  whole  trade  of 
the  country,  and  it  became  a secondary  object  to  confer  privileges  on 
foreign  built  ships  in  British  ownership.  In  proportion  as  British  built 
shipping  increased,  the  privileges  conferred  on  foreign  built  ships  in 
British  ownership  were  from  time  to  time  restricted.  The  English  oa- 
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The  acts  of  Congress  of  31st  December,  1792,  and  18th 
February,  1793,  constitute  the  basis  of  the  regulations  in  this 


ripitioD  laws,  prior  to  the  famoos  narigation  act  of  1 2 Charlet  II.  c.  18, 
were  crude  aod  undigested.  They  commenced  with  the  statute  of  S 
Richard  II.  aod  in  the  earlier  acts,  the  preference  of  English  ships  and 
mariners,  in  English  imports  aod  exports,  was  given  in  simple  and  ab- 
solute terms,  aod  they  kept  improving  in  accuracy  of  description  aod 
justness  of  policy  down  to  the  time  of  the  registry  acta.  The  naviga- 
tion act  of  Charlet  II.  described  what  were  English  built  and  English 
owned  ships,  and  in  what  cases  a foreign  built  ship,  owned  by  an  Eng- 
lish subject,  should  have  the  privileges  of  an  English  ship.  The  act 
did  not  require  any  foreign  ships  to  be  registered  ; but  a foreign  built 
ship,  unless  registered,  was  to  be  treated  as  an  alien  ship,  though  owned 
by  a British  subject.  The  statute  of  26  Oto.  III.  c.  60,  was  framed  by 
the  elder  Lord  Liverpool,  and  it  gave  rise  to  the  treatise  of  Mr.  Reeve, 
who  dedicated  bis  work  to  that  distinguished  nobleman.  The  navigation 
act  of  Charlet  II.  only  required  ships  to  be  \hc properly  of  British  sub- 
jects ; but  in  the  progress  of  the  system,  the  quati&cation  of  being 
British  hmll  was  added.  The  one  encouraged  British  seamen  aod  mer- 
chants, but  the  other  encouraged  also  British  ship  building.  The  sta- 
tute of  26  Oeo.  III.  declared  that  the  time  had  come,  when  the  policy 
of  employing  British  built  shipping  exclusively  in  the  commerce  of 
that  country,  ought  to  be  carried  to  the  utmost  extent,  and  it  accord- 
ingly enacted,  that  no  foreign  built  ship,  except  prizes,  nor  any  ship 
built  upon  a foreign  bottom,  although  British  owned,  should  be  any 
longer  entitled  to  any  of  the  privileges  or  advantages  of  a British  built 
ship,  or  of  a ship  owned  by  British  subjects.  This  statute  likewise  in- 
troduced into  the  European  trade  the  necessity  of  a register,  which  had 
been  introduced  iuto  the  plantation  trade  by  the  statute  of  7 and  8 Wm. 
III.  c.  22.  The  general  principle  established  by  the  act  of  26  Geo.  III. 
was,  that  all  British  ships,  with  some  few  exceptions,  should  be  regis- 
tered, and  a certificate  of  the  registry  obtained,  in  the  port  to  wbifb 
the  ship  belonged.  All  ships  entitled  and  required  to  be  registered, 
were  made  subject  to  forfeiture  for  attempting  to  proceed  to  sea  with- 
out a British  register.  All  ships  not  entitled  to  the  privileges  of  Bri- 
tish built  or  British  owned  ships,  and  all  ships  not  registered,  although 
owned  by  British  subjects,  were  to  be  deemed  alien  ships,  aod  liable  to 
the  same  penalties  and  forfeitures  as  alien  ships.  British  subjects  might 
still  employ  foreign  ships  in  neutral  trade,  subject  only  to  the  alien  du- 
ties. The  statute  further  required,  that  upon  every  alteration  of  the 
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country  for  the  foreign  and  coasting  trade,  and  for  the  fish- 
eries of  the  United  States;  and  they  correspond  very  closely 
with  the  provisions  of  the  British  statutes  in  the  reign  of 
George  III. 

No  vessel  is  to  be  deemed  a vessel  of  the  United  States,  or 
entitled  to  the  privileges  of  one,  unless  registered,  and  wholly 
owned  and  commanded  by  a citizen  of  the  United  States. 
The  American  owner  in  whole,  or  in  part,  ceases  to  retain 


property,  an  endorgement  was  to  be  made  upon  the  registry,  and  a me- 
morandum thereof  entered  at  the  custom-house;  and  that  upon  every 
transfer,  in  whole  or  in  part,  the  certificate  of  the  registry  was  to  be 
set  out  in  the  bill  of  sale.  The  statute  of  34  Oto.  III.  c.  68,  was  an 
•nlargement  of  the  statute  36  Geo.  III.,  and  it  contained  several  pro- 
visions for  granting  new  certificates  upon  a transfer  of  property,  and 
it  regulated  those  cases  only  in  which  a title  to  a certificate  bad  been 
given,  and  a certificate  was  required  to  be  obtained,  and  it  required  all 
registered  vessels  to  be  navigated  by  a British  master,  and  a crew  of 
whom  three  fourths  were  British. 

The  navigation  laws  of  Great  Britain  now  form  a permanent  and 
regular  code,  and  they  were  involved  in  a labyrinth  of  statutes,  and  not 
easily  rendered  simple  and  intelligible  to  practical  men,  until  the  sta- 
tutes of  4 Geo.  IV.  c.  41,  and  6 Geo.  IV.  c.  109  and  110,  reduced  all 
the  former  provisions  into  one  consolidated  system.  The  registry  acta 
have  peculiar  simplicity  and  legal  precision  for  statute  productions  of 
that  kind,  and  they  are  regarded  by  English  statesmen  and  lawyers  as 
highly  honourable  to  the  talents,  experience,  and  vigilance  of  Lord 
Liverpool,  who  has  established  on  solid  foundations  the  naval  power  and 
commercial  superiority  of  his  country.  The  code  of  laws  cooslituling 
the  navigation  system  of  England,  has  been  well  digested,  not  only  in 
tbe  history  of  Mr.  Reeves,  to  which  I have  alluded,  but  by  Lord  Teoter- 
deo,  in  his  accurate  and  antboritative  “ Treatise  of  the  Last  relative  to 
Merchant  Ships  and  Seamen;”  and  still  more  extensively,  and  very 
ably,  in  Holt’s  “ System  of  the  Shipping  and  Mvigation  Laxes  of  Great 
Britain.''  That  work  contains  all  tbe  laws  on  the  subject,  brought 
down  to  the  year  1820.  His  introductory  essay  is  a clear,  but  brief 
synopsis  of  tbe  history  and  policy  of  the  navigation  system.  In  tbe  sixth 
and  seventh  chapters  of  the  first  volume  ofMr.  Chitty’s  ample  “ Treatise 
on  the  Ijnes  of  Commerce  and  Manufactures,  and  Contracts  relating 
thereto"  we  have  also  a condensed  digest  of  tbe  same  code  of  naviga- 
tion laws. 
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. his  privileges  as  such  owner,  if  he  usually  resides  in  a foreign 
country,  during  the  continuance  of  such  residence,  unless  he 
be  a consul,  or  an  agent  for,  and  a partner  in,  some  American 
house,  carrying  on  trade  within  the  United  States.”  The 
register  is  to  he  made  by  the  collector  of  the  port  to  which 
such  ship  shall  belong,  or  in  which  it  shall  be,  and  founded 
on  the  oath  of  one  of  the  owners,  stating  the  time  and  place 
where  she  was  built,  or  that  she  was  captured  in  war  by  a 
citizen,  as  prize,  and  lawfully  condemned,  or  forfeited  for  a 
breach  of  the  laws  of  the  Stales  ; and  stating  the  owners  and 
ratister,  and  that  they  are  citizens,  and  that  no  subject  of  a 
foreign  power  was  directly  or  indirectly,  by  way  of  trust,  or 
otherwise,  interested  therein.  The  master  is,  likewise,  in 
certain  cases,  to  make  oath  touching  his  own  citizenship.  * 
Previous  to  the  registry,  a certificate  of  survey  is  to  be  pro- 
duced, and  security  given,  that  the  certificate  of  such  registry 
shall  be  solely  used  for  the  ship,  and  shall  not  be  sold,  lent, 
or  otherwise  disposed  of.  If  the  vessel,  or  any  interest  therein, 
bo  sold  to  any  foreigner,  and  the  vessel  be  within  the  United 
States,  the  certificate  of  the  registry  shall,  within  seven  days 
after  the  sale,  be  delivered  up  to  the  collector  of  the  district, 
in  order  to  be  cancelled ; and  if  the  sale  be  made  when  the 
vessel  is  abroad,  or  at  sea,  the  certificate  is  to  be  delivered  up 
within  eight  days  after  the  master’s  arrival  within  the  United 
States and  if  the  transfer  of  a registered  vessel  be  made  to  a 
foreigner  in  a foreign  port,  for  the  purpose  of  evading  the  reve- 
nue laws  of  the  foreign  country,  it  works  a forfeiture  of  the 
vessel,  unless  the  transfer  be  made  known  within  eight  days 
after  the  return  of  the  vessel  to  a port  in  the  United  States, 
by  a delivery  of  the  certificate  of  registry  to  the  collector  of 
the  port.''  So,  if  a registered  ship  be  sold,  in  whole  or  in  part. 


a Act  of  31it  December,  1792,  sec.  1 and  2. 
b Ibid.  sec.  3,  4 and  It. 
c Ibid.  sec.  6 and  7. 

d Ibid.  sec.  7.  16.  The  Margaret,  9 Wheaton,  421. 
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while  abroad,  to  a citizen  of  the  United  States,  the  vessel,  on 
her  first  arrival  in  the  United  States  thereafter,  shall  be  enti- 
tled to  all  the  privileges  of  a ship  of  the  United  States,  pro- 
vided a new  certificate  of  registry  be  obtained  within  three 
days  after  the  master  makes  his  final  report  upon  her  first 
arrival.*  If  the  vessel  be  built  within  the  United  States,  the 
ship-carpenter’s  certificate  is  requisite  to  obtain  the  register ; 
and  when  the  ship  is  duly  registered,  the  collector  of  the  port 
shall  grant  an  abstract,  or  certificate  of  such  registry.*  There 
are  several  minute  regulations  respecting  the  change  of  the 
certificate,  and  the  granting  of  a new  register,  which  need 
not  here  be  detailed  but  when  a vessel,  duly  registered,  shall 
be  sold  or  transferred,  in  whole  or  in  part,  to  a citizen  of  the 
United  States,  or  shall  be  altered  in  form  or  burthen,  she 
must  be  registered  anew,  and  her  former  certificate  of  regis- 
try delivered  up,  otherwise  she  will  cease  to  be  deemed  a ves- 
sel of  the  United  States,  or  entitled  to  any  of  the  privileges  of 
one.  In  every  case  of  sale  or  transfer,  there  must  be  some 
instrument  of  writing,  in  the  nature  of  a bill  of  sale,  which 
shall  recite  at  length  the  certificate  of  registry,  and  without 
it  the  vessel  is  incapable  of  being  registered  anew."*  Upon 
every  change  of  master,  the  owner  must  report  such  change 
to  the  collector,  and  have  a memorandum  of  such  change  en- 
dorsed upon  the  certificate  of  registry  ; and  if  any  ship  so 
registered  be  sold,  in  whole  or  in  part,  by  way  of  trust,  or  other- 
wise, to  a foreigner,  and  the  sale  be  not  made  known  as  above 
directed,  the  whole,  or  at  least  the  share  owned  by  the  citizen 
who  sells,  becomes  forfeited.* 

Vessels  enrolled  and  licensed,  or  licensed  only  if  under 


a Act  of  the  United  Statet,  March  2d,  1803,  sec.  3. 
b Laxo  of  the  United  Statet,  3Ut  December,  179S,  tec.  9. 
c Jbid.  sec.  12  and  13. 
d Ibid.  sec.  14. 
e Ibid.  sec.  16  sod  16. 
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twenty  tons,  are  entitled  to  the  privileges  of  vessels  employed 
in  the  coasting  trade  or  fisheries.*  Vessels,  to  be  enrc^led, 
must  possess  the  same  qualifications  ; and  llie  same  requi- 
sites, in  all  respects,  must  be  complied  with,  as  are  made  ne- 
cessary for  the  registry  of  ships  and  vessels  ; and  the  same 
duties  are  required  in  relation'io  such  enrolments  ; and  the 
ships  enrolled,  with  tlie  master  and  owner,  are  subject  to  the 
same  regulations  as  are  in  those  respects  provided  for  regis- 
tered vesseb.*  Any  vessel  may  be  enrolled  and  licensed,  that 
may  be  regbtercd,  upon  the  registry  being  given  up  ; and 
any  vessel  that  may  be  enrolled  may  be  registered,  upon  the 
enrolment  and  license  being  given  up.*  In  order  to  obtain  a 
license  for  carrying  on  the  coasting  trade,  or  fisheries,  the 
owner,  or  ship’s  husband,  and  master,  must  give  security  to 
the  United  States,  that  the  vessel  be  not  employed  in  any 
trade  whereby  the  revenue  of  the  United  States  may  be  de- 
frauded ; and  the  master  must  make  oath  that  he  b a citizen, 
and  that  the  license  shall  not  be  used  for  any  other  vessel,  or 
any  other  employment ; and  if  the  vessel  be  less  than  twenty 
tons  burthen,  that  she  is  wholly  the  property  of  a citizen 
of  the  United  States.  The  collector  of  the  dbtrict  there- 
upon grants  a license  for  carrying  on  the  coasting  trade,  or 
fishery.*'  Vessels  engaged  in  such  a trade  or  business,  with- 
out being  enrolled  and  licensed,  or  licensed  only,  as  the  case 
may  be,  shall  pay  alien  duties,  if  in  ballast,  or  laden  with 
goods  the  growth  or  manufacture  of  the  United  States,  and 
shall  be  forfeited  if  laden  with  any  articles  of  foreign  growth 
or  manufacture,  or  dbtilled  spirits.*  If  any  vessel  enrolled  or 
licensed,  proceed  on  a foreign  voyage,  without  first  surrender- 
ing up  her  enrolment  and  license,  and  being  duly  registered, 


a Act  of  Congrtu,  February  ISth,  1793,  sec.  1. 
b Ibid.  sec.  S. 
e Ibid.  sec.  3. 
d Ibid.  sec.  4. 

< Ibid.  sec.  6. 
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she  shall,  with  her  cargo  imported  into  the  United  States,  be 
subject  to  forfeiture.*  Tlie  other  general  provisions  relative 
to  the  rights  and  duties  appertaining  to  the  coasting  trade  and 
the  fisheries,  need  not  here  be  enumerated,  as  my  object  is  to 
consider  the  subject  merely  in  reference  to  the  documentary 
title  to  American  vessels. 

It  is  further  provided,  by  the  act  of  March  2,  1797,  that 
whenever  any  Vessel  is  tran.^ferred  by  process  of  law,  and 
the  register,  certificate  of  cnrolmeiit,  or  license,  is  retained  by 
the  former  owner,  a new  one  may  be  obtained  upon  the  usual 
terms,  without  the  return  of  the  outstanding  paper.  Vessels 
captured  and  condemned  by  a foreign  power  are  to  bo  con- 
sidered as  foreign  vessel.--,  and  not  entitled  to  a new  register, 
even  though  they  sliould  afterwards  become  American  pro- 
perty, unless  the  former  owner  regain  his  title,  by  purchase 
or  otherwise.*  Every  registered  or  unregistered  vessel,  owned 
by  a citizen  of  the  United  States,  and  going  to  a foreign  coun- 
try, and,  if  an  unregistered  vessel,  sailing  with  a sea  letter,  is 
entitled  to  a passport,  to  be  furnished  by  the  collector  of  the 
district.*  But  no  sea  letter  certifying  any  vessel  to  be  the  pro- 
perty of  a citizen  of  the  United  States,  can  be  issued,  except 
to  ships  duly  registered,  or  enrolled  and  licensed,  or  to  ves- 
sels wholly  owned  by  citizens  of  the  United  States,  and  fur- 
nished with,  or  entitled  to  sea  letters,  or  other  custom-house 
documents.'* 

The  English  registry  act  of  26  Geo.  III.  required  tlie  cer- 
tificate of  the  registry  to  be  truly  recited  at  length  in  every 
bill  of  sale  of  a British  ship  to  a British  subject ; otherwise 
such  bill  of  sale  was  declared  to  be  utterly  null  and  void  to  all 
intents  and  purposes  ; and  tliis  was  held  to  be  necessary,  even 
though  the  ship  was  at  sea  at  the  time,  and  the  vendee  took 


a .Act  nf  Congrett,  Ftbniary  18/A,  1793,  soc.  6. 
b Act  of  the  U.  S.,  June  27, 1797. 
e .Acta  of  Congresa,  June  1,  1796,  and  March  S,  1803. 
d Act  of  Congresa,  March  26,  1810. 

VoL.  III.  19 
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the  grand  bill  of  sale,  and  possession  of  the  ship,  immediately 
on  her  arrival  in  port.”  The  laws  of  the  United  States  do  not 
go  to  that  rigorous  extent ; and  the  only  consequence  of  a 
transfer,  without  a writing  containing  a recital  at  length  of  the 
certificate  of  registry,  is,  tliat  the  vessel  cannot  be  registered 
anew,  and  she  loses  her  privileges  as  an  American  vessel, 
and  becomes  subject  to  the  disabilities  incident  to  v^sels  not 
registered,  enrolled,  or  licensed,  as  the  statute  prescribes.  But 
where  an  American  registered  vessel  was  in  part  sold,  by  pa- 
rol, while  at  sea,  to  an  American  citizen,  and  again  resold  by 
parol  to  her  original  owner,  on  her  return  into  port,  and  be- 
fore entry,  that  transaction  was  held  not  to  deprive  the  vessel 
of  her  American  privileges,  or  subject  her  to  foreign  duties, 
for,  in  that  case,  no  new  register  was  requisite.  It  would 
have  been,  except  in  date,  a duplicate  of  the  old  one,  and  per- 
fecll}’  useless.* 

If  a ship  be  owned  by  American  citizens,  and  be  not  docu- 
mented according  to  the  provisions  of  the  registry  acts,  it  is 
not  liable  to  any  forfeitures  or  disabilities  which  are  not  spe- 
cially prescribed.  The  want  of  a register  is  not  a ground  of 
forfeiture,  but  the  cause  only  of  loss  of  American  privileges.* 
Every  vessel,  wherever  built,  and  owmed  by  an  American 
citizen,  is  entitled  to  a custom-house  document  for  protection, 
termed  a passport,  under  tlie  act  of  June  1,  1796  ; for  it  ap- 
plies to  “ every  ship  or  vessel  of  the  United  States,  going  to 
any  foreign  country.”  As  our  registry  acts  do  not  declare 
void  the  sale  or  transfer,  and  every  contract  or  agreement  for 
transfer  of  property  in  any  ship,  without  an  instrument  in 
writing,  reciting  at  large  the  certificate  of  registry  ; and  as 
they  have  not  prescribed  any  precise  form  of  endorsement,  on 
the  certificate  of  registry,  and  rendered  it  indispensable  in  every 


a Uollcston  w.  Hibbert,  3 Term  Rep.  406. 

k Tbe  Uoiled  Slates  v.  Williogs  and  Fraocis,  4 Cranch'$  Rep.  48. 

€ Hatch  r.  Smith,  5 JVa/f.  Rep.  42.  Philips  t.  Ladley,  1 IFoWU 
Ctr.  Rep.  326.  Willing  r.  United  States,  135. 
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sale,  as  is  the  case  under  the  British  statutes  of  26  Geo.  III. 
c.  60,  and  34  Geo.  III.  c.  68,  we  are  happily  relieved  from 
many  embarrassing  (]ucstions  which  have  arisen  in  the  Eng- 
lish courts  relative  to  the  sale  and  mortgage  of  ships. 

There  has  been  great  difiiculty,  and  some  alternation  of 
opinion,  in  the  English  courts,  in  the  endeavour  to  reconcile 
the  strict  and  positive  provisions  of  the  statute  with  the  prin- 
ciples of  equity,  and  the  good  faith  and  intention  of  the  con- 
tracting parties.®  It  has  even  Ijecn  a question  of  much  dis- 
cussion, wliether  the  statutes  of  26  and  34  Geo.  III.  had  not 
destroyed  llie  common  law  right  of  conveying  .a  ship,  by  way 
of  mortgage,  like  other  personal  property  ; and  whether  tlio 
mortgagee  had  not  a complete  title,  beyond  the  power  of  re- 
demption, after  the  transfer  of  the  legal  title,  according  to  the 
prescribed  form  of  tlie  endorsement  on  the  certificate  of  regis- 


a The  cases  of  Rollcston  v.  Hibbert,  3 Term  Rep.  406,  Camden  r. 
Anderson,  5 Term.  Rep.  709,  Westerdell  v.  Dale,  7 ibid.  306,  Moaa 
T.  Cbaroock,  2 Etul'i  Rep.  399,  Meath  r.  Hubbard,  4 Easl't  Rep. 
110,  Moss  r.  Mills,  6 ibid.  144,  Ha;ton  r.  Jackson,  Gibid.  511,  and 
Hibbert  v.  Rolleaton,  3 Bro.  Rep.  571 , and  the  opinions  of  Wood,  B.  4r 
Heath,  J.,  in  Hubbard  r.  Johnstone,  3 Taunt.  Rep.  177,  and  of  Lord 
Eldon,  in  £x  pnrie  Yallop,  15  Vei.  Rep.  60,  and  Ei  parte  Houghton, 
17  Vet.  Rep.  251,  and  of  Sir  William  Grant,  in  1 1 Vet.  Rep.  642,  may 
be  selected  as  samples  of  the  strictness  with  which  the  statutes  are  con- 
strued, and  of  the  defeat  of  bona  lide  transfers  of  vessels  bj  failure  to 
comply  with  the  literal  terms  of  the  statutes.  The  cases  of  Rolleaton  v. 
Smith,  4 Term  Rep.  161,  Capadosc  v.  Codner,  1 Bot.  t(  Pull.  483, 
Ratebford  v.  Meadows,  3 Etp.  di".  P.  Rep.  69,  Bloxham  v.  Hubbard,  5 
Eatt'i  Rep.  407,  Kerrison  v.  Cole,  8 Easl't  Rep.  231 , Robinson  v.  Mac- 
donnell,  5 Maule  <f.  Selve.  228,  Curtis  v.  Perry,  6 Vet.  Rep.  739,  Mes- 
taerv.  Gillespie,  11  Vet.  Rep.  621.  637,  may  be  selected,  on  the  other 
hand, as  containing  eridenceof  the  influence  of  equity  upon  the  severity 
of  those  provisions.  But  the  unreasonable  strictness  required  by  tba 
English  statutes  was  relaxed  by  the  acts  of  4 Geo.  IV.  c.  41,  and  6 
Geo.  1 V.  c.  110;  and  an  error  in  the  recital  in  a bill  of  sale  of  the  cer- 
tificate of  registry  is  no  longer  fatal. 
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try.  The  language,  in  many  of  the  cases,*  was  in  favour  of 
the  conclusion,  that  there  could  be  no  equitable  ownership  of 
a ship  distinct  from  the  legal  title,  and  that  upon  a transfer 
under  the  forms  of  the  registry  acts,  the  ship  becomes  the  ab- 
solute property  of  the  intended  mortgagee,  and  that  the  terms 
and  the  policy  of  the  registry  acts  were  incompatible  with  the 
existence  of  any  equity  of  redemption.  But  these  opinions,  or 
dicta,  have  been  met  by  a series  of  adjudications,  which  as- 
sume the  law  to  be  otherwise,  and  that  the  registry  acts  related 
only  to  transactions  between  vendor  and  vendee,  and  to  cases 
of  real  ownership  ; and  that  an  equitable  interest  in  a ship 
might  exist  by  operation  of  law,  and  by  the  contract  of  the 
{Hirties,  distinct  from  the  legal  estate  ; and  that  notwithstand- 
ing the  positive  and  al)sohite  terms  of  the  endorsement  upon 
the  certificate  of  register,  a mortgage  of  a ship  is  good  and 
valid,  according  to  the  law  as  it  e.xisted  before  the  registry 
acts,  provided  the  requisites  of  the  statutes  be  complied  with.* 
The  opinion  of  Sir  Thomas  Plumer,  in  Thompson  v.  Smith, 
contairied  a very  clear  and  masterly  tindication  of  the  validi- 
ty of  the  mortgage  of  a ship  consistently  with  the  preserva- 
tion of  the  forms  of  the  registry  acts.  Ho  eflectually  put  to 
flight  the  alarming  proposition,  that  since  the  registry  acts 
there  could  be  no  valid  mortgage  of  a ship  ; and  he  insisted, 
that  the  defeasance  annexed  to  the  bill  of  sale  ought  to  be 
fully  endorsed  as  part  of  the  instrument  on  the  certificate  of 
registry,  if  the  ship  be  mortgaged  in  port ; or  if  mortgaged 
while  at  sea,  a copy  of  the  whole  transmitted  to  the  custom- 
house ; and  that  though  the  defeasance  should  not  be  noticed 


a Lord  Eldoo  scMered  ambiguas  voccm  to  that  effect  in  Curtis  r.  Per- 
ry, 6 Vetty'a  Hep.  739.  Campbell  v.  Stein,  6 Doui't  P.  C.  1 16.  Ex 
part*  Yallop,  15  yciey'tjiep^  60.  Ex  parU  Houghton,  17  Vuey't 
Rep.  251.  Dixon  v.  Ewart,  3 MerivaU’t  Rep.  333. 

b Mair  v.  Glennie,  4 Maute  is  Selv.  240.  Robinson  v.  Macdonnell, 
5 ibid.  228.  Hay  T.  Fairbairo,  2 Bamie.  <p  Aid.  193.  Monkhouw 
▼.Hay,  ZBrod.  <p  Bing.  114.  Thompson  ▼.  Smith,  1 Madd.  Ck. 
Rep.  395. 
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in  any  of  tiic  forms  adhered  to  at  the  office  of  the  customs, 
and  the  instrument  should  be  registered  as  an  absolute  bill  of 
sale,  the  mortgagor's  right  of  redemption  would  not  suffer  by 
the  omission.  But  as  no  such  questions  can  possibly  arise  un- 
der the  registry  acts  of  Congress,  these  discussions  in  the 
English  courts  are  noticed  only  as  a curious  branch  of  the 
history  of  the  English  jurisprudence  on  this  subject.* 

The  registry  is  not  a document  required  by  the  law  of  na- 
tions as  expressive  of  a ship’s  national  character.*  The  re- 
gistry acts  are  to  be  considered  as  forms  of  local  or  municipal 
institution,  for  purposes  of  public  policy.  They  are  impera- 
tive only  upon  the  voluntary  transfer  of  parties,  and  do  not 
apply  to  transfers  by  act  or  operation  of  law.'  They  are 
said  to  be  peculiar  to  England,  and  to  the  United  States, 
whose  maritime  and  navigation  system  is  formed  upon  the 
model  of  that  of  Great  Britain.  But  by  various  French  or- 


a lo  1823,  Mr.  Trdtlope  pnblisbed,  at  London,  a distinct  treatise, for 
tbe  very  pnrpose  of  Tindicating^  tbe  validity  of  morlg;a^  of  thipa.  It 
was  entitled  “A  Treatise  on  tbe  Mortgage  of  Ships,  as  aifected  by  the 
Registry  Acts  and  it  contains  a view  of  all  the  discussions  on  the 
question.  Tbe  same  doctrine  is  maintained  in  Mr.  Palch’t  late  “ Prac- 
tical Treatise  on  tbe  Law  of  Mortgages,"  p.  34.  Mr.  Hotl,  in  a note  lo 
bis  Reports  of  Cases  at  Nisi  Prius,  vol.  I.  603,  fell  into  the  current  error, 
that  upon  a contract  of  mortgage  in  respect  to  a British  registered  ship, 
there  was  no  equity  of  redemption,  and  that  tbe  ship  became  abtoluUly 
tbe  properly  of  tbe  mortgagee,  without  any  relief  lo  be  afforded  at  law, 
or  in  equity  ; but  subsequently,  in  bis  elaborate  treatise  on  shipping,  be 
adopts  tbe  doctrine  in  Thompton  v.  Smith,  as  being  in  conformity  with 
tbe  letter  and  spirit  of  the  registry  acts.  Holt  on  Shipping,  vol.  i.  306 
— 312.  Tbe  statute  of  6 Geo.  IV.  c.  110,  has  removed  tbe  difficulties 
which  attended  tbe  doctrine  of  morlg^ages  under  the  former  statutes,  by 
declaring  that  the  transfer  of  ships  by  way  of  mortgage,  or  by  assign- 
ment in  trust  for  payment  of  debts,  duly  registered,  shall  be  valid,  and 
pass  the  interest  according  to  the  purposes  of  tbe  transfer. 
b Le  Cbcminant  v.  Pearson,  4 Taunt.  Rtp.  367, 
e 6 Vaey'i  Rep.  739.  15  ibid.  68.  Bloxbam  v.  Hubbard,  6 Eatl'i 

Rtp.  407. 
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dinances,  between  1681  and  the  era  of  tbe  new  code,  it  was 
requisite  that  all  French  built  vessels  should  be  owned  exclu- 
sively by  Frenchmen,  and  foreigners  were  prohibited  from 
navigating  under  the  French  flag;  and  a Frenchman  for- 
feited his  privileges  as  such  owner,  by  marrying  a foreign 
wife,  or  residing  abroad,  unless  in  connexion  with  a French 
house.*  The  register  is  not,  of  itself,  evidence  of  property, 
unless  it  be  confirmed  by  some  auxiliary  circumstance  to  show 
that  it  was  made  by  the  authority  or  assent  of  the  person  named 
in  it,  and  who  is  sought  to  be  charged  as  owner.  "Without 
proof  to  connect  the  party  with  the  register  as  being  his  direct 
or  adopted  act,  tbe  register  has  been  held  not  to  be  even  pri- 
ma  facie  evidence  to  charge  a person  as  owner  ; and  even 
then  it  is  not  conclusive  evidence  of  ownership.*  The  case 
of  The  Mohawk  Insurance  Company  v.  Eckford,  decided 
in  the  New-York  Court  of  Common  Pleas  in  1828,  went 
upon  the  same  ground,  that  the  register,  standing  in  the  name 
of  a [rerson,  did  not  determine  the  ownership  of  the  vessel, 
though  it  might,  perhaps,  be  presumptive  evidence,  in  the 
first  instance.  An  equitable  title  in  one  person  might  legally 
exist,  consistently  with  the  documentary  title  at  the  custom- 
house in  another.* 


a Boutay  Paiy,  tom.  i.  257 — 2fi0. 

6 Tinkler  v.  Walpole,  14  KomI's  Rep.  22C.  M‘Irer  v.  Humble,  16 
Ecut't  Rep.  iG9,  Fraser  v.  Hopkins,  2 TViunl. /irp.  5.  Sharp  v.  Uni- 
ted Insurance  Comp^iny,  Johnt.  Rep.  201.  Colson  v.  Bonzey,  8 
Greenleaf,  474.  lias  y.  Steele,  3 If'ath.  Cir.  Rep.  381.  Tbe  interest 
that  appears  upon  the  registry  is  held  to  estop  the  owner  from  setting 
up  a claim  to  any  other  interest ; but  if  be  deals  as  owner  of  a larger 
share,  be  is  liable  to  others  in  that  proportion.  This  is  the  English  rule 
upon  the  policy  of  tbe  registry  acts.  Exparle  Yallop,  15  Vetey,  60. 

c By  tbe  French  law,  a verbal  sale  of  a ship  may  do  as  between  tbe 
parties,  but  not  as  respects  the  claims  of  third  persona.  It  has  been,  at 
all  times,  tbe  policy  of  their  law,  to  require  the  written  evidence  of  a 
sale.  Formerly,  every  sale  was  required  to  be  attested  before  a notary, 
but  now  a private  instrument  it  sui&cient.  But  tho  law  of  France 
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(4)  Of  part  owners. 

The  several  part  owners  of  a ship  are  tenants  in  common. 
Bach  has  his  distinct,  though  undivided  interest ; and  when 
one  of  them  is  appointed  to  manage  the  concerns  of  the  ship 
for  the  common  benefit,  he  is  termed  the  ship’s  husband.  Va- 
Hn  strongly  recommends  the  utility  of  these  associations  of 
part  owners,  in  the  business  of  navigation  and  maritime  en 
terprises,  in  order  to  unite  the  wisdom  of  joint  counsels,  as 
well  as  to  divide  the  risTcs  and  losses  incident  to  a very  ex 
tended  maritime  commerce,  which  is  exposed  to  so  many 
hazards  and  revolutions ; (ua  omnia  uni  nmupiam  navi 
credilo.*  The  marine  law  of  England,  respecting  part  ow- 
ners of  vessels,  is  distingutshed  for  the  wisdom  and  equity  of 
its  provisions,  and  it  has  an  undoubted  pre-eminence  over  the 
common  law  doctrine  concerning  a tenancy  in  common  in 
chattels.  If  there  be  no  certain  agreement  among  them- 
selves, respecting  the  employment  of  the  ship,  the  Court  of 
Admiralty,  under  its  long  established  and  salutary  jurisdic- 
tion, authorizes  a majority  in  value  of  the  part  owners,  to 
employ  the  ship  upon  any  probable  adventure,  and,  at  the 
same  time,  takes  care  to  secure  the  interest  of  the  dissenting 
minority.  The  admiralty  practice  is  dictated  by  the  plain 


places  very  material  checks  upon  the  traDsfer  of  ships  ; Tor,  in  order  to 
bar  the  rights  and  claims  of  third  persons,  it  is  requisite  that  the  vessel 
make  one  voyage  at  sea  at  the  risk  of  the  purchaser,  and  without  oppo- 
sition from  the  creditors  of  the  vendor  ; otherwise  their  claims  are  pre- 
ferred to  the  title  of  the  purchaser.  If  the  vessel  he  sold  while  on  a 
voyage,  that  voyage  is  not  computed,  and  it  requires  a new  voyage  sub- 
sequent to  such  sale,  to  har  the  rights  of  privileged  creditors.  This 
privilege,  under  the  French  ordinance  of  1681,  applied  to  creditors  of 
evdry  description  existing  at  the  time  of  the  sale  ; but  under  the  new 
code  of  commerce,  it  would  rather  seem  to  be  confined  to  the  specified 
class  of  privileged  creditors.  Ord.  b.  2,  tit.  10.  Dei  JVavirer,  art.  8 
and  3,  and  Valin't  Com.  ibid.  tom.  1.  602.  Code  de  Com.  art.  193, 194, 
196.  Boulay  Paly,  Court  de  Droit  Com.  tom.  1.  168.  170. 
a Valin' I Com.  tom.  1.  584. 
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reason  that  “ ships  were  made  to  plough  the  ocean,  and  not 
to  rot  by  the  wall.”*  Ownership  in  a ship  is,  ordinarily,  not 
like  the  case  of  joint  concern,  or  partnership  ; nor  docs  the 
English  law,  like  some  of  th.e  ordinances  of  other  countries, 
give  power  to  the  majority  in  value  to  control,  in  their  discre- 
tion, the  whole  concern.  The  Court  of  Admiralty  takes  a 
stipulation  from  the  majority,  in  a sum  equtd  to  the  value  of 
the  shares  of  the  minority,  either  to  bring  back  and  restore 
the  ship,  or  pay  the  minority  the  value  of  their  shares.  In 
that  case,  the  ship  sails  wholly  at  the  charge  and  risk,  and  for 
the  benefit,  of  the  majority.  This  security  the  minority  ob- 
tain upon  a warrant  issued  upon  their  application  to  arrest 
the  ship.  This  is  the  only  safe  proceeding  to  tlie  minority  ; 
for  if  the  ship  be  sent  to  sea  by  the  majorit}'  without  this  se- 
curity, and  she  be  lost  without  any  tortious  act  in  Uie  majori- 
ty, the  minority  have  no  remedy  in  law  or  equity.  If  the  mi- 
nority have  possession  of  the  ship,  and  refuse  to  employ  her, 
the  majority,  on  a similar  warrant,  may  obtain  possession,  and 
send  the  ship  to  sea,  on  giving  the  like  security.  The  juris- 
diction of  the  admiralty  extends  to  the  taking  a vessel  from 
a wrong  doer,  and  delivering  her  over  to  the  rightful  owner  ; 
and  this  is  a most  useful  part  of  the  jurisdiction  of  the  court.* 
The  Court  of  Chancery  exercises  this  sort  of  equitable  juris- 
diction in  cases  where  the  admiralty  cannot,  as  where  the 
shares  arc  not  ascertained.* 

If  the  part  owners  be  equally  divided  in  opinion  in  respect 


a Id  the  same  way  the  fir  tree,  though  originally  rooted  in  the  moun- 
tain toil,  wat,  according  to  the  beautiful  prosopopoeia  of  the  poet,  des- 
tined to  witness  the  perils  of  the  deep — Cfutu  abies  visura  marinos. 

b Graves  v.  Sawcer,  T.  Raym.  Rep.  15.  Strelly  v.  Winson,  1 Fem. 
Rep.  297.  «jnon.  2 Ch.  Cat.  3G.  Ouston  v.  Hebdeo,  1 inU.  Rep. 
101.  Lord  Ck.  J.  Ahhoil  on  Shipping,  fori.  1,  cb.  3.  In  the  matter 
of  Blanthard,  2 Bamw.  cf-  Crest.  244.  In  Willings  v.  Blight,  2 Peters' 
Adm.  Rep.  288,  the  general  jurisdiction  of  the  admiralty,  as  stated,  seem- 
ed to  have  been  assumed.  See  also  the  Apollo,  1 Hag.  Adm.  Rep.  306. 
t Hally  V.  Goodtoo,  2 JHerivale't  Rep.  77. 


Digitized  by  Google 


Lee.  XLV  ] OF  PFTISONAL  TKOPERTY. 


153 


to  the  employment  of  the  ship,  ci<her  party  may  obtain  the 
like  security  from  the  other  seeking  to  employ  her.®  It  is 
saiil,  that  the  Court  of  Ailmirahy  has  no  jurisdiction  to  com- 
pel an  obstinate  part  owner  to  sell  his  share  ;*  and  yet  it  was 
considered,  in  the  District  Court  of  Pennsylvania,  as  still  an 
unsettled  |K);i)t,  whctl'cr  the  cou't  might  not  compel  a sole  of 
the  shares  of  the  minority  w!  o unreasouably  refused  to  net.® 
If  a |iart  owner  sells,  hecr  .ionly  sell  his  undivided  right. 
The  interest  of  part  owners  is  so  far  distinct,  that  one  of  them 
cannot  disjxtse  of  the  share  of  another ; and  this  may  be  con- 
sidered as  a settled  principle.^  The  language  in  the  Court 
of  Errors  of  New-York,  in  the  case  which  has  been  already 
mentioned,  does  not  lead  to  an  opposite  conclusion.'  That 


a JIhboU  on  Shijiping,  ub.  tup.  tec.  C. 

b Ou>ton  r.  Ilelxlcn,  ub.  tup.  In  tbe  case  of  The  Jlpol/o,  Lord 
Stowell  Tiodicalcd  the  leg;alily  of  tbe  initiatory  measure  of  arresting  a 
ship,  on  tbe  application  of  a part  owner,  who  dissents  from  tier  intended 
employment,  and  compelling  security  for  tbe  safe  return  of  (be  vessel, 
or  for  the  estimated  value  of  bis  share.  And  while  he  was  extremely 
cantious  of  enlarging  bis  jurisdiction  on  this  subject,  he  decreed  imme- 
diate payment  of  the  entire  amount  of  the  stipulated  sum,  upon  tbe  loss 
of  tbe  ship. 

e Willings  V.  Blight,  ub.  tup.  The  remedy  for  tbe  dissenting  own- 
ers, in  Scotland,  is  to  compel  a sale,  or  that  tbe  other  owners  shall  give 
or  take  at  a price  put.  Mr.  Bell  iniimates,  that  tbe  English  metbed  is 
less  harsh  and  perilous.  Bell’t  Commenlariet  on  Ihe  Lawt  of  Scotland, 
vol.  i.  503. 

J It  was  so  declared  by  Mr.  Abbott  in  bis  elementary  work  on  ship- 
ping, p.  4,  and  Lord  Cb.  J.  Dr  Mas  observed,  in  8 Taunt.  Rep.  774,  (bat 
one  part  owner  of  a ship  could  not  bind  tbe  rest,  as  in  partoerabip 
cases. 

e Sec  ante,  p.  10.  Tbe  ordinance  of  Botterdam,  of  1721,  gave  tbe 
owners  of  above  half  tbe  ship  the  power  to  sell  tbe  same  for  (he  general 
account,  as  well  as  to  freight  her  and  outfit  her  at  (he  common  expense, 
and  against  (be  consent  of  (be  minority.  (Art.  171, 172.  2 JHagent 
on  Inturancc,  lO.".)  On  (be  other  hand,  (be  French  ordinance  of  ICOl, 
prohibited  one  part  owner  of  a ship  from  forcing  bis  companions  to  a 
sale,  except  in  case  of  equality  of  opinions  upon  (be  undertaking  of  a 

VoL.  in.  20 
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case  only  admitted,  that  a ship  might  be  held,  not  only  by 
part  owners,  as  tenants  in  common,  but  in  partnership,  by 
partners,  as  any  other  chattel.  And  though  a part  owner 
can  sell  only  his  share,  yet  one  partner  can  dispose  of  tlie  en- 
tire subject ; and  the  case  of  vessels  does  not  form  an  exce|>- 
tion,  when  they  are  owned  by  a partnership,  in  the  commer- 
cial sense,  and  so  it  has  frequently  been  held.® 

The  cases  recognise  the  clear  and  settled  distinction  be- 
tween part  owmers  and  partners.  Part  ownership  is  but  a 
tenancy  in  common,  and  a jrerson  who  has  only  a jrart  interest 
in  a ship,  is  generally  a part  owner,  and  not  a partner.  As 
part  owner  he  has  only  a dis[X)sing  power  over  his  own  inte- 
rest in  the  ship,  and  he  can  convey  no  greater  title.  But 
tliere  may  be  a partnership,  as  well  as  a co-tenancy,  hi  a 
vessel ; and,  in  that  case,  one  part  owner,  in  the  character  of 


voyage.  Liv.  2,  tit.  8,  Det  Propriclaires,  art.  6.  yalin,ibid.  vindi- 
cates this  interdiction  as  conducive  to  the  benefit  of  trade,  though  ho 
admits  it  has  its  inconveniences,  and  that  such  is  the  destiny  of  all  hn- 
man  laws. 

a Wright  v.  Hunter,  1 Eatl’i  Pep.  20.  Lamb  v.  Durant,  12  Mast. 
Rep.  54. . In  the  case  of  Davis  Sf  Brooks  v.  The  Brig  Seneca,  decided 
in  the  Circuit  Court  of  (he  Doited  States  for  the  District  of  Pennsylva- 
nia, in  May,  1829,  on  appeal  from  the  District  Court,  the  part  owners 
were  equally  divided  in  opinion  as  to  the  employment  of  the  vessel. 
One  party,  having  equal  interest,  wished  to  employ  her  on  his  own  terms, 
and  by  bis  own  master,  and  the  other  party  claimed  the  same  right,  and 
neither  would  recede.  The  District  Court  decided  that  it  had  no  power 
to  award  asale  of  the  vessel.  The  Circuit  Court  reversed  that  decision, 
and  decreed  asale.  Judge  Washington  admitted  that  the  English  ad- 
miralty had  no  such  jurisdiction,  but  he  went  upon  broader  ground,  and 
held  that  the  court  had  jurisdiction  of  all  cases  of  a maritime  nature,  and 
was  governed  by  the  general  maritime  law  of  nations,  and  was  not  con- 
fined to  that  of  England.  He  considered  the  5th  and  Gth  articles  of 
the  marine  ordinance  of  Louis  XIV.  (/tr.  2,  lit.  8,  Det  Bropriclairet) 
and  Valin’s  Commentary  thereon,  (tom.  I.  585,)  to  be  evidence  of  the 
marine  law  of  nations,  that  the  court  could  award  a sale  of  the  ship 
when  the  part  owners  were  equally  divided,  as  iu  that  case.  The  arti- 
cles in  the  ordinance  were  agreeable  to  the  Roman  law. 
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partner,  may  sell  the  whole  vessel ; and  he  has  such  an 
implied  authority  over  the  whole  partnership  effects,  as  we 
have  already  seen.  The  vendee,  in  a case  free  from  fraud, 
will  have  an  indefeasible  title  to  the  whole  ship.  When  a 
person  is  to  I>e  considered  ns  a part  owner,  or  as  a partner,  in  a 
ship,  depends  upon  circumstances.  The  former  is  the  general 
relation  between  ship  owners,  and  the  latter  the  exception,  and 
requires  to  be  specially  shown.  But  ns  the  law  presumes, 
that  the  common  possessors  of  a valuable  chattel  will  and  de- 
sire whatever  is  necessary  to  the  preservation  and  profitable 
employment  of  the  common  property,  part  owners,  on  the  spot, 
have  rm  impUed  authority  from  the  absent  part  owners,  to 
order  for  the  common  concern  whatever  is  necessary  for  the 
preservation  and  proper  employment  of  the  ship.  They  are 
analogous  to  partners,  and  liable  as  such  for  necessary  repairs 
and  stores  ordered  by  one  of  tliemselves  ; and  this  is  the  prin- 
ciple and  limit  of  the  liability  of  part  owners.” 

Whether  part  owners  who  render  their  companions  liable 
for  supplies  furnished,  or  repairs  made  upon  a ship,  are  to 
liave  their  accounts  taken,  and  the  assets  distributed,  as  if  the 
ship  was  partnership  property,  or  as  if  they  had  each  a dis- 
tinct separate  interest  in  the  vessel  as  tenants  in  oommon, 
depends,  as  we  have  already  seen,  upon  the  fact,  whetlier  the 
ship  was  held  by  tlieni,  in  the  particular  case,  as  part  owners 
or  as  partners.  The  law  of  Holland  considered  it  to  be  preju- 
dicial to  trade,  to  carry  the  responsibility  of  part  owners  to  the 
extent  of  the  English  law  ; and  the  rule  there  is,  that  each 
part  owner  shall  be  answerable  in  relation  t6  the  ship  no  fur- 
Uier  tlian  to  the  extent  of  his  share.*  The  English  and 


a IIoU  on  Shipping,  InU  p.  53,  and  vol.  i.  p.  367—369.  Wrigbt  r. 
Hooter,  1 Ea$l's  Rep.  20.  ScoUin  v.  Stanley,  1 Dallat'  Rep.  129. 

b Van  lAetncen'e  Com.  on  the  Roman  Dutch  /.ate,  b.  4,  ch.  2,  icc.  9. 
Vinnius,  not.  in  Com.  Pcckii,  tit.  De  Exerc.  155.  Tl»e  latter  says,  it 
is  neither  agreeable  to  natoral  eqoity,  nor  public  otility,  that  each  part 
owner  sboald  be  boond  in  lolido,  or  beyond  bis  share. 
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Scotch  law  render  part  owners,  in  all  cases,  responsible  in 
aolido  as  partners,  for  repairs  and  necessary  expenses  relating 
to  the  ship,  and  incurred  on  the  autbonty  oflhc  master,  or 
ship’s  husband.*  But  where  a ship  has  been  duly  abandoned 
to  separate  insurers,  they  are  not  responsible  for  each  other  as 
partners,  but  each  one  is  ans\vcrai)1e  for  the  prc\  ions  expenses 
of  the  ship,  ratably  to  the  cxteiilof  his  interest  us  an  insurer, 
and  no  further.*  By  the  French  law,  the  majority  in  interest 
of  the  owners  control  the  rest,  and  in  that  way  one  iKirt  owner 
may  govern  the  management  of  the  ship,  in  op|K>siiion  to  the 
wishes  of  fifty  other  part  owners,  whose  interests  united  are  not 
equal  to  his.  This  control  relates  to  the  equipment  and  em- 
ployment of  the  ship,  and  the  minority  must  contribute  ; but 
they  cannot  be  compelled  to  contribute  against  their  will  for  the 
cargo  laden  on  board,  though  they  will  be  entitled  to  their  por- 
tion of  the  freight.  If  the  jrart  owners  be  etjually  divided  on  the 
subject,  the  opinion  in  favour  of  employing  the  ship  prevails 
as  being  most  favourable  to  the  interests  of  navigation.  Many 
of  the  foreign  jurists  contend,  that  even  the  opinion  of  the 
minority  ought  to  prevail,  if  it  be  in  favour  of  employing  the 
ship  on  some  foreign  voyage.  Emcrigon,  Ricard,  Siraccha, 
Kurickt^  and  CIcirac,  arc  of  that  o(^inion  ; but  Valiii  has 
given  a very  elaborate  consulcratiou  to  the  subject,  and  he 
opposes  it  on  grounds  that  arc  solid,  and  he  is  sustained  by 
the  provisions  of  the  old  ordinance,  and  of  the  new  code.* 
Boulay  Paty^  follows  the  opinion  of  Valin,  and  of  the  codes, 
and  says,  that  tlie  contrary  doctrine  would  enable  the  minori- 
ty to  control  the  majority,  contrary  to  the  law  of  every  asso 
elation,  and  the  plainest  principles  of  justice.  The  majority 


a Bladocy  v.  Rilcliic,  1 Stark.  Rep.  333.  Wcsierdcll  v.  Dale,  7 
Term  Rep.  306.  Bell's  Com.  vol.  i.  3'30.  624. 

6 Tlie  Uoiled  Insurance  Company  v.  ScoU,  I Johns.  Rep.  106. 
c Ord.  de  la  Marine,  liv.  2,  lit.  8,  art.  5,  til.  Ves  I’roprictaires, 
and  VaUn's  Com.  ibid.  tom.  1.  57j — 63  1.  Code  de  Commerce,  art. 
320. 

d Cours  de  Dro'd  Commeriial  Marilimr  tom.  1 , p.  339 — 317. 
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not  only  lluis  control  the  deslinnlion  and  c(|uipmcnl  of  the 
ship,  but  even  a sale  of  her  by  them  will  bind  the  right  of 
privileged  creditors  after  the  pcifoiTnancc  of  one  voyage  by 
the  purchaser,  but  not  the  other  part  owners.” 

The  shijt’s  husband  may  either  be  one  of  the  part  owners, 
or  a stranger,  and  he  is  sometimes  merely  an  agent  for  con- 
ducting the  necessary  measures  on  the  return  of  the  ship  to 
port ; but  ho  may  have  a more  general  agency  for  conduct- 
ing the  aiTairs  of  the  vessel  in  place  of  the  owners,  and  his 
contracts,  in  the  proper  line  of  a ship's  husband’s  duty,  will 
bind  the  jo'ut  owners.  Ilis  duly  is,  generally  to  sec  to  the 
proper  outfit  of  the  vesse*,  as  to  equipment,  provisions,  and 
crew,  and  the  regular  documentary  papers  ; and  though  he 
lias  the  powers  incidental  and  necessary  to  the  trust,  it  is  held, 
that  he  has  no  authority  to  insure  for  the  owners,  or  bind 
them  to  the  ex|)cnscs  of  law  suits.* 

The  rights  of  tenancy  in  common  among  part  owners, 
apply  to  the  cargo,  as  well  as  to  the  ship,  and  they  have  not 
a community  of  interest,  as  partners,  so  as  to  enable  one  to 
di^J)osc  of  the  whole  ititcrcst,  and  bind  the  rights  of  liis  co- 
tenants.” 


a lioulatj  Paly,  ub.  tup.  35 1 . Pardettut,  tom.  2,  p.  27,  is,  however, 
of  opioion,  lliot  tlicy  arc  equally  concluded  with  the  creditors  by  the 
sale,  after  one  voyage.  If  tlic  ship  be  seized  for  the  debt  of  one  of  tire 
part  owners,  and  the  claim  of  the  others  bo  put  in  before  jud;;mcnt,  the 
right  only  of  the  partowncrcanbc  sold  ; but  if  not  until  after  judgment, 
tbe  entire  right  to  the  ship  is  sold,  and  the  other  part  owners  reclaim 
their  share  of  the  proceeds.  Boulay  Paly,  tom.  1.  227,  223. 

6 French  v.  Lackhouse,  5 Burr.  Rep.  1121,  Bell  v.  Humphries,  2 
Siark.  Rep.  315.  Campbell  v.  Stein,  G Deno't  Rep.  134.  Belt's  Com- 
menlaries,  vol.  i.  501. 

c Jackson  v.  Robinson,  3 Mason's  Rep.  133. 
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LECTURE  XLVI. 


OF  THE  FER80N8  EMPLOYED  IN  THE  NAVIGATION  OF 

merchants’  ships. 

(1.)  Of  the  authority  and  duty  of  the  master. 

Tue  captain  of  a ship  is  an  officer  to  whom  great  power, 
momentous  interests,  and  enlarged  discretion  arc  necessarily 
confided,  and  the  continental  ordinances  and  jurists  have,  in 
a very  special  manner,  required,  that  he  should  possess  at- 
tainments suitable  to  the  dignity  and  the  vastness  of  his  trust. 
He  must  be  a person  of  experience  and  practical  skill,  as  well 
as  deeply  initiated  in  the  theory  of  the  art  of  navigation, 
lie  is  clothed  with  the  power  and  discretion  requisite  to  meet 
the  unforseen  and  distressing  vicissitudes  of  the  voyage ; 
and  he  ought  to  possess  moral  and  intellectual,  as  well  as  bu- 
siness qualifications,  of  the  first  order.  His  authority  at  sea 
is  necessarily  summary,  and  often  absolute,  and  if  he  chooses 
to  perform  his  duties,  or  to  exert  his  power,  in  a harsh,  in- 
temperate, or  oppressive  manner,  he  can  seldom  be  resisted 
by  physical  or  moral  force.  He  must  have  the  talent  to  com- 
mand in  the  midst  of  danger,  and  courage  and  presence  of 
mind  to  meet  and  surmount  extraordinary  perils.  He  must 
be  able  to  dissipate  fear,  to  calm  disturbed  minds,  and  inspire 
confidence,  in  the  breasts  of  all  who  are  under  his  charge. 
In  tem[jcsts,  as  well  as  in  battle,  the  commander  of  a ship 
“ must  give  desperate  commands  ; he  must  require  instan- 
taneous obedience.”  He  must  watch  for  the  preservation  of 
the  health  and  comfort  of  the  crew,  as  well  as  for  the  safety 
of  the  ship  and  cargo.  It  is  necessary  that  he  should  main- 
tain perfect  order,  and  preserve  the  most  exact  discipline,  uu- 
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der  the  guidance  of  justice,  n’odcral ion,  and  good  sense. 
Charged  ficqucntly  with  the  sale  of  tlic  cargo,  and  the  re- 
investment of  the  proceeds,  he  must  be  fitted  to  superndd  tJie 
character  of  merchant  to  that  of  commander ; and  he  ought 
to  have  a general  knowledge  of  the  marine  law,  and  of  the 
rights  of  belligerents,  and  the  duties  of  neutrals,  so  as  not  to 
exjxjse  to  unnecessary  hazard  the  jtersons  and  projicrty  under 
Lis  protection.® 


a Cleirac,  in  bis  Jugement  iTOtcron,  eh,  1,  says,  that  the  title  oi 
master  of  a ship  implies  honour,  experience,  and  morals  ; reverendum 
Aonorem  sutnit  quisquit  magulri  nomen  acceperit.  The  French  ordi- 
nances of  1584,  test,  and  1725,  and  the  ordinances  of  the  Hanse 
Towns,  of  Gitboa,  of  Prussia,  and  Sweden,  hare  all  required  the  mas- 
ter to  be  previously  examined  and  certified  to  be  fit  by  his  experience, 
capacity,  and  character.  lie  was,  formerly,  when  trade  was  constantly 
exposed  to  lawless  rapacity,  required  to  possess  military,  as  well  as 
ordinary  nautical  skill ; omnilnu privilegih  mililat  ibvi gaudel.  Hoc- 
cut  de  Jfavihut  ct  JVaulo,  note  7.  Kmcrigon,  Trade  det  Att.  tom. 
1.192.  Vaiin’t  Com,  Wr.i,  Wt.  T)u  CapUainc,  passim.  Jacobsen's 
Sea  Laves,  by  Frick,  b.  2,  ch.  1.  Uoulaij  Paly,  Court  de  Droit  Mar. 
tom.  1,  368.  376.  379.  Repertoire  de  Jurisprudence,  tit.  Capitaine  de 
Faittcau  Marchand. 

The  English  writers  go  directly  to  the  discussion  of  these  subjects, 
which  they  handle  dryly,  and  with  mathematical  precision  ; while  the 
foreign,  and  especially  the  French  jurists,  not  only  rival  their  neigh- 
bours in  the  accuracy  of  their  minute  details  of  judicial  proceedings, 
and  practical  rules,  but  they  occasionally  relieve  the  exhausted  atten- 
tion of  the  reader,  by  the  vivacity  of  their  descriptions,  and  the  energy 
and  eloquence  of  their  reflections.  It  must  be  admitted,  however,  that 
the  decisions  of  Lord  Stowell  are  remarkable  for  taste  and  elegance, 
and  they  are  particularly  distinguished  for  the  justness  and  force  with 
which  they  describe  the  transcendent  powers,  and  define  the  delicate 
and  imperative  duties  of  the  master.  And  the  duties  of  the  master,  and 
particularly  the  necessity  of  kind,  decorous,  and  just  conduct,  on  the 
part  of  the  captain,  to  the  passengers  and  crew  under  his  charge,  and 
the  firm  purpose  with  which  courts  of  justice  punish,  in  the  shape  of 
damages,  every  gross  violation  of  snc'i  duties,  are  no  where  more  forci- 
bly sta'.cd,  than  in  Chamberlain  v.  Chandler,  3 Mason's  Pep.  242,  in 
our  American  admiralty. 
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As  the  master  is  the  confidential  agent  of  the  owners,  he 
has  an  implied  authority  to  bind  them,  without  their  know- 
ledge, by  contracts  relative  to  the  usual  employment  of  the 
ship.*  This  is  a reasonable  rule,  and  founded  on  just  prin- 
ciples of  commercial  policy.  It  is  to  be  traced  to  the  Roman 
law,  which  gave  to  the  master,  on  the  voyage,  in  whatever 
matter  concerned  the  ship,  the  powers  of  the  exercitor  or 
owner,  and  he  could  bind  him  by  his  acts  as  master  ; and  all 
the  foreign  marine  ordinances  give  this  power,  but  with  great- 
er precision  and  more  exact  regulation.  The  master  is  ap- 
pointed by  the  owner,  and  the  appointment  holds  him  forth 
to  the  public  as  a person  worthy  of  tiust  and  confidence. 
The  master  is  always  personally  bound  by  his  contracts,  and 
the  person  who  deals  with  the  captain  in  a matter  relative  to 
the  usual  employment  of  the  ship,  or  for  repairs  or  supplies 
furnished  her,  has  a double  remedy.  He  may  sue  the  mas- 
ter on  bis  own  personal  contract,  and  he  may  sue  the  owner 
on  the  contract  made  on  his  behalf,  by  his  agent,  the  master. 
The  latter  may,  however,  exempt  himself  from  personal  re- 
sponsibility, by  expressly  confining  the  credit  to  the  owner, 
and  stipulating  against  his  personal  liability If  there  was 
no  special  agreement  in  the  case,  the  French  law,  both  in  the 
ordinance  of  1681,  and  in  the  new  code,  gave  to  the  owner 
the  power  to  discharge  the  master  in  his  discretion,  and  with- 
out being  responsible  in  damages  for  the  act.  M.  Delvin- 
court,  and  M.  Pardessus,  in  iheir  commentaries  on  the  new 
code,  condemn  the  existence  of  such  a power,  while  M.  Bou- 
lay  Paty  vindicates  it,  on  the  ground,  that  the  appointment 
of  the  master  is  an  act  of  pure  and  voluntary  confidence,  and 


a Boson  v.  Sandford,  Carth.  Rep.  58.  Rich  v.  Coc,  Coup.  Rep. 
fl36.  Ellis  V.  Turner,  8 Term  Rep.  531.  Reynolds  v.  Toppan,  15 
Matt.  Rep.  370.  Webster  r.  Seekamp,  4 Bernte.  S(  Aid.  353. 

b Hoskins  r.  Slayton,  Cases  temp.  Hard.  360.  Lord  Mansfield, 
Partner  v.  Davies,  1 Term  Rep.  108.  Lord  Ellenborougfh,  Hnssey  r< 
Christie,  9 Eatl'e  Rep.  433. 

voi..  m.  21 
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the  principal  necessarily  has  that  control  over  an  agent,  for 
whose  acts  he  is  accountable,  and  it  is  in  the  power  of  the 
master  to  provide  for  the  case  by  a special  contract  for  indem- 
nity in  case  of  dismission.*  In  tlie  Scottish  admiralty  it  is 
also  held,  that  ship  owners  may  dismiss  the  master  at  any 
time,  without  causa  assigned,  and  the  majority  may  dismiss 
him  in  his  character  of  master,  even  if  he  be  a joint  owner.* 
The  master  is  bound  to  conduct  himself,  in  all  respects,  with 
good  faith,  diligence,  and  competent  skill,  and  he  is  responsi- 
ble to  the  owners,  as  their  agent,  for  his  conduct.  His  mis- 
conduct will  subject  him  to  the  forfeiture  of  his  wages,  if  it 
be  gross  in  its  circumstances,  and  attended  with  serious  da- 
mage to  the  owner ; and  in  cases  of  a venial  nature,  the 
damages,  which  his  unwarrantable  acts  may  have  produced, 
will  be  a charge  upon  his  wages.* 

The  master  may,  by  a charter  party,  bind  the  ship  and 
freight.  This  he  may  do  in  a foreign  port  in  the  usual  course 
of  the  ship’s  employment  ; and  this  he  may  also  do  at  home, 
if  the  owner’s  assent  can  be  presumed.  The  ship  and  freight 
are,  by  the  marine  law,  bound  to  the  performance  of  the  con- 
tract.*' As  the  admiralty  has  no  jurisdiction  in  this  case,  un- 
less according  to  the  unsettled  doctrine  laid  down  in  De  La- 
vio  v.  BoU,'  and  as  the  courts  of  common  law  cannot  carry 
into  effect  the  principle  of  the  marine  law,  by  which  the  ship 
itself,  in  specie,  is  considered  as  security  to  the  charterer,  it  is 


a Ord.  dt  la  Mer,  da  Proprielaira,  art.  4.  Codt  de  Commerce, 
art.  SI  8.  M.  Pardesiiu,  torn.  2.  35.  M.  Dalvincourl,  but.  Com.  tom. 
S.  294.  Boulay  Paly,  tom.  1.  324 — 329. 
b BelCt  Com.  to),  i.  506.  508. 

c Willard  v.  Dorr,  3 Maeon,  161.  Freemao  r.  Walker,  6 Green- 
• leaf,  68. 

d Ord.  de  la  Mar.  liv.  3,  tit.  1,  art.  11,  and  P^alin,  ibid.  tom.  1.  639. 
Bat  the  master  caoDot,  merely  in  the  character  of  master,  bind  the  owB- 
ers  by  a charter-party  under  seal,  so  as  to  subject  them  to  an  action  of 
covenant.  Pickering  v.  Holt,  6 Oreenleaf,  160. 
e See  vol.  i. 
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suppoeed  by  Mr.  Abbott,  that  the  owners  may  be  made  respon* 
able  for  the  stipulations  in  a charter  party  so  made  by  the 
master,  by  a special  action  on  the  case,  or  by  a suit  in  equity.* 
Tbe  master  can  bind  the  owners,  not  only  in  respect  to  the 
usual  employment  of  the  ship,  but  in  respect  to  tbe  means 
of  employing  her.  His  power  relates  to  the  carriage  of  tbe 
goods,  and  the  supplies  requisite  for  the  ship,  and  he  can  bind 
the  owner  personally  as  to  repairs  and  necessaries  for  the  ship ; 
and  this  was  equally  the  rule  iu  the  Roman  law.  But  the 
supplies  must  appear  to  be  reasonable,  or  tbe  money  advanced 
for  the  purchase  of  them  to  have  beeu  wanting,  and  there 
must  be  nothing  in  the  case  to  repel  the  ordinary  presumption, 
that  the  master  acted  under  the  authority  of  the  owners.*  If 
moneys  be  advanced  to  the  master  while  abroad,  it  will  be  in- 
cumbent on  the  creditor,  if  he  means  to  charge  the  owner,  to 
prove  the  actual  necessity  of  the  repairs  or  supplies  for  which 
the  money  Va^  advanced ; and  this  strictness,  requisite  to  the 
exercise  of  the  master’s  authority,  arises  from  the  facility  of 
misapplication,  and  the  temptation  to  abuse,  to  which  tbe  pow- 
er is  incident.  But  if  the  money  was  fairly  and  regularly 
lent  to  supply  the  necessities  of  tbe  ship,  the  misapplication 
of  it  by  the  master  will  not  affect  the  lender’s  claim  upon  tbe 
owner.  This  is  equally  the  language  of  the  civil  law,  and 
of  all  the  foreign  civilians.*  The  great  case  of  Cary  v. 

White,  which  underwent  much  discussion,  established  the 
principle  of  the  personal  responsibility  of  the  owners,  provided 
the  creditor  could  show  the  actual  existence  of  the  necessity 
of  those  things  which  gave  rise  to  his  demand ; and  this  same 


a Abbott  on  Shippings  part  2,  ch.  2,  aec.  5. 

b Dig.  14.  1.  8.  and  10, 11.  Speerman  v.  De  Grave,  2 Fern.  jRep, 
643.  Saoaum  r.  Bra^'^eoton,  1 Vttey'i  Jtep.  443.  Rou  v.  The  Ship 
Active,  2 Wath.  Cir.  Rep.  226. 

14.  1.9.  Locceniui,  lib.  2,  c.  6,  n.  12.  2 Emerig.  iiO.  BoU‘ 
lay  Paty,  Court  de  Droit  Com.  t.  1.  119.  Roccut  De  Jfemibut,  not. 
23, 24. 
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doctrine  ia  considered  to  be  equally  well  established  in  the  ju> 
risprudence  of  this  country.”  Under  the  French  ordinance 
of  1681,  the  master  might  hypothecate  the  ship  and  freight, 
tmd  sell  the  cargo  to  raise  moneys  for  the  necessities  of  the 
ship  in  the  course  of  the  voyage,  but  he  could  not  charge  the 
owners  personally.  He  could  only  bind  their  property  under 
his  charge  ; and  the  new  code  of  commerce  has  followed  the 
same  regulation.  It  declares,  that  the  owner  is  civilly  respon- 
sible for  the  acts  of  the  master,  in  whatever  relates  to  the  ves- 
sel and  the  voyage,  but  the  responsibility  ceases  on  the  aban- 
donment of  the  vessel  and  freight.  The  power  of  the  mas- 
ter is  limited  to  raise  money  for  the  necessities  of  the  voyage, 
by  borrowing  on  bottomry,  or  pledging,  or  selling  goods  to 
the  amount  of  the  sum  wanted.*  The  French  civilians  are 
zealous  in  the  vindication  of  the  equity  and  wisdom  of  their 
law,  which,  on  abandonment  of  the  ship  and  freight,  dischar- 
ges the  owners  as  to  the  contracts,  as  well  as  to  the  defaults 
of  the  master.  Emerigon  has  bestowed  an  elaborate  discus- 
sion on  the  point ; and  this  was  equally  the  maritime  law  of 
the  middle  ages.'  The  law  on  this  subject  is  the  same  in 
Holland  as  in  France,''  and  the  learned  Grotius,  in  a work 
where  we  should  hardly  have  expected  to  find  such  a muni- 
cipal provision,'  condemns  the  rule  in  the  Roman  law  making, 
part  owners  personally  bound,  in  solido,  for  these  pecuniary 
contracts  of  the  master,  os  very  improperly  introduced,  and 
as  being  equally  contrary  to  natural  equity,  and  public  utility. 


a 1 Brn,  P.  C.  284,  edit.  1784.  Abbott  on  Shipping,  part  2,  ch.  3, 
lec.  6.  S.  C.  Rocher  r.  Basher,  1 StorA't'e, 27.  Waiowright  r.  Craw- 
ford, 4 DalUu'  Rep.  225.  Milward  r.  Hallett,  2 Caine*’  Rep.  77. 
James  v.  Bixby,  11  Mat*.  Rep.  34. 

6 Ord.  lir.  2,  tit.  8.  De*  Proprietairu,  art.  2.  Code  du  Commerce, 
art  216.  234. 

c Code,  art.  216.  Emerigon, Cont.  a laOro**e,ch.4,»ec.ll.  Bou- 
lay  Paty,  tom.  1.  272—278. 

d Van  Leemoen’t  Com.  on  the  Dutch  Lau>,  b.  4,  cb.  2,  sec.  9. 

f Oral.  De  Jure  belli  ei  pad*,  b.  2,  cb.  11,  sec.  13. 
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Sir  William  Scott,  in  the  case  of  the  GratUudine,*  doubts 
whether  the  master  has  authority,  even  in  a case  of  consum- 
mate distress,  and  in  a foreign  port,  to  bind  the  owners  be- 
yond the  value  of  the  ship  and  freight.  But  he  admits,  in 
that  case,  after  an  admirable  discussion  of  the  principles  and 
authorities  in  the  marine  law  on  the  subject,  that  the  master 
’ has  power  to  hypothecate  the  cargo  in  a foreign  port,  in  a case 
of  severe  necessity,  for  the  repairs  of  the  ship,  and  that  the 
Covut  of  Admiralty  would  enforce  the  lien.  However,  from 
the  cases  already  referred  to,  it  would  seem  to  be  settled  in 
the  English  and  American  law,  that  the  owner  may  be  per- 
sonally bound  by  the  act  of  the  master,  in  respect  to  the  re- 
pairs and  supplies  necessary  for  the  ship  while  abroad,  and 
without  other  means  to  procure  them  ; and  if  the  owner  be 
personally  bound,  it  must  be,  as  it  was  in  the  Roman  law,  to 
the  extent  of  the  requisite  advances.  Emerigon,  while  he 
admitted  that  the  master  might  hypothecate  the  ship,  and 
sell  the  cargo,  to  raise  money  to  meet  the  necessities  of  the 
■hip,  denied  that  he  could  bind  the  owners  personally  by  a 
bill  of  exchange  drawn  on  them  for  the  moneys  raised.  But 
Yalin  held  otherwise,  and  Boulay  Paty  is  of  opinion,  that  the 
new  code  gives  the  captain  a discretion  on  this  point,  and  he 
concurs  with  Valin,  and  the  ancient  nautical  legislation.* 

It  has  been  a question  of  some  doubt,  and  even  contrariety 
of  opinion  in  the  books,  whether  the  master  had  a lien  on 
the  ship  or  freight  for  his  wages,  supplies  or  advances  on  ac- 
count of  the  ship,  either  at  home  or  abroad.  But  the  ques- 
tion appears  to  be  now  clearly  and  definitely  settled  in  Eng- 
land, that  the  master  contracts  upon  the  credit  of  the  owners, 
and  not  of  the  ship,  and  he  has  no  lien  on  the  ship,  freight, 
or  cargo,  for  any  debt  of  his  own,  as  for  wages,  or  stores  fur- 
nished, or  repairs  done  at  his  expense,  either  at  home  or  on 


a 3 Rob.  Mm.  Rep.  274. 

b 2 Emerigon,  458.  Valirie  Com.  tit.  Du  Capitaint,  art.  1 9.  Beu- 
toy  Paty,  tom.  2,  p.  73,  74. 
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the  voyage.  The  principle  was  settled  by  Lord  Mansfield, 
in  the  case  of  v.  Carmichael,'^  against  the  master’s 

claim  to  a lien  on  the  ship  for  wages,  or  money  expended 
for  stores,  or  repairs  done  in  England,  and  it  was  there  shown 
to  have  been  the  previous  law  and  usage.  It  was  afterwards 
solemnly  adjudged  in  Hussey  v.  Christie,^  that  the  master 
had  no  lien  on  the  ship  for  money  expended,  or  debts  incur- 
red, by  him,  for  repairs  done  to  it  on  the  voyage ; and  in 
Smith  V.  Plumer,'  it  was  decided,  by  equal  authority,  that 
the  master  had  no  lien  on  the  freight  for  his  wages  or  dis- 
bursements on  account  of  the  ship  during  the  voyage,  or  for 
the  premiums  paid  by  him  abroad  for  the  purpose  of  procu- 
ring the  cargo  The  captain  is  distinguished  from  all 
other  persons  belonging  to  the  ship,  and  he  is  considered  as 
contracting  personally  with  the  owner,  while  the  mate  and 
mariners  contract  witli  the  master  on  the  credit  of  the  ship. 
The  rule  has  its  foundation  in  policy,  and  the  benefit  of  navi- 
gation, and  it  would  be  a great  inconvenience,  if,  on  the 
change  of  captain  for  misbehaviour,  or  any  other  reason,  he 
would  be  entitled  to  keep  possession  of  the  ship  until  he  was 
paid,  or  to  enforce  the  lien  while  abroad,  and  eompel  a sacri- 
fice of  the  ship.  Sir  William  Scott,  in  the  case  of  the  Fa~ 
vourite,*  observed,  that  it  had  been  repeatedly  decided,  that 
the  master  could  not  sue  in  the  admiralty  for  his  wages,  be- 
cause he  stood  on  the  security  of  his  personal  contract  with  his 
owner,  not  relating  to  the  bottom  of  the  ship.  The  language 
of  the  case  of  Smith  v.  Plumer,  was  equally  that  he  had 
no  lien  on  the  cargo  for  money  expended,  or  debts  incurred  by 
him,  for  repairs,  or  the  necessary  purposes  of  the  voyage.  He 


a Doug.  Rep.  101. 
b 9 Ecut't  Rep.  4!6. 

e 1 Barmo.  4-  Aid.  575.  See  also,  to  the  same  point,  Atkiasoo  r. 
Cotesworth,  5 Doxcl.  Sf  Ry.  552. 
d 2 Rob.  Adm.  Rep.  232. 
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caa  hypothecate  and  create  a lien  in  favour  of  others,  but  he 
himself  must  stand  on  the  personal  credit  of  his  owners. 

The  doctrine  before  us  in  the  English  law,  remains  yet  to 
be  definitely  declared  and  settled  in  this  country. 

The  case  of  the  ship  Grand  Turk,“  is  a decision  in  the 
Circuit  Court  of  the  United  States  for  New-York,  on  the 
point,  that  the  master’s  wages  and  perquisites  tvere  no  lien  on 
the  ship ; and  it  was  so  ruled,  also,  in  Fisher  v.  Willing.* 
In  those  cases,  the  English  authorities  were  reviewed  and 
cited  by  the  court,  and  the  principle  advanced  in  them  was 
not  questioned,  and  seemed  to  be  assumed  as  settled  law. 
But,  in  the  case  of  Gardner  v.  The  Ship  New-Jersey,‘  it 
was  rather  loosely  mentioned,  that  the  master’s  claim  for  dis- 
bursements abroad  was  a lien  on  the  ship ; and  more  recent- 
ly, in  the  Circuit  Court  of  the  United  States  for  Massachu- 
setts,'*  the  rule  was  laid  down,  that  the  master  had  a lien 
upon  the  freight  for  all  his  advances  and  resftonsibilities 
abroad  upon  account  of  the  ship,  and  it  seemed  to  be  the 
strong  inclination  of  the  court  to  acknowledge  the  master’s 
lien  on  the  ship  for  the  srune  object.  The  question,  therefore, 
though  considered  to  be  settled  in  England,  b still  a vexed 
and  floating  one  in  our  own  maritime  law.‘ 


a 1 Paine' t Rep.  72. 
b 8 Serg.  Sg  Rawle,  118. 
e 1 Peters’  Adm.  Rep.  227. 
d Ship  Packet,  3 Maton's  Rep.  255. 

< In  the  case  of  the  Ship  Packet,  there  is  no  reference  to  the  decision 
in  Smith  v.  Plumer,  though  tliat  decision  contained  a critical  review  of 
all  the  authorities,  and  put  at  rest,  in  Westminster  Hall,  the  ver;  point 
as  to  the  lien  on  freight,  and  in  opposition  to  the  rule  laid  down  in  the 
Ship  Packet.  In  Ingersoll  v.  Van  Ookkelin,  (7  Cowen,  670.  b Wendell, 
314.  S.  C.)  which  bad  not  been  seen  when  the  first  edition  of  this  volume 
was  put  to  the  press,  it  was  decided,  after  a review  of  the  American  au- 
thorities, that  a master  bad  a lien  on  the  freight  and  cargo  for  bit  necea- 
sai7  advances  made,  and  retponsibililies  incurred,  for  the  use  of  the 
ship  in  a foreign  port.  The  same  principle  bad  been  previouslj  assu- 
med and  declared  b;  the  Supreme  Court  of  Massachusetts,  in  Lane  r. 
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The  civil  law,  and  the  law  of  those  countries  which  have 
adopted  its  principles,  give  a lien  upon  the  ship,  without  any 
express  contract  for  such  a claim,  to  the  person  who  repairs, 
or  fits  out  the  ship,  or  advances  money  for  that  purpose,  whe- 
ther abroad  or  at  home.*  The  English  law  allows  of  such 


PeoDiroaD,  4 Matt.  Rep.  92,  Lewis  v.  Haocock  & Winslow,  11  Und. 
72,  Cowing  V.  Snow,  ibid.  415,  and  tbe  general  current  and  language 
of  the  American  cases  seem  now  to  hare  settled  the  question,  that  tbe 
master  has  such  a lien  for  his  advances  and  responsibilities  as  against 
the  owner,  though  there  should  be  no  question  as  to  the  owner's  solvency 
and  personal  responsibility.  The  American  cases  hare  taken  tbe  most 
reasonable  side  of  the  question.  In  Drinkwater  v.  Brig  Spartan, 
(American  Jurist,  No.  5,  p.  26,)  it  was  adjudged,  in  tbe  District  Court 
in  Maine,  after  a full  and  learned  examination  of  tbe  cases,  that  tbe 
master  had  a lien  on  the  freight  for  his  necessary  disbursements  for 
incidental  expenses,  and  the  liabilities  which  he  contracts  for  these  ex- 
penses daring  the  voyage,  and  also  for  hit  own  wages.  But,  by  the 
case  of  Ingertoll  r.  Van  Bokkelin,  as  settled  in  the  Court  of  Erroia  of 
New-York,  tbe  English  law  was  recognised,  that  tbe  master  had  no  lien 
on  tbe  freight  for  bis  wages. 

a Dig.  42.  5.  26.  and  34.  1 Voet's  Com.  20.  2.  29.  Cataregit, 

Disc.  18.  1 Valin's  Com.  363.  367.  The  new  French  code,  art.  191, 

gives  tbe  order  of  privileged  debts  which  are  liens  upon  tbe  ship,  and 
take  preference  to  each  other,  and  to  all  other  debts,  in  tbe  order  in 
which  they  are  placed.  Among  tlicm  are  : (6.)  The  expenses  of  repair- 
ing tbe  vessel  at  tbe  last  port.  (6.)  Wages  of  tbe  master  and  crew  in 
tbe  last  voyage.  By  the  Contolalo,  and  tbe  ordinances  of  Oleron,  and 
of  1681,  tbe  wages  of  sailors  for  tbe  last  voyage,  had  tbe  preference 
over  all  other  claims.  (7.)  Moneys  borrowed  by  the  captain  in  the  last 
voyage,  for  tbe  necessary  expenses  of  the  ship,  and  the  reimbursement 
of  the  price  of  the  goods  sold  by  him  for  tbe  same  object.  If  the  cap- 
tain made  successive  loans,  or  sales  of  cargo,  from  necessity,  tbe  last 
loan  and  sale,  in  point  of  time,  is  preferred,  if  made  at  a different  port. 
(8.)  Debts  due  to  the  vendor,  material  men,  and  shipwrights,  if  tbe  ship 
has  not  made  a voyage,  and  to  those  who  furnished  stores  and  necessary 
supplies  before  her  departure,  if  she  bad  already  made  a voyage.  The 
Contolalo,  and  the  ordinance  of  1681,  gave  those  creditors  a preference 
to  all  others.  The  vendor  loses  his  preference  after  the  ship  has  sailed. 
Code  de  Commerce,  art.  191.  Boulay  Paly,  Court  de  Droit  Com.  t.  I, 
p.  no— 124. 
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a lien,  from  the  necessity  of  the  case,  for  repairs  and  neces- 
saries while  the  ship  is  abroad  ; but  it  has  not  adopted  such 
a rule  a.s  to  repairs  made,  and  necessaries  furnished  to  the 
ship  wliile  at  home,*'  except  it  be  in  favour  of  the  shipwright 
who  ha.s  repaired  her,  and  has  not  parted  with  the  possession. 
In  that  case,  he  is  entitled  to  retain  possession  until  he  is  paid 
for  his  repairs.  Hut  if  he  has  once  parted  with  the  possession 
of  the  ship,  or  has  worked  upon  it  without  taking  possession, 
lie  is  not  deemed  a privileged  creditor  having  a claim,  upon 
the  ship  itself.*  In  this  country,  it  was  formerly,  and  rather 
loosely  declared,  in  some  of  the  admiralty  courts  of  the  Uni- 
ted States,  that  the  jierson  who  repaired,  or  furnished  sup- 
plies for  a ship,  had  a lien  on  the  ship  for  his  demand.*  But 
the  doctrine  was  examined,  and  the  rule  declared,  wiUi  great 
precision,  by  the  Supreme  Court  of  the  United  States,  in  the 
case  of  the  General  and  reasserted  in  the  case  of 

the  St.  Jago  de  Cuha.‘  The  rule  of  the  English  common 
law  is  explicitly  adopted,  that  material  men,  and  mechanics, 
furnishing  repairs  to  a domestic  sliip,  have  no  particular  lien 
upon  the  ship  itself  for  the  recovery  of  their  demands,  with 
the  exception  of  the  shipwright  who  has  possession  of  the 
ship.  The  distinction  is,  that  if  repairs  have  been  made,  or 


a Walkinson  V.  BarnardistoD,  2 P.  rFma.  367.  Buxton  v.  Snec,  I 
Vetey't  Rep.  154.  Wilkins  v.  Carmichael,  Doug.  101. 

b AhboU  on  Shipping,  part  2,  cli.  3,  tec.  9 — 14,  contains  a history 
of  the  English  cases  on  the  point.  The  rule  is  settled  in  Scotland  in 
perfect  conformity  to  the  English  law.  Hamilton  v.  Wood,  and  W'ood 
V.  Creditors  of  Weir,  1 Bell’s.  Commentaries,  527,  who  says,  that  the 
deviation  in  England  from  that  maritime  rule  which  prevails  with  other 
nations,  has  proceeded  rather  from  peculiar  notions  of  jurisdiction  than 
from  any  general  principle  of  law  or  expediency,  and  that  it  has  been 
established  in  Scotland  by  mere  adoption. 

c Stevens  v.  The  Sandwich,  District  Court  for  Maryland,  1 Peters' 
Adm.  Rep.  233,  note.  Gardner  v.  The  Ship  Ncw-Jerscy,  ibid.  223. 
d 4 Wheat.  Rep.  438. 
e 9 Wheal.  Rep.  409. 

VoL.  IIL  22 
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necessaries  furnisb.cd,  to  a foreign  sliip,  or  to  a sliip  in  the 
port  of  a state  to  wliich  she  docs  not  belong,  the  general  ma- 
rine law,  following  the  civil  law,  gives  the  party  a lien  on  the 
ship  itself  for  his  security,  and  he  may  maintain  a suit  in 
retn,  in  the  admiralty,  to  enforce  his  right.  But  in  respect 
to  repairs  and  necessaries  in  the  port  or  state  to  which  the 
ship  belongs,  the  case  is  governed  by  the  municipal  law  of 
that  state,  and  no  lien  is  implied,  unless  it  has  been  recog- 
nised by  that  law.”  If  a material  man  gives  personal  credit, 
even  in  the  case  of  materials  furnished  to  a foreign  ship,  he 
loses  his  lien  so  far  as  to  exclude  him  from  a suit  in  rem,  yet 
he  will  be  entitled,  upon  petition,  to  be  paid  out  of  the  remnants 
and  surplus  remaining  in  the  registry.*  In  New- York,  by 
statute,”  shipwrights,  material  men,  and  suppliers  of  ships, 


a Tbe  Supreme  Court  of  the  Uniti:d  States  lias,  iu  these  cases,  assu- 
med, that  the  port  of  another  state  was  uot,  as  respects  this  rule,  a home 
port.  The  Court  of  Session  in  Scotland  has  also  held,  that  Hull,  ia 
England,  was,  in  respect  to  Scotch  owners,  a foreign  port.  (Stewart  r. 
Hall,  1 Bell't  Com.  525,  note.}  Dut  that  decision  was  reversed  in  the 
Honse  of  Lords,  as  being  a point  unnecessary  ; and  the  question  is  still 
open,  as  to  what  shall  be  deemed  a home  port  in  respect  to  repairs.  Mr. 
Bell  suggests,  that  the  natural  course  would  be,  to  adopt  the  rule  of  the 
navigation  laws,  and  to  hold  all  British  ports  as  home  ports,  because  ac- 
cess to  tbe  custom-house  title  and  communication  with  the  owners  are 
to  easy,  and  may  be  so  prompt.  See  supra,  p.  94. 

b Zane  v.  The  Brig  President,  4 Wash.  Cir.  Rep.  453. 
c By  tbe  JVew-York  Revised  .Statutes,  debts  contracted  within  the 
slate,  by  tbe  matter,  owner,  agent,  or  consignee  of  every  vessel,  are  a 
lien  when  contracted  for  work  done  or  materials  furnished  for  building, 
repairing,  fitting,  or  equipping  tbe  vessel,  or  for  provisions  and  stores 
furnished,  or  for  wharfage,  and  expenses  of  keeping  the  vessel  in  port. 
Tbe  lien  is  preferred  to  any  other  lien  except  mariners'  wages,  and  it 
ceases  aAer  twelve  days  from  the  departure  of  the  vessel  from  the  port 
at  which  she  was  when  the  debt  was  contracted,  to  some  other  port  in 
the  state,  and  immediately  on  the  vessel  leaving  tbe  state.  Every  such 
vessel,  noless  she  be  under  seizure  at  the  time  by  virtue  of  process  from 
an  admiralty  court  of  the  United  States,  or  had  been  sold  by  order  of 
such  court,  and  the  debt  contracted  prior  to  such  sale,  may  be  attached 
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h.ivc  a lien  for  llie  amount  of  their  debts,  whether  tlie  ship 
be  owned  witliin  the  slate  or  not ; hut  the  lien  ceases  after 
due  security  is  given,  or  when  the  vessel  leaves  the  state. 

It  is  very  clearly  settled,  that  the  master,  when  abroad,  and 
in  the  absence  of  the  owner,  may  hypothecate  the  ship, 
freight,  and  cargo,  to  raise  money  requisite  for  the  comple- 
tion of  the  voyage."  This  authority  is,  however,  limited  to 
objects  connected  with  the  voyage,  and,  it  must  appear,  in  this 
case,  as  well  as  when  he  binds  the  owner  personally,  that  the 
advances  w^re  made  for  repairs,  or  supplies  necessary  for  the 
voyage,  or  the  safety  of  the  ship,  and  that  the  repairs  and 
supplies  could  not  be  procured  upon  reasonable  terms,  or  with 
funds  within  the  master’s  control,  or  upon  the  credit  of  the 
owner,  independent  of  the  hypothecation.  The  master’s 
right  exists  only  in  cases  of  necessity,  and  when  he  cannot 
otherwise  procure  the  money,  and  has  no  funds  of  the  owner, 
or  of  his  own,  which  he  can  command,  and  apply  to  the  pur- 
pose. He  is  to  act  with  a reasonable  discretion,  and  is  not 
absolutely  bound  to  apply  the  money  of  others  in  hand,  ex- 
cept it  belong  to  the  owner,  in  preference  to  a resort  to  bot- 
tomry ; and  it  has  been  suggested,  by  very  high  authority, 
that  there  may  l)c  special  cases  in  which  the  master  may 
raise  money  by  hypothecation,  even  though  he  has  his  own 
money  on  board.  But  if  he  should  raise  money  by  bottomry 
in  such  a case,  the  admiralty  will  marshal  the  assets  in  favour 
of  the  shippers  of  the  cargo,  so  as  to  bring  their  property  last 
into  contribution.*  The  power  of  the  master  to  charge  the 
owners  relative  to  the  repairs  and  freight  of  the  ship,  does  not 
exist  when  the  owners  are  present,  or  when  at  their  resi- 


aod  sold  to  satisfy  tbc  claim,  togcllier  with  all  otlier  claims  of  (he  like 
kind  duly  exhibited  and  verified.  The  proceedings  under  the  process 
of  attachment,  the  sale  of  (he  vessel  and  distribution  of  the  proceeds, 
are  specially  detailed  and  prescribed.  JV.  Y.  Rev.  Slat.  vol.  ii.  493— 
500. 

a The  Gratitudine,  3 Rob.  Adm.  Rep.  240. 
b The  Ship  Packet,  3 Maion'i  Rep.  255. 
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dcnce.*  But  if  only  a minority  of  the  owners  are  present,  or 
reside  at  the  place,  then  the  captain’s  power  remains  good.* 
It  is  incumbent  upon  the  creditor  who  claims  an  hypotheca- 
tion, to  prove  the  actual  existence  of  the  necessity  of  those 
things  which  gave  rise  to  his  demand,  though  he  need  not 
see  to  the  actual  and  bona  fide  application  of  the  money. 
The  loan  must  not  exceed  the  necessity,  and  it  must  be 
made  in  a place,  and  under  circumstances,  to  afford  relief.' 
This  power  of  the  master  to  borrow  money  on  bottomry, 
and  hypothecate  the  ship  for  the  repayment,  may  exist  as 
well  at  the  port  of  destination,  as  at  any  other  foreign  port, 
when  the  necessity  for  the  exercise  of  the  right  becomes 
manifest.^  A doubt  has  been  raised,  whether  an  hypothe- 
cation would  l)c  valid  when  made  to  the  consignee  of  the 
owner.  The  power  in  that  instance  would  lie  very  liable 
to  abuse  and  collusion,  and  the  averment  of  the  necessity 
and  integrity  of  the  transaction  ought  to  undergo  a severer 
scrutiny.' 


a Code  de  Commerce,  art.  S33.  Ord.  de  laMarint,  lie.  3,  til.  1.  In 
the  ca«e  of  the  Ship  Larioia  V.  Barclay,  1 Wcuhinglon'e  Circuit  Rep, 
49,  it  was  held  that  the  captain  could  not  raise  money  hy  hypothecation, 
wlien  one  of  the  owners  resided  at  the  port.  But  in  a home  port,  the 
roaster  may  hind  the  owner  for  necessary  and  ordinary  repairs  and 
equipments,  under  a presumed  authority.  Webster  v.  Scekamp,  4 
Barrae.  S[  Aid.  353.  This  is  likewise  the  rule  in  the  Scotch  law. 
1 Bell's  Com.  534. 
b 3 Boulay  Paly,  371. 

e Rucher  r.  Conyngham,  3 Peters'  Adm.  Rep.  395.  Cupisino  v. 
Perez,  2 Dallas’  Rep.  194.  The  Aurora,  1 Wheal.  Rep.  96.  Roeber 
T.  Busher,  1 Stark.  Rep.  27.  Roccus,  De  ATavibus,  not.  33. 

d Reade  t.  Commercial  Insurance  Company,  3 Johns.  Rep.  352. 
e See  Rucher  v.  Conyngham,  2 Peters’  Rep.  307,  to  that  point. 
The  power  given  to  the  master  to  raise  money  while  abroad,  for  the 
necessities  of  the  ship,  is  the  most  dangerous  form  in  which  his  autho- 
rity can  be  exerted,  and  all  the  foreign  authorities  bare  recommended 
and  enforced  the  same  precautions,  and  which  have  been  universally 
adopted.  [Casaregis,  Disc.  71.  Roccus,  De  A'ambus,  n.  23.  pin- 
nius  ad  Peck.)  In  Boyle  v.  Adam,  in  the  Scotch  admiralty,  in  1801, 
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The  master,  in  the  course  of  the  voyage,  and  when  it  be- 
comes necessarj',  may  also  sell  part  of  the  cargo,  to  enable 
him  to  carry  on  the  residue  ; and  he  may  hypothecate  the 
whole  of  it,  as  well  a.s  the  ship  and  fieiglit,  for  the  attainment 
of  the  same  object.  The  law  does  not  fix  any  aliquot  part 
or  amount  of  cargo  which  the  master  may  sell ; nor  could 
any  restraint  of  that  kind  be  .safely  imposed.  The  power 
must,  generally  speaking,  be  adequate  to  the  occasion.  The 
authority  of  the  master  must  ncccs.sarily  increase  in  propor- 
tion to  the  diificultics  which  he  has  to  encounter.  There  is 
this  limitation  only  to  the  exercise  of  the  power,  that  it  can- 
not extend  to  the  entire  cargo ; for  it  cannot  Ijc  presumed  to 
be  for  the  interest  of  the  shipper,  that  the  whole  should  be 
sold,  to  enable  the  ship  to  jirocced  empty  to  her  port  of  desti- 
nation. The  hypothecation  of  the  whole  niay,  however,  be 
for  the  benefit  of  the  whole,  because  it  may  enable  the  whole 
to  be  conveyed  to  the  proper  market.®  This  power  of  the 
master  to  pledge  or  sell  the  cargo,  is  only  to  be  exercised  at 
an  intermetliate  port,  for  the  prosecution  of  the  voyage  ; and 
if  he  unduly  breaks  up  the  voyage,  he  cannot  sell  any  part 
of  the  cargo  for  repairs  for  a new  voyage,  and  the  power  is 
entirely  gone.*  But  if  the  voyage  be  broken  up  in  the  course 
of  it  by  ungovernable  circumstances,  the  master,  in  that  case, 
may  even  sell  the  ship  or  cargo,  provided  it  be  done  in  good 
faith,  for  the  good  of  all  concerned,  and  in  a case  of  supreme 
necessity,  whidi  sweeps  all  ordinary  rules  before  it.®  The 


the  rule  (hat  the  lender,  on  an  hypothecation  bond,  was  not  bound  to  see 
to  the  application  of  the  money,  was  quali&ed  in  a case  where  the  ex- 
penditure was  enormous,  and  the  master  a weak  man.  Bell'i  Com, 
Tol.  i.  529,  note. 

a The  Gratitudine,  3 Rob.  Adm,  Rep.  340.  363.  The  United  Insu- 
rance Company  V.  Scott,  I Johns.  Rep.  115.  Freeman  r.  The  East 
India  Company,  5 Bamw.  if  Aid.  617. 

b Watt  ».  Potter,  3 Mason's  Rep.  77. 

c Hayman  v.  Molton,  5 Esp.  JV.  P.  Rep.  65.  Mills  r.  Fletcher, 
Doug.  Rep.  319.  Idle  r.  The  Royal  Exchange  Insurance  Company, 
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merely  acting  in  good  fnitli,  and  for  the  interest  of  all  con- 
cerned, is  not  sufficient  to  exem|it  the  sale  of  goods  from  the 
character  of  a tortious  conversion,  for  which  the  ship  owner, 
and  the  purchaser,  are  responsible,  if  the  .absolute  necessity 
for  the  sale  be  not  clearly  made  out.  Nor  will  the  sanction 
of  a vice-admiralty  court  aid  the  s.ale  when  the  requisite  ne- 
cessity was  wanting.”  All  the  c.ases  are  decided  and  peremp- 
tory, and  upon  the  soundest  principles,  in  the  call  for  that  ne- 
cessity. The  master  is  employed  only  to  navigate  the  ship  ; 
and  the  sale  of  it  is  manifestly  beyond  his  commission,  and 
becomes  the  unauthorized  act  of  a servant,  disposing  of  pro- 
perty which  he  was  intrusted  only  to  carry  and  convey.  The 


8 Taunt.  Rep.  755.  Freeman  r.  The  East  India  Company,  5 Jiarnv. 
Sf  Aid.  Gn.  Cannon  V.  Meaburn,  1 Bing-A.  iJeyj.  243.  Robertson  r. 
Clarke,  ibid.  445.  Fanny  v.  Elmira,  Edte.  Adm.  Rep.  117.  Read  r. 
Bonham,  3 Bro.  .p  Bing.  147.  Scull  v.  Briddle,  2 Waeh.  Cir.  Rep. 
150.  The  Schooner  Tilton,  5 Jtforon,  476,477.  In  the  case  of  tbe 
American  Insurance  Company  v.  Center,  4 Wendell^  45,  it  was  held, 
that  in  this  country  tbe  master’s  right  to  sell  was  more  extensire  than 
in  England ; for  here,  if  there  existed  a technieal  total  lott,  and  tbe  mas- 
ter has  reason  to  believe  tbe  owner  would  elect  to  abandon,  he  might 
sell  the  ship.  The  English  rule  is  more  strict,  and  it  is  tbe  duty  of  the 
master  to  repair  the  vessel,  unless  there  be  an  actual  total  lott,  or  he  has 
no  means  of  repairing,  and  cannot  procure  any  by  the  hy|X>thecation  of 
tbe  ship  or  cargo.  In  the  case  of  Hall  v.  The  Franklin  Insurance  Com- 
pany, 9 Pickering,  466,  the  stricter  doctrine  of  the  English  law  was 
asserted  and  maintained.  The  master's  authority  to  sell  the  vessel  was 
confined  to  cases  of  extreme  necessity,  and  where  he  acts  with  the  most 
perfect  good  faith  for  the  interest  of  the  owner,  and  when  he  has  no  op- 
portunity to  consult  the  owner  or  insurer,  and  the  necessity  leaves  him 
DO  alternative.  This  strict  rule  is  the  one  best  supported  by  reason  and 
authority. 

a Van  Omeron  v.  Dowick,  2 Campb.  A".  P.  Rep.  42.  Morris  v. 
Robinson,  3 Ramie.  S(  Cress.  196.  Tbe  French  code  allows  the  master 
to  sell  the  ship  in  tbe  single  case  of  innavigability,  but  by  the  ancient 
ordinances  the  prohibition  was  entire  and  absolute.  Code  de  Commerce, 
art.  237.  Ord.  de  la  Marine,  tit.  Du  Capitaine,  art.  19.  1 Palin's 

Com.  p.  444.  Boulay  Paly,  t.  2.  85. 
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master  in  sucli  a case  acts,  virlule  officii,  as  master.  His 
agency  arises  by  operation  of  law,  from  the  necessity  of  the 
case,  to  prevent  a total  loss  of  the  property,  and  the  law  treats  ' 
him,  as  one  capable  of  selling  in  his  own  name,  but  for  the 
benefit  of  the  owner.  He  can  give  a sufTicient  title  in  his 
own  name,  as  being  by  operation  of  law,  substituted  owner, 
pro  hoc  vice.  This  was  the  view  of  the  subject  taken  in  the 
case  of  the  Schooner  Tilton,*  and  the  doctrine  appears  to 
rest  on  clear  and  solid  principles  of  law  and  policy. 

IVhen  part  of  the  cargo  is  sold  by  the  master  at  an  inter- 
mediate port,  to  raise  money  for  the  necessities  of  the  voyage, 
the  general  rule  has  been,  to  value  the  goods  at  the  clear 
price  they  would  have  fetched  at  the  |)ortof  destination., But, 
in  Richardson  v.  Nourse,  the  price  which  the  goods  actu- 
ally sold  for  at  the  port  of  necessity  was  adopted,  and  the 
court  did  not  think  that  such  a criterion  of  value  was  clearly 
erroneous  in  point  of  law ; and  with  respect  to  these  con- 
tracts of  hypothecation  for  necessaries,  made  by  the  master 
in  a foreign  port,  it  is  the  universal  understanding  and  rule, 
that  they  are  to  be  made  in  the  absence  of  the  owner,  and  not 
at  his  place  of  residence,  where  he  may  exercise  his  own 
judgment.  If  the  liens  be  created  at  diCTerent  perioils  of  the 
voyage,  and  the  value  of  the  ship  be  insufficient  to  discharge 
them  all,  the  last  loan  is  entitled  to  priority  in  payment,  as 
being  the  means  of  saving  the  ship.  The  contract  docs  not 
transfer  the  property  of  the  ship,  but  it  gives  the  creditor  a 
privilege  or  claim  upon  it,  which  may  be  enforced  with  all  the  - 
ex|>edition  and  efficacy  of  the  admiralty  process.' 

It  may  lie  here  observed,  that  it  is  the  duty  of  the  master 
engaged  in  a foreign  trade,  to  put  his  ship  under  the  charge 
of  a pilot,  both  on  his  outward  and  homeward  voyage,  when 


a 5 JI/ojon,^431. 
b 3 Bamvj.  tf-  Aid.  237. 

c Abbott  on  Shippingy  part  2,  ch.  3,  sec.  20.  22.  Chase,  J.,  Blaiue 
V.  The  Ship  Charles  Carter,  4 Cranch't  Rep.  328. 


Digitized  by  GoogI 


176 


OF  PERSONAL  PROPERTY.  [Part  V. 


lie  is  within  the  usual  limits  of  the  pilot’s  employment.®  The 
pilot,  while  on  boaril,  has  the  exclusive  control  of  the  ship. 
He  is  considered  as  master  pro  hoc  rice,  and  if  any  loss  or 
injury  be  sustained  in  the  navigation  of  the  vessel  while  un- 
der the  charge  of  the  pilot,  he  is  answerable,  as  strictly  as  if 
he  were  a common  carrier,  for  his  default,  negligence,  or  un- 
skilfulness ; and  the  owner  would  also  be  responsible  to  the 
party  injured  for  the  act  of  the  pilot,  as  being  the  act  of  his 
agent.'’  Some  doubt  has  been  thrown  on  the  point,  by  the 
dictum  oi  Ch.  J.  Mansfield,  in  Bowchcr  v.  Nordstrom, “ but 
the  weight  of  authority,  and  the  better  reason  is,  that  the 
master,  in  such  a case,  would  not  be  responsible  as  master, 
though  on  IxKud,  provided  the  crew  acted  in  regular  obedi- 
ence to  the  pilot.'' 

(2.)  Of  the  rights  and  duties  of  seamen. 

We  come  next  to  treat  of  the  laws  applicable  to  seamen  ; 
and  it  will  appear,  for  obvious  reasons,  that  in  the  codes  of  all 
comihjrcial  nations  they  are  objects  of  great  solicitude  and  of 
paternal  care.  They  are  usually  a heedless,  ignorant,  auda- 
cious, but  most  useful  class  of  men,  exposed  to  constant  hard- 
ships, perils,  and  oppression.  From  the  nature  of  their  em- 
ployment, and  their  “ home  on  the  deep,”  they  are  necessarily 
excluded,  in  a great  degree,  from  the  benefits  of  civilization, 
and  the  comforts  and  charities  of  domestic  life.  Upon  their 
native  element  they  are  habitually  buffeted  by  winds  and 
waves,  and  wrestling  with  tempests  ; and  in  time  of  war  they 


a Law  V.  IloIIingworth,  7 Term  Rep.  160.  TLo  William,  6 R(A. 
Adm.  Rep.  316. 

4 Bussy  V.  Donaldsoa,  4 Dallat'  Rep.  206.  Iluggelt  v.  Monlgo- 
mer}',  5 Boi.  <f-  Pull.  440.  Yates  v.  Brown,  8 Pickering,  23.  Pilot 
Boat  Washington  v.  Ship  Saluda,  U.  S.  District  Court,  S.  C.,  April, 
1831.  Williamson  v.  Price,  16  Martin's  Louis.  Rep.  399. 
c 1 Taunt.  Rep.  568. 

d In  the  case  of  the  Portsmouth,  6 Rob.  Adm.  Rep.  317.  Snell  v. 
Rich,  1 Johns.  Rep.  305. 
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are  exposed  to  the  still  fiercer  elements  of  the  human  pas- 
sions. In  port  they  are  the  ready  and  the  dreadful  victims 
of  temptation,  fraud,  and  vice."  It  becomes,  therefore,  a very 
interesting  topic  of  inquiry,  to  see  what  protection  the  laws 
have  thrown  around  such  a houseless  and  helpless  race  of 
beings,  and  what  special  provisions  have  been  made  for  their 
security  and  indemnity. 

The  seamen  employed  in  the  merchants’  service,  are  made 
subject  to  special  regulations,  prescribed  by  statute.  Shipping 
articles  are  contracts  in  writing,  or  in  print,  declaring  the 
voyage  and  the  tenn  of  time  for  which  the  seamen  are  ship- 
ped, and  when  they  are  to  render  themselves  on  board  ; and 
tlie  articles  are  to  be  signed  by  every  seamen  or  mariner,  on  all 
voyages  from  the  United  States  to  a foreign  port,  and,  in  certain 
cases,  to  a port  in  another  state,  other  than  an  adjoining  one. 
If  there  be  no  such  contract,  the  master  is  bound  to  pay  to 
every  seamen  who  performs  the  voyage  the  highest  wages 
given  at  the  port  for  a similar  voyage,  within  the  three  next 
preceding  months,  besides  forfeiting  for  every  seamen  a penalty 
of  twenty  dollars.  The  seamen  are  made  subject  to  forfeitures, 
if  they  do  not  render  themselves  on  board  according  to  the 
contract,  or  if  they  desert  the  service  ; and  they  are  liable  to 
summary  imprisonment  for  desertion,  and  to  be  detained  until 
the  ship  be  ready  to  sail.  If  the  mate  and  a majority  of  the 
crew,  after  the  voyage  is  begun,  but  before  the  vessel  has  left 
the  land,  deem  the  vessel  unsafe,  or  not  duly  provided,  and 


a Tlie  recklesioesi  with  which  sailors  dissipate  their  wages,  aed  the 
facility  with  which  they  are  cheated  out  of  them,  are  prorerbial  ; and 
those  persons  who  bare  the  superintendence  of  marine  hospitals  well 
know,  how  severely  and  extensively  sailors  arc  afllicted,  beyond  all 
other  classes  of  men,  by  those  odious  diseases  which  so  terribly  chastise 
licentious  desire.  Such  a scourge  is  far  worse  to  them  than  the  storms 
and  Uie  monsters  of  the  ocean  ; than  either  the  pracipitem  AJrimm 
decerUmlem  aqitilonibus,  the  riibiem  noli,  the  morulra  natanlia,  or  the 
infamti  icoputot,  acroctraunia. 

VoL.  III.  23 
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shall  require  an  examination  of  the  ship,  the  master  must  pro- 
ceed to,  or  stop  at,  the  nearest  or  most  convenient  port,  where 
an  inquiry  is  to  be  made,  and  the  master  and  crew  must  con- 
form to  the  judgment  of  the  experienced  persons,  selected  by 
the  district  judge  or  a justice  of  the  pence.  If  the  complaint 
shall  appear  to  have  been  without  foundation,  the  expenses 
and  reasonable  damages,  to  be  ascertained  by  the  judge  or  jus- 
tice, are  to  be  deducted  from  the  wages  of  the  seamen.  But 
if  the  vessel  be  found  or  made  seaworthy,  and  the  seamen 
shall  refuse  to  proceed  on  tlie  voyage,  they  are  subjected  to 
imprisonment  until  tliey  pay  double  the  advance  made  to  them 
on  the  shipping  contract.”  Fishermen  engaged  in  the  fish- 
eries are  liable  to  the  like  penalties  for  desertion ; and  the 
fishing  contract  must  be  in  writ  ing,  signed  by  the  shipper  and 
the  fishermen,  and  countersigned  by  the  owner.*  The  articles 
do  not  determine  exclusively  who  are  the  owners,  and  the 
seamen  may  prove,  by  other  documents,  the  real  and  respon- 
sible owners.  The  object  of  the  articles  is  to  place  the  crew 
of  a fishing  vessel  upon  a footing  with  seamen  in  the  mer- 
chants’ service,  and  to  make  them  liable  to  the  same  restric- 
tions, and  entitled  to  the  same  remedies.'  Provision  is  made 
for  the  prompt  recovery  of  seamen’s  wages,  of  which  one  third 
is  due  at  every  port  at  which  the  vessel  shall  unlade  and  deli- 
ver her  cargo,  before  the  voyage  be  ended  ; and  at  the  end 
of  the  voyage,  the  seamen  may  proceed  in  the  District  Court, 
by  admiralty  process,  against  the  ship,  if  the  wages  be  not 
paid  within  ten  days  after  they  are  discharged.  The  seamen 
having  like  cause  of  complaint,  may  all  join  in  one  suit,  and 
they  may  proceed  against  the  vessel  within  the  ten  days,  if  she 
be  about  to  proceed  to  sea ; but  tliis  remedy,  in  rem,  does  not 
deprive  the  seamen  of  their  remedy  at  common  law  for  the 


a Act  of  Congrett,  July  SOth,  1 790,  ch.  39,  aec.  1,3,3.  5 and  7. 
h Ibid.  June  \Sth,  1813,  cb.  3,  sec.  1 and  3. 
e Wait  T.  Gibba,  4 Piekering,  898. 
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recovery  of  their  wages.”  The  statutes  further  provide  for  the 
safety  and  comfort  of  the  seamen,  by  requiring  that  every 
ship  belonging  to  a citizen  of  the  United  States,  of  the  bur- 
then of  one  hundred  and  fifty  tons,  or  upwards,  navigated  by 
ten  or  more  persons,  and  bound  to  a foreign  port ; or  of  the 
burthen  of  seventy  tons,  or  upwards,  and  navigated  with  six 
or  more  persons,  and  bound  from  the  United  States  to  any 
port  in  the  West  Indies,  shall  be  provided  with  a medicine 
chest,  properly  supplied  with  fresh  and  sound  medicines  ; and 
if  bound  on  a voyage  across  the  Atlantic  ocean,  with  requisite 
sb'.res  of  water,  and  salted  meat,  and  wholesome  ship-bread, 
well  secured  under  deck.* 

It  is  furtlier  provided  by  statute,  for  the  just  and  benevolent 
purpose  of  affording  certain  and  [lermanent  relief  to  sick  and 
disabled  seamen,  that  a fund  be  raised  out  of  their  wages,  earned 
on  board  of  any  vessel  of  the  United  States,  and  be  paid  by 
the  master  to  the  collector  of  the  port,  on  entry  from  a foreign 
port,  at  the  rate  of  twenty  cents  per  month  for  every 'seamen. 
The  like  assessment  is  to  be  made  and  paid  on  the  new 
enrolment  or  license  for  carrying  on  the  coasting  trade,  and 
also  by  persons  navigating  boats  and  rafts  on  the  Mississippi. 
The  moneys  so  raised  are  to  be  expended  for  the  temporary 
relief  and  maintenance  of  sick  and  disabled  seamen,  in  hos- 
pitals or  other  proper  institutions  established  for  such  purpo- 
ses ; and  the  surplus  moneys,  when  sufficiently  accumulated, 
shall  be  applied  to  the  erection  of  marine  hospitals,  for  tli« 
accommodation  of  sick  and  disabled  seamen.  These  hos- 
pitals, as  far  as  it  can  be  done  with  convenience,  are  to  re- 
ceive sick  foreign  seamen  on  a charge  of  seventy-five  cents 


a Act  of  Congrett,  July  1790,  cli.  29,  see.  6.  Tbc  statute  of 
59  Geo.  III.  c.  58,  provided,  also,  an  expeditious  remedy  for  the  reco- 
very of  seamen’s  wages,  by  allowing  them  to  apply  to  Ibe  summary  ju- 
risdiction of  a justice  of  Ibe  peace,  where  Ibe  wages  do  not  exceed  j£20. 
b Ibid.  sec.  8 and  9,  and  Act  of  Congrut  of  March  2</,  180.5,  cb.  68. 
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per  day,  to  be  paid  by  the  master  of  the  foreign  vessel.”  And 
to  relieve  American  seamen  who  may  be  found  destitute  in 
foreign  places,  and  as  evidence  of  the  constant  and  paternal 
solicitude  of  the  United  States  for  the  preservation  and  protec- 
tion of  their  seamen  abroad,  it  is  made  the  duty  of  the  Ameri- 
can consuls  and  commercial  agents,  to  provide  for  those  who 
may  be  found  destitute  wdthin  their  consular  districts,  and  for 
their  passages  to  some  port  in  the  United  States,  in  a reasona- 
ble manner,  at  the  expense  of  the  United  States ; and  Ame- 
rican vesseb  are  bound  to  take  such  seamen  on  board,  at  the 
request  of  the  consul,  but  not  exceeding  two  men  to  every 
hundred  tons  burthen  of  the  ship,  and  transport  them  to  the 
United  States,  on  such  terms,  not  exceeding  ten  dollars  for 
each  person,  as  may  be  agreed  on.  So,  if  an  American  ves- 
sel be  sold  in  a foreign  port,  and  her  company  discharged,  or 
a seaman  be  discharged  with  his  consent,  the  master  must 
pay  to  the  consul  or  commercial  agent  at  the  place,  three 
months  pay,  over  and  above  the  wages  then  due,  for  every 
such  seaman,  tw’o  thirds  of  which  is  to  be  paid  over  to  every 
seaman  so  discharged,  upon  his  engagement  on  board  of  any 
vessel  to  return  to  the  United  States ; and  the  other  third  to 
be  retained,  for  the  purpose  of  creating  a fund  for  the  main- 
tenance and  return  of  destitute  American  seamen  in  such 
foreign  port.* 

The  act  of  Congress  of  March  3d,  1813,  declared,  that  no 
seaman,  who  was  not  a citizen  or  native  of  the  United  States, 
shoidd  be  employed  on  board  of  any  public  or  private  vessel 
of  the  United  States.  But  the  provision  against  the  employ- 
ment of  foreign  seamen,  is  probably  without  any  efficacy,  for 
it  applies  only  to  those  nations  who  shall,  in  like  manner, 
have  prohibited  the  employment  of  American  seamen. 

Greenwich  hospital,  in  England,  is  a noble  asylum  for  de- 


a AcU  of  Congrui,  July  \6lh,  1798,  March  2d,  1799,  aod  May  3d, 
1802. 

b Act  of  Congrett,  February  28tA,  1805,  ch.  62. 
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cayed  and  disabled  seamen  belonging  to  the  royal  navy  ; but 
another  national  establishment  was  wanting  for  seamen 
maimed  or  disabled  by  sickness  or  accidental  misfortunes,  or 
worn  out  by  age,  in  the  merchants’  service.  This  was  pro- 
vided for  by  the  statute  of  20  Geo.  II.  which  created  a cor- 
poration, and  laid  the  foundations  of  a magnificent  charity, 
with  liberal,  careful,  and  minute  provisions,  some  of  which 
have  been  copied  into  our  own  statutes  ; and  it  is  sustained 
by  an  assessment  similar  to  our  own,  of  sixpence  sterling  per 
month  out  of  seamen’s  wages.  In  one  respect,  the  English 
charity  is  much  broader  than  ours,  for  it  reaches  to  the  poor 
widow,  and  infant  children  of  every  seaman  who  perishes  in 
the  service,  and  who  shall  be  found  to  be  proper  objects  of 
charity.® 

With  respect  to  the  behaviour  of  the  master  and  seamen, 
and  the  discipline  on  board  of  merchant  ships,  it  is  held,  that 
the  master  is  personally  responsible  in  damages  for  any  in- 
jury or  loss  to  the  ship  or  cargo,  by  reason  of  his  negligence 
or  misconduct.  Being  responsible  over  to  others  for  his  con- 
duct as  master,  the  law,  as  well  on  that  account  as  from  the 
necessity  of  the  case,  has  intrusted  him  with  great  authority 
over  the  mariners  on  board.  Such  authority  is  requisite  to 
the  safe  navigation  of  the  ship,  and  the  preservation  of  good 
order  and  discipline.  He  may  imprison,  and  also  inflict  rea- 
sonable corporal  punishment  upon  a seaman,  for  disobedience 
to  reasonable  commands,  or  for  disorderly,  riotous,  or  insolent 
conduct ; and  his  authority,  in  that  respect,  is  analogous  to 


a The  aocient  Romans  never  provided  any  asylum  Tor  the  poor.  Hu- 
manity was  no  part  of  their  national  character.  Its  cultivation,  as  a 
public  duty,  is  one  of  the  inestimable  blessings  of  the  introduction  of 
Christianity.  There  did  not  exist  in  the  Roman  legislation  any  pro- 
vision for  them,  unless,  says  Hugo,  (History  or  the  Roman  Law, 
sec.  154,)  we  may  consider  the  law  of  the  twelve  tables,  which  regula- 
ted funeral  expenses,  to  have  been  introduced  in  their  favour,  at  a 
means  to  prevent  the  ruin  of  families. 
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that  of  a master  on  land  over  bis  apprentice  or  scholar.®  The 
books  unite  in  the  lawfulness  and  necessity  of  the  power. 
Without  it  authority  could  not  be  maintained,  nor  navigation 
made  safe.  Subordination  is  essential  to  be  strictly  enforced, 
among  a class  of  men  whose  manners  and  habits  partake  of 
the  attributes  of  the  element  on  which  they  are  employed. 
Disobedience  to  lawfnl  commands  is  a most  noxious  offence, 
and  the  most  dangerous  in  its  nature,  fur  it  goes  at  once  to 
the  utter  annihilation  of  all  authority.  But  care  must  be 
taken  that  the  punishment  be  administered  with  due  modera- 
tion. The  law  watches  the  exercise  of  discretionary  power 
with  a jealous  eye.  If  the  correction  be  excessive  or  unjustifi- 
able, the  seaman  is  sure  to  receive  compensation  in  damages 
on  his  return  to  port,  in  an  action  at  common  law.*  And  it 
must  be  an  extreme  case  that  will  justify'  a master  to  confine 
a seaman  in  a common  gaol  in  a foreign  port.  He  cannot  do 


a Motloy,  b.  2,  cli.  3,  sec.  t2.  Thorne  v.  White,  1 Petert'  Adm. 
Rep.  168.  Rice  v.  The  Polly  and  Killy,  2 ibid.  420.  The  United 
Slates  V.  Smith,  3 Wash.  Cir.  Rep.  325.  MichaeUon  v.  Denison,  3 
Day's  Rep.  291.  Comeisford  v.  Baker,  before  Lord  Slowel,  June, 
1825.  The  United  Slates  V.  Dewey,  New-York  Circuit,  June,  1828. 
Lord  Slowell,  in  the  case  of  The  Agincourt,  1 Hagg.  Adm.  Rep.  272. 
The  Lowther  Castle.  384.  United  Stales  v.  Freeman,  4 .Afoaon,  512. 
Butler  V.  M'Lellan,  District  Court  in  Maine,  1831 , ,4m.  Juriil,  No.  13. 
Though  the  maritime  codes  of  continental  Europe,  such  as  the  Cotuo- 
lalo,  the  laws  of  Oleron,  of  Wishuy,  of  the  Hanse  Towns,  and  of  Den- 
mark, carefully  avoid  the  direct  mention  of  any  legal  authority  of  the 
captain  to  correct,  by  corporal  chastisement,  the  misbehaviour  of  mari- 
ners ; yet,  as  the  learned  judge  of  the  District  Court  of  Maine  observed, 
in  the  case  above  mentioned,  this  power  in  the  master  seems  either  to 
have  been  inferred,  or  to  have  become  silently  established  by  usage. 
Casaregis  (Disc.  136,  o.  14,)  admits  that  the  master  may  indict  slight 
chastisement,  by  analogy  to  the  power  of  a father  or  domestic  master  ; 
and  the  ordinance  of  Louis  XI V.  (liv.  2,  tit.  1,  art.  22.)  confers  a strong 
power  of  personal  punishment  on  the  captain,  in  aggravated  cases,  and 
acting  under  the  advice  of  the  male  and  pilot. 
b Watson  v.  Christie,  2 Bos.  if  Pull.  224. 
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it  as  a punishment,  but  only  by  way  of  prtfaiition  under  the 
existing  circumstances."  The  master  may  also  confine  a 
passenger  who  refuses  to  submit  to  tiie  necessary  disciplioe  of 
the  ship.* 

The  master  has  also  the  riglit  to  discharge  a seaman  for 
just  cause,  and  put  him  ashore  in  a foreign  countiy  ; but  the 
causes  must  be,  not  slight  but  aggravated,  such  as  habitual 
disobedience,  mutinous  conduct,  theft,  or  habitual  drunken- 
ness ; and  be  is  responsible  in  damages  if  be  discharges  him 
without  just  cause.'  This  power  of  discharge  extends  to  the 
mate  and  subordinate  officers,  ns  well  as  to  the  seamen,  for 
the  master  must  be  supreme  in  the  ship,  and  subordination 
and  discipline  are  indispensable  to  the  safety  and  welfare 
of  the  service.  But  it  would  require  a case  of  flagrant  diso- 
bedience, or  gross  negligence,  or  palpable  want  of  skill,  to 
authorize  the  captain  to  displace  a mate,  who  is  generally 
chosen  with  the  consent  of  the  r>wners,  and  with  a view  to  the 
better  safety  of  the  ship,  and  the  security  of  their  property."* 
The  marine  law  requires  the  master  to  receive  back  a sea- 
man whom  he  has  discharged,  if  he  repents  and  oilers  to  re- 
turn to  his  duty  and  make  satisfaction  ; and  if  the  master 
refuses,  or  if  the  seaman  has  been  utiduly  discharged,  he  may 
follow  the  ship,  and  recover  his  wages  for  the  voyage,  and 


a U Dited  States  v.  Buggies,  5 Maton,  1 92. 
b Boyce  r.  Baylifie,  1 Campb.  P,  58. 

c Relf  V.  The  Sliip  Maria.  I Pelert'  Adm.  Rep.  186.  Black  v.  Ship 
Louisiana,  2 ibid.  268.  Hulle  r.  Heigliluian,  2 Eatt'tRep.  145.  Sir 
William  Scott,  io  the  case  o(  the  Exeter,  2 Rob.  Adnif  Rep.  261.  The 
French  law  affords  peculiar  protection  to  seamen,  and  among  other 
things  in  this,  that  it  prohibits  the  master  from  discharging  a seaman  in 
any  case,  in  a foreign  country.  This  was  by  a royal  declaration  of  18tb 
December,  1728,  art.  1,  mentioned  in  1 VaHn’t  Com.  p.  734  ; and  it 
is  adopted  in  the  Code  de  Cmnmeree,  art.  270. 

d Atkyos  v.  Burrows,  1 PtUrt'  Adm.  JRep.  244.  Thompson  v. 
Bosb,  4 fPosh.  dr.  Rep.  338. 
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the  expenses  of  his  return.*'  The  laws  of  the  United  States 
make  it  highly  penal,  and  subject  the  master  to  fine  and  im- 
prisonment if,  without  justifiable  cause,  he  maliciously  forces 
an  officer  or  mariner  on  shore  while  abroad,  or  leaves  him 
behind  in  any  foreign  port  or  place,  or  refuses  to  bring  home 
those  whom  he  took  out,  and  are  in  a condition  and  willing 
to  return.* 

It  was  a question  which  received  a profound  discussion,  and 
led  to  a learned  research,  in  Harden  v.  Gordon, ''  whether  a 
seaman,  who  became  sick  and  disabled  on  the  voyage,  was 
entitled  to  medical  advice  and  aid  at  the  expense  of  the  ship. 
It  was  there  shown  and  decided,  that  the  expense  of  curing 
a sick  seaman  in  the  course  of  the  voyage,  was  a charge  upon 
the  ship  according  to  the  maritime  law  of  Europe,  and  the 
rule  recommended  itself  ns  much  by  its  intrinsic  equity  and 
sound  policy,  as  by  the  sanction  of  its  general  authority. 
Such  an  expense  was  in  the  nature  of  additional  wages  du- 
ring sickness,  and  it  constituted  a material  ingredient  in  the 
just  remuneration  of  seamen  for  their  labour  and  services. 
The  statute  law  of  the  United  States  has  nut  changed  the 
maritime  law,  except  so  far  as  respects  medicines  and  medical 
advice,  when  there  was  a proper  medicine  chest,  and  medical 
directions,  on  board  the  ship  ; and  it  does  not  apply  to  nurs- 
ing, diet  and  lodging,  if  the  seaman  be  carried  ashore.  The 
claim  for  such  expenses,  equally  with  a claim  for  wages,  may 
be  enforced  in  the  courts  of  admiralty ; and  Judge  Story,  in 
the  case  last  referred  to,  with  great  force,  and  moving  on  solid 
principles,  vindicated  the  admiralty  jurisdiction  over  the  whole 


a Law  of  O/cron,  art.  13.  Law  of  IFubuy,  art.  35.  Coded* 
Commerce,  art.  270.  Relf  v.  Tlie  Ship  Maria,  1 Peters'  Adm.  Rep. 
193,  194.  Hutebioaop  v.  Combs,  District  Court  of  Maine,  Am.  Ju- 
rist, No.  13. 

b Act  of  CoDg^ress,  3d  March,  1825,  cb.  67,  sec.  10. 
e 2 Jiasoa's  Rep.  541. 
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compensation,  in  all  its  varied  forms,  when  due  to  seamen  for 
their  maritime  services. 

The  act  of  Congress  requires,  tliat  in  seamen’s  shipping 
articles,  the  voyage,  and  term  of  time  for  which  the  seamen 
may  be  shipped,  be  specified.”  The  regulation  relates  to 
voyages  from  a port  in  the  United  States,  and  it  does  not  ap| 
ply  to  a voyage  commencing  from  a foreign  port  to  the  Uni- 
ted States.  The  voyage  within  the  intendment  of  the  statute, 
means  one  having  a definite  commencement  and  end.  The 
lerminns  a quo,  and  the  terminus  ad  quern,  must  be  stated 
precisely  ; and  in  a case  of  a general  adventure,  the  term  of 
service  must  be  specified.  A voyage  from  New-York  to  Cur- 
racoa,  and  elsewhere,  means,  in  shipping  articles,  a voyage 
from  New-York  to  Curracoa,  and  the  word  elsewhere  is  re- 
jected as  being  void  for  uncertainty.* 

Seamen,  in  the  merchant  service,  are  usually  hired  at  a 
certain  sum,  citlier  by  the  month,  or  for  the  voyage.  In  the 
fishing  trade  the  seamen  usually  serve  under  an  engagement 
to  receive  a portion  of  the  profits  of  the  adventure.  The 
share,  or  profits  of  the  voyage,  are  a substitute  for  regular 
wages  ; and  the  act  of  Congress'  extends  the  admiralty  ju- 
risdiction to  the  cognizance  of  suits  for  shares  in  whaling 
voyages,  in  the  same  form  and  manner  as  in  ordinary  cases 
of  wages  in  the  merchant’s  service. 

Every  seaman  engaged  to  serve  on  board  a ship,  is  bound, 
from  the  nature  and  terms  of  the  contract,  to  do  his  duty  in 
the  service  to  the  utmost  of  his  ability,  and,  therefore,  a pro- 
mise made  by  the  master  when  the  ship  is  in  distress,  to  pay 
extra  wages,  as  an  inducement  to  e.xtraordinary  exertion,  is 
illegal  and  void.  It  would  Ixs  the  same  if  some  of  the  crew 
had  deserted,  or  were  sick,  or  dead,  and  |)eculiar  clTurls  bc- 


a Act  n/20lh  July,  1790,  cli.  29. 

b Decision  in  Ibe  District  Court  of  Marjrland,  by  Judge  Winches- 
ter, 1 IlalCi  L.  J.  209. 

c Act  of  Congreu,  lOth  of  June,  1013,  cb.  2,  sec.  1 and  2. 

VoL.  III.  24 
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came  re<|uisile ; for  tlic  general  engagement  of  the  seamen 
is  to  do  all  they  can  for  the  good  of  the  service,  under  all  ilie 
emergencies  of  the  voyage.  Lord  Kenyon  puls  the  illegality 
of  such  a promise  on  the  ground  of  public  policy,  and  Lord 
I’illenborough  on  the  want  of  consideration.*  It  requires  the 
^rformance  of  some  service  not  within  tlic  scope  of  the  ori- 
ginal contract,  as  by  becoming  a voluntary  hostage  upon  cap- 
ture, to  create  a valid  claim,  on  the  part  of  the  seaman,  to 
compensation,  on  a promise  by  the  master,  beyond  the  .stipu- 
lated wages.*  So,  no  wages  can  be  recovered  when  the 
hiring  has  been  for  an  illegal  voj  age,  or  one  in  violation  of  a 
statute.  The  law  will  not  countenance  a contract  cx.turjii 
causa,  nor  (lerinit  any  one  to  lay  claim  to  the  wages  of  iui- 
(|uiiy.‘ 

A seaman  is  entitled  to  iiis  whole  w'agcs  for  the  voyage, 
even  though  he  be  unable  to  render  his  service  by  sickness, 
or  boilily  injury,  hap|>ening  in  the  course  of  the  voyage,  and 
wliile  he  was  in  the  [lerformancc  of  his  duty.  This  is  not 
only  the  invariable  usage  in  the  Knglish  admiralty,  but  a pro- 
vision of  manifest  justice,  pervading  till  the  coniincrcial  ordi- 
nancc.s.''  He  will  eipially  be  entitled  to  his  wages  to  the  end 
of  the  voyage,  when  wrongfully  discharged  by  the  master  in 
the  course  of  it.*  The  marine  law  very  equitably  distin- 


o Harris  r.  Watson,  Peake’s  JV".  P.  Rep.  72.  Stilk  v.  Mjrick,  2 
Campfu  P-  317. 

0 Yales  V.  Ilallt  I Term  Pep.  73. 

c Tbc  Vanguard,  6 Rub.  Jldm.  Rep.  207. 

d Chandler  v.  Grieves,  2 II.  Jilacks.  Hep.  606,  note.  .76&o//  en 
Shippings  part  4,  cli.  2,  see.  1.  AVilliains  v.  Tbc  Ifrig  Hope,  I Peten' 
Adm.  Rep.  138. 

c Kubinett  v.  The  Ship  nxetcr,  2 Rob.  Aihn.  Rrp.  261.  The  Bea* 
ver,  3 ibid.  92.  Keane  v.  The  Brig  Gloucester,  2 DnUn*  Rep.  36. 
2 Piters'  Aihn.  Rep.  403.  Hire  v.  The  Folly  and  Killy,  2 Peters" 
Adm,  Rep.  420.  In  ibis  last  case,  ihc  seamen  weic  forced  to  quit  the 
ship  by  llic  cruelty  and  dangerous  thicaU  of  the  inaslcr,  aud  Ihcir  wa* 
ges  were  allowed. 
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■giiisilies  liptween  tlic  cases  in  wliidi  sreamcn's  services  arc  not 
rendcretl  in  consc([ncnce,  of  a peril  of  the  sea,  and  in  wliirli 
they  are  not  rendered  by  reason  of  some  illegal  act,  or  mis- 
conduct, or  fraud,  of  the  master  or  owner,  interrupting  and 
destroying  the  voyage.  In  the  latter  case,  the  seamen  are 
entitled  to  their  wages,  and  the  rule  of  the  French  ordinance 
is  just  and  reasonable.  It  dcclarc.s,  tliat  if  the  seamen  he 
liircd  for  the  voyage,  thej'  shall,  in  such  case,  he  paid  the  en- 
tire wages  for  the  vo3'age,  and  if  they  be  hired  by  the  month, 
they  shall  Ije  paid  for  tlie  time,  they  served,  with  the  allow- 
ance of  a reasonalde  time  for  their  reinrn  to  the  jHirt  of  de- 
jiarture.'*  If  a scamair  be  wrongfully  discharged  on  the. 
voyage,  the  voyage  is  then  ended  with  rc.«pect  to  him,  and  he 
is  entitled  to  sue  for  his  full  wages  for  the  voj’agc.* 

The  general  principle  of  th.e  marine  law  i.s,  that  freight  ■ 
the  mother  of  wages,  and  if  no  freight  be  earned,  no  wages 
are  due.  This  principle  proterrts  the  owner,  by  malting  the 
right  of  the  mariner  to  his  wage.s,  commensur.ale  with  the. 
right  of  the  owner  to  his  freight ; but  thatthe  rule  may  dnlj' 
apj)ly,  the  freight  must  not  l>e  lost  b}’  the  fraud  or  wrongful 
act  of  the  master.  The  policy  of  the  rule  applies  to  ca.sesof 
l«?s  of  freight  1)3'  a peril  of  the  sea ; and  it  was  truly  and 
distinctly  stated  by  the  Court  of  K.  II.  in  the  time  of  Charles 


a Ord.  dtt  Layert  det  Maiclnln,  art.  3.  Pol/uer't  I.ouage  drtMalf- 
loU,  n.  203.  Citthing'i  Translalion,  p.  123.  Jloccvt,  de  el 

^Vaulo,  n.  43.  Ingertall't  Translalion,  p.  46.  Iloyt  v.  Wildfire,  3 
Johns,  Rep.  5t8. 

b Sigard  T.  Roberts,  3 E«p. -V.  P.  fiep.  7t.  lo  the  case  of  the  Cas- 
lilia,  1 Ifagg.  Jtdm.  Rep.  59,  a seaman  who  had  left  the  ship  in  the 
coarse  of  the  vo^a^e,  the  master  failing  to  supply  him  with  provisions, 
was  held  not  to  have  forfeited  his  wages.  And  in  the  Elizabeth,  2 
Dodson's  Adm.  Rep.  403,  it  was  held,  that  though  a master  be  not  at 
liberty,  by  the  general  rule,  to  dischargchiscrew  in  a foreign  port  with- 
oat  their  consent,  yet  that  circumstances  might  vest  in  him  an  authority 
to  do  so,  upon  projier  conditions,  as  by  providing  and  paying  for  their 
retarn  passage,  and  their  wages  up  to  Uic  time  of  their  arrival  at  home. 
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II.*  that  if  tlic  ship  perish  by  tempest,  fire,  enemies,  &e.,  the 
mariners  lose  their  wages  ; “ for  if  llie  mariners  were  to  have 
their  wages  in  such  cases,  they  would  not  use  their  endea- 
vours, nor  hazard  their  lives,  for  tlie  safety  of  the  ship.”  If 
the  voyage  and  the  freight  be  lost,  because  the  ship  was 
seized  for  debt,  or  for  having  contraband  or  prohibited  gootls 
on  board,  or  for  any  other  cause  proceeding  from  misi-onduct 
in  the  master  or  owner,  it  would  be  unreasonable  and  unjust 
that  the  innocent  seamen  should  be  deprived  of  compensation 
for  their  services,  and  the  marine  law  holds  them  still  entitled 
to  their  wages.*  The  wages  are,  in  such  cases,  allowed  pro 
tanlo  to  the  time  of  the  loss  of  the  voyage,  and  with  such 
additional  allowance  as  shall  be  deemed  reasonable  under  tlie 
circumstances.' 


a Anon.  1 Sid.  Rep.  170. 

b Malyne'e  Lex  Mercaloria.  p.  105.  Molloy,  de  Jure  Maritimo,  b. 
3,  c.  3,  see.  7.  Hoyt  V.  Wildfire,  3 Jo/ms. 518.  Jacobten't  Sea 
IxuBt,  b,  3,  ch.  2. 

c Id  Woolf  V.  The  Brig  Oder,  2 Pelere'  Adm.  Rep.  261,  where  tl)e 
voyage  was  broken  up  by  seizure  for  debt,  wages  up  to  the  time  were 
allowed,  and  one  additional  month's  pay.  Wages  arc  not  lost  if  the  voy- 
age be  broken  up  by  reason  of  civil  process  against  the  vessel,  on  a 
claim  of  ownership.  If  the  claim  be  unfounded,  adequate  damages  are 
presumed  to  be  awarded  for  the  unfounded  libel,  and  if  well  founded, 
the  wages  are  lost  by  the  default  of  the  shipper.  Van  Bcnren  v.  Wil- 
son, 9 Cotsen,  158.  In  Iloyt  v.  Wildfire,  where  the  seamen  were  hired 
fora  voyage  from  New-York  to  the  East  Indies,  and  back  to  New- 
York,  and  the  vessel  was  captured  and  condemned  on  the  outward  voy- 
age for  having  contraband  goods  on  board,  wages,  according  to  the  rate 
of  the  contract,  were  allowed  from  the  commencement  of  the  voyage 
until  the  return  of  the  seamen,  with  reasonable  diligence,  to  New-York, 
deducting  wages  received  while  in  other  service,  on  the  circnilous  re- 
turn. The  court  observed,  that  the  rule  in  the  French  law  (Ord.  dee 
ijoyere  dee  JUatelots,  art.  3,  Polhier,  Louage  dee  Matelote,  No.  203) 
ordained,  that  if  the  seamen  were  hired  for  the  voyage,  they  should,  in 
such  a case,  be  paid  their  entire  wages  for  the  voyage,  and  if  hired  by 
(be  month,  the  wages  due  for  the  time  they  had  served,  and  for  the  time 
necessary  to  enable  them  to  return  to  the  port  of  departure ; and  that 
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Seamen’s  wages,  in  trading  voyages,  are  due  pro  rala  xline- 
ris.  Ttiis  iias  been  so  decided  in  the  Scotlisli  courts,  and 
upon  principles  of  controlling  equity.® 

If  the  seaman  dies  on  the  voyage,  there  is  no  settled  Englitili 
rule  on  the  subject  of  his  wages.  In  one  case,  the  court  in- 
timated, that  his  representatives  might  be  entitled  to  a propor- 
tion of  the  wages  up  to  his  deatli,  when  the  hiring  was  by 
the  month,  and  there  was  no  special  contract  in  tire  way 
and  a similar  opinion  was  mentioned  by  one  of  the  judges  of 
the  C.  B.  in  another  case.'  In  a still  later  case,'*  it  was  as- 
sumed by  the  Court  of  C.  B.,  that  the  wages  of  a seaman,  who 
died  on  the  voyage  in  which  wages  arose,  were  due  to  his 
representatives  ; but  the  case  was  silent  os  to  the  precise  time 
to  which  they  were  to  be  computed.  In  this  country,  there  have 
been  contradictory  decisions  on  the  point.  In  the  Circuit  and 
District  Courts  of  the  United  States,  in  Pennsylvania,  it  was 
decided,  upon  the  authority  of  the  Laws  of  Oleron,  that  the 
representatives  of  the  seaman  dying  during  the  voyage,  were 
entitled  to  full  wages  to  the  end  of  the  voyage.®  On  the 
other  hand,  it  was  subsequently  decided,  in  the  District  Court 
of  the  United  States  for  South  Carolina/  and  in  the  District 
Court  in  Massachusetts,'  that  fujl  wages,  by  the  marine  law', 
meant  only  full  wages  up  to  'he  death  of  the  mariner  ; and  in 
tliis  last  case,  a very  able  and  elaborate  review  was  taken  of 


there  wa«  do  reason  to  question  the  soundness  of  the  rule,  or  llio  pro- 
priety of  following  it  in  that  case. 

a Ross  V.  Glassford,  and  Morrison  r.  ITamilton,  cited  in  1 Bell't  Com, 
615.  Bat  tlie  rule  may  be  varied  by  agreement.  Appleby  r.  Dods,  8 
Ecut’$  Reji.  300. 

6 Cntter  r.  Powell,  6 Term  Rep.  320. 
c Ileatb,  J.,  in  Beale  r.  Thompson,  3 Rot.  <f*  Pull.  425. 
d Armstrong  v.  Smith,  4 Rot.  tf  PtUl.  299. 

e Walton  v.  The  Ship  Neptune,  1 Pelere'  Jldm.  Rep:  142.  Sima 
V.  Jackson,  i&it/.  157,  note.  1 IPath.  Cir.  Rep.  414.  S.  C. 
y Carey  v.  Schooner  Kitty,  Bee’t  Adm.  Rep.  255. 
g Natterstroro  r.  Ship  Hazard,  2 Ualte  L.  J.  359. 
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fill  tliR  marine  ordinances  and  authorities  applicable  to  the 
Fulijcct.  The  court  examined  critically  the  provisions  in  the 
ronsoUito  del  w?flre,and  in  the  laws  of  Oleron,  of  Wisbuy,  and 
of  the  Ilanse  Towns,  the  ordinances  of  Charles  V.and  Lewis 
XIV.,  the  commentaries  of  Clcirac,  Yidin,  and  Pothicr,  and 
nil  that  had  been  paid  and  decided  in  Fiiigland  or  Mas.sac.hu- 
petls,  in  relation  to  the  question.  Ifthc  two  decisions  in  Penn- 
pylvania  outweigh,  in  point  of  American  authority,  the  oppo- 
site adjudications  are  l)cst  supported  in  the  ap|X!nl  to  those  ordi- 
nances of  Luropean  wisdom  and  policy,  in  which  we  dL^'cern 
the  deep  foundations  of  maritime  jurisprudence.® 

As  the  payment  of  wages,  in  general,  depends  U[xin  the 
earning  of  freight,  if  a ship  delivers  her  outward  cargo,  and 
jvirishes  on  her  return  vojtige,  the  outward  freight  being 
earned,  the  seamen’s  wages  on  the  outward  V03'agc  arc  con- 
sequently due.‘  By  the  custom  of  merchanLo,  seamen’s  wa- 
ges are  duo  at  every  delivering  port,  and  their  wages  arc  not 
allected,  without  their  si)ecial  agreement,  b}'  any  stipulation 
between  the  owners  and  the  charterer,  making  the  voyages 
out  and  home  one  entire  voj'age,  and  the  freight  to  dejtcnd  on 
the  accomplishment  of  the  entire  voyage  out  at)d  in.'  The 
owners  may  waive  or  modify  their  claim  to  freight  a.s  thej' 


a If  (he  seaman  be  hired  by  the  voyage,  and  die  during  it,  the  stand- 
ard books  of  maritime  law,  says  Mr.  Bell,  seem  lo  give  the  outward 
wages,  if  he  dies  during  the  outward  voyage,  and  the  wliolc  if  he  dies 
during  the  homeward  voyage.  But  if  lie  be  hired  by  the  monthy  ii 
rather  seems,  that  wages  w ill  be  due  ouly  to  the  lime  of  his  death. 
Hell's  Commentaries,  vol.  i.  511. 

b Anon.  Holt,  Ch-  J.,  1 I.ord  nnym.  G39. 

f Notes  of  Judge  Winclicsler’a  decisions,  1 Peters'  Adm.  Rep.  106, 
note.  Abbott  on  Shipping,  part  4,  rh.  2,  see.  4.  Blanchard  v.  I>uck- 
nam,  3 Oreenlcaf's  Rep.  J.  In  Thompson  v.  Faussat,  1 Piters'  Cir. 
Rrp.  182,  where  the  vessel  was  lost  on  lier  homeward  voyage,  full  wa- 
ges were  litld  due  to  the  seamen  up  to  the  arrival  at  the  last  port  of  de- 
livery of  (he  outward  car^o  ; and  half  wages  from  tliat  lime  until  her 
departure  from  the  last  port  at  which  the  return  cargo  was  taken  on 
board. 
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please,  but  their  act^  cannot  deprive  the  seamen,  without  tlicir 
cou.“cnt,  of  the  rights  belonging  to  them  by  the  general  prin- 
ciples of  the  marifie  law’.  The  doctrine  of  wage.s  was  dis- 
cussed at  the  bar,  and  mton  the  bench,  in  the  case  of  the  Two 
L'athiiriucs,'^  with  distinguished  force  and  research ; and  it 
was  held,  that  where  a ship  sailed  from  the  United  States 
to  Gibraltar,  and  there  landed  her  cargo,  and  went  in  ballast 
to  Ivica,  and  after  taking  iti  a return  cargo,  was  lost  on  the 
voyage  back  to  the  United  States,  the  seamen  were  entitled 
to  wages  up  to  the  arrival  and  slay  at  Ivica.  It  made  no  dif- 
ference that  the  vessel  was  in  Irallast  in  the  interinerliato 
voyage.  The  voluntary  neglect  of  the  owner  w ill  not  oik:- 
ratc,  in  such  a case,  to  the  injury  of  the  seamen.  They  are 
entithal  to  wages,  not  only  when  the  owner  earns  freight,  but 
w hen,  unless  for  his  own  act,  he  might  earn  it.  The  wage-s 
are  due  by  an  arrival  at  a port  of  destination,  when  no  cargo 
is  on  boiird,  or  when  the  ow'iier  chooses  to  bring  the  cargo 
back  again,  and  when  the  port  of  destination  be  not,in|K>int 
of  fact,  the  port  of  delivery.  Even  if  the  ship  [rerishes  on 
tlie  outward  voyage,  yet,  if  part  of  the  outward  freight  has 
lx!en  jKiid,  the  seamen  are  entitled  to  wages  in  pro|>ortion  to 
the  amount  of  the  freight  advanced,  for  there  is  an  inscpaia- 
hle  connexion  between  freight  and  wages.* 

Capture  by  an  enemy  extinguishes  the  contract  for  sea- 
men’s wages ; and  Sir  William  Scott,  in  the  case  of  The 
J-'i  ieiuIs‘  held,  that  the  recapture  of  the  vessel  did  not  re- 
vive the  right,  or  restore  him  to  his  connexion  with  the  shi[i, 
iiiiistnucli  as  he  was  not  on  board  at  the  recapture,  and  did 
not  render  any  subsequent  service,  'riic  doctrine  of  this  case 
was  overruled  in  Tier o’s/rowt  v.  Mills  ^ and  the  American 
decisions  have  fully  discu.sscd  the  (lucstion,  and  they  lay  down 


a ‘Z  Matun’s  Rep.  319. 

6 .'Innn.  2 Show.  Rep.  291. 
c 4 RcA.  Adm,  Rep,  143. 
il  3 Etp.  ,V.  1‘.  Rep.  3C. 
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a difTerent  rule,  and  proceed  on  the  just  principle,  that  the 
owner  recovers  his  freight,  and  that  is  the  parent  of  wages. 
They,  accordingly,  allow  to  the  seamen  taken  prisoners  by 
the  captor,  and  detained,  their  wages  for  the  whole  voyage, 
if  the  same  be  afterwards  performed,  with  a ratable  deduc- 
tion for  the  expenses  of  salvage.  The  like  rule  applies  to  the 
case  of  a vessel  captured,  and  afterwards  ransomed,  and  en- 
abled to  arrive  at  her  port  of  destination.*  Nothing  can  be 
more  equitable  than  to  allow  to  seamen,  suffering  in  the  ser- 
vice, their  compensation,  when  the  fund  out  of  which  it  was 
to  arise  is  ultimately  recovered  and  enjoyed  by  the  owner.* 
And,  upon  the  same  principle,  if  a foreign  power  seizes  the 
ship,  and  imprisons  the  seamen,  and  they  be  aftenvards  re- 
leased, and  reassume,  and  complete  the  voyage,  and  earn 
freight,  their  wages  are  continued  during  the  interruption  of 
the  voyage,  in  like  manner  as  in  a case  of  capture  and  recap- 
ture. The  Court  of  K.  B.  declared  the  law  to  this  effect  in 
Beale  V.  Thompson, ‘ and  they  proceeded  on  the  sound  and 
incontestible  principle  of  the  marine  law,  that  the  title  to  wa- 
ges depended  on  the  ship  earning  her  freight  for  the  voyage, 
connected  with  the  further  fact,  that  the  mariners  were  not 
guilty  of  any  breach  of  dutj'.  If  a neulral  ship  be  captured, 
and  even  condemned,  and  the  sentence  be  afterwards  reversed, 
and  freight  for  the  voyage  allowed  in  damages,  the  seamen 
arc  entitled  to  their  wages.''  So,  in  the  case  of  shipwreck, 
if  any  proportion  of  freight  be  paid  for  the  cargo  saved,  wa- 
ges of  seamen  are  to  be  paid  in  the  same  proportion.  "When- 
ever freight  is  earned,  wages  arc  due,  and  must  be  paid,  and 


a Girard  v.  Ware,  1 Pelen'  Cir.  Rep,  142. 

6 Hart  V.  The  Ship  Little  John,  I PeUrs,  Adm,  Rep.  115.  How- 
land T.  The  Dri^  Lavioia,  ibid,  123.  Siag^trom  v.  Schooner  Hazard, 
2 Peters'  Adm.  Rep.  3U4.  Brooks  v.  Dorr,  2 Mass,  Rep.  39.  Wet- 
more  v.  Ilenshaw,  12  Johns.  Rep.  324* 
c 4 East's  Rep.  546. 
d Willard  v.  Durr,  3 Masonj  161. 
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ever)  .^^■rcemenl  (Iiat  goes  (o  Fcparate  the  validity  and  equity 
of  tlic  demand  f)r  wages,  from  the  fact  of  freight  being 
earned,  is  viewed  with  distrust  and  jealousy,  as  being  an  cn- 
rroaelimcnt  on  llie  rights  of  seamen.  Tlie  courts  of  mari- 
time law  extend  to  them  a peculiar  jirolccting  favour  and 
guardiansliip,  and  treat  tliem  as  wards  of  the  admiralty  ; and 
iliongh  they  are  not  incapable  of  making  valid  contracts, 
iliey  are  treated  in  tlic  same  manner  that  courts  of  equity  are 
accustomed  to  treat  young  heirs  dealing  with  their  expectan- 
cies, warils  witli  their  guardians,  and  cestui  que  trusts  with 
their  trustees.  Tliey  arc  considered  ns  placed  under  the  in- 
fluence of  men  who  have  naturally  acquirctl  a mastery  over 
them.  Every  deviation  from  the  terms  of  the  common  shij> 
ping  paper,  (which  stands  upon  the  general  doctrines  of  ma- 
ritime law,)  is  rigidly  inspected  ; and  if  additional  burthens 
or  sacrifices  arc  imposed  upon  the  seamen  without  adequate 
remuneration,  the  courts  will  interfere,  and  moderate  or  annul 
the  stipulation."  It  has,  accordingly,  under  the  influence  of 
thesejust  and  humane  consideration.s,  been  held,  that  an  ad- 
ditional clause  to  the  shipping  articles,  by  which  the  seamen 
engaged  to  }tnij  for  nil  medicines,  and  medical  aid,  fur- 
ther than  the  medical  chest  was  void,  as  being 

grossly  ine<|uitablc,  and  contrary  to  the  jxilicy  of  the  act  of 
Congress.*  It  has  likcwi.se  been  decided,  that  a stipulation 
that  the  wages  of  the  seamen,  earned  in  the  intermediate  pe- 
riods, should  depend  u|)on  the  ultimate  successful  termination 
of  a long  and  divided  voyage,  was  inoperative  and  void.' 


a Tlic  Minerva,  1 Ilagg.  Adm.  Jtrp.  347.  The  George  Home, 
ihid.  370. 

h Harden  v.  Gordon,  2 Alaton's  Hep.  .'j41. 

c The  Juliana,  1 Dndtnn't  .‘him.  Jlep.  501.  See  also,  to  tlie  same 
ctTi  c.l.  J iidge  \V  inchcstcr's  decision  in  the  District  Court  of  Maryland, 
in  I Petcri'  Adm.  Hep.  107,  note.  Mcllclt  v.  Stephenson,  in  Mast. 
IliOO,  cited  in  AUjoU,p.  4‘JO,  American  edition,  IttlO.  The  decision  of 
l.ord  StoivcII,  in  the  Juliana,  is  made  ivilh  great  force  and  spirit. 
He  took  a wide  view  of  the  subject,  and  concluded  on  the  authority  of 

VoL.  111.  ?5 
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Mariners  arc  bound  to  contribute  out  of  their  wages  for 
einbezvslcinents  of  the  cargo,  or  injuries  produced  by  the  mis- 
conduct of  any  of  the  crew.  But  the  circumstances  must  bo 
such  as  to  fix  the  wrong  u[H»n  some  of  the  crew  ; and  then, 
if  the  individual  l>c  unknown,  those  of  the  crew,  ujroii  whom 
the  presumption  of  guilt  rests,  stand  as  sureties  for  each  other, 
and  they  must  contribute  ratably  to  the  loss.  Some  of  the 
cases  in  the  books  have  established  a general  contribution 
from  all  the  crew  for  such  embezzlements,  even  when  sonre 
of  them  were  in  a situation  to  repel  every  presumption  of 
guilt ; but  neither  public  policy,  nor  principles  of  justice,  ex- 
tend the  contribution  or  forfeiture  of  wages  for  such  embez- 
zlements, beyond  the  parties  immediately  in  delicto.  This 
just  limitation  of  the  rule  was  approved  of  by  the  English 
Court  of  C.  B.,  in  Thompson  v.  Collins, in  their  construction 
of  the  clause  in  the  usual  ship[)ing  articles,  inserted  to  enforce 
this  regulation  of  the  marine  law.  It  was  also  adopted  by 
the  Supreme  Court  of  New-York,  in  Laris  v.  Davis,^  and 
afterwards  ably  and  thoroughly  vindicated,  even  against 
the  high  authority  of  Valin,  by  the  Circuit  Court  of  the  Uni- 
ted States  for  the  district  of  MassachusetLs,  in  the  case  of 
/SyJMJT  V.  Pearson."  The  doctrine  of  that  case  is  so  moral 
and  so  just,  that  it  may  be  said  to  rest  on  immovable  founda- 
tions. The  substance  of  it  is,  that  where  the  embezzlement 
has  arisen  from  the  fault,  fraud,  connivance,  or  negilence,  of 
any  of  the  crew',  they  arc  bound  to  contribute  to  tlie  repara- 


tho  court  of  admiralty,  of  tlie  court  of  clianccry,  and  of  tlie  courts  of 
common  law,  tliat  wlicro  a voyage  was  divided  by  various  ports  of  de- 
livery, a proportional  claim  for  wages  attaclicd  at  cacli  of  sucb  ports ; 
and  that  all  attempts  to  evade  or  invade  that  title,  by  renunciations  ob- 
tained from  the  mariners  without  any  consiJcratiou,  by  collateral  bonds, 
or  by  contracts  inserted  in  the  body  of  the  shipping  articles,  were  inef- 
fectual and  void. 

a 4 ZJoi.  <f-  Poll.  347. 

6 3 Johns.  Rep.  17. 
c 1 Mason's  Rep,  lOt. 
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tion  of  the  loss,  in  proportion  to  their  wages.  If  the  embez- 
zlement be  fixed  on  any  individual,  he  is  solely  responsible  ; 
and  where  it  was  made  by  the  crew,  but  the  particular  offen- 
der is  unknown,  and  from  the  circumstances  of  the  case, 
strong  presumptions  of  guilt  apply  to  the  whole  crew,  all 
inubt  contribute.  "Where  no  reasonable  presumption  is  shown 
against  their  innocence,  the  loss  must  bo  borne  exclusively  by 
the  owner  or  master.  In  no  case  are  the  innocent  part  of 
the  crew  to  contribute  for  the  misdemeanours  of  the  guilty  ; 
and  in  a case  of  uncertainty,  the  burthen  of  the  proof  of  in- 
nocence docs  not  rest  on  the  crew,  but  the  guilt  of  the  parties 
is  to  be  established  beyond  all  reasonable  douljt,  before  the 
contribution  can  lie  demanded. 

In  case  of  shipwreck,  and  there  be  relics  or  materials  of 
the  ship  saved,  many  of  the  old  ordinances,  ns  well  as  the 
new  commercial  code  of  Prance,  allow  a compensation  totho 
seamen,  out  of  the  remains  which  they  had  by  their  exer- 
tions, or  as  salvors,  contributed  to  preserve.”  There  were  no 
English  decisions  on  the  [wint,  when  Lord  Tcnterdcn  pub- 
lished the  third  edition  of  his  work  but  some  of  the  deci- 
sions in  this  country  seem  to  consider  the  savings  of  the  wreck 
as  being  bound  for  the  arrears  of  the  seamen’s  wages,  and 
for  their  expenses  home;  and  Lord  Stowell  has,  since  the 
Pennsylvania  decisions,  allowed  to  the  seamen,  by  whose  ex- 
ertions part  of  a vessel  had  been  saved,  the  payment  of  their 
wages,  as  far  as  the  fragments  of  the  materials  woidd  form  a 
fund,  although  there  was  no  freight  earned  by  tlio  owners.' 
Rut  in  such  cases  where  the  voyage  is  broken  up  by  vis  via- 


a The  laws  of  Olcron,  art.  3,  of  7Fi*Z»uy,  nrl.  15,  the  Ilnmealic  Ord. 
»rf.  4-1,  the  Ord.  of  Philip  II.  tit.  Averajje,  art.  12,  the  Ord.  of  Ilotter~ 
(fam,art.  219,  and  the /*Vcnc7:  Ord.  of  the  Alarioe,  Hr.  3, lit.  4,  dci  io- 
yers  den  Malelols,  art.  9.  Code  de  Commerce^  art.  259. 
b Abhoil,  part  4,  ch.  2,  sec.  G. 

e The  Neptune,  1 Haggard's  Adm.  Pep.  227/  1 Peters'  Adm*  Pep, 
54.  195.  2 ibid.  42G.  Frolhingham  v.  Priucc,  3 ./tfaff.  Pep.  5C3. 


Digitized  by  Google 


196 


OF  PERSONAL  PROPERTY. 


[Part  V. 


jor,  and  no  freight  earned,  no  wages,  co  nomine,  are  due  ; 
and  die  e<]uitable  claim  which  seamen  may  have  upon  the 
remains  of  the  wreck,  is  rather  a claim  for  .salvage,  and  seems 
to  be  incorrectly  denominated  in  the  Ixxiks  a title  to  wages. 
Wages,  in  such  cases,  would  be  contrary  to  the  great  princi- 
ple in  marine  law,  that  freight  is  the  luotlicr  of  wages,  and 
the  safety  of  the  ship  the  mother  of  freiglit."  If,  however, 
the  seamen  abandon  the  wreck  of  a ship  as  being  a ho[)cles3 
case,  and  without  the  intention  of  returning  to  ])06scss  and 
save  it,  they  lose  their  lien  or  privilege  for  any  ccinitable  com- 
pensation, whether  as  wages  or  salvage.  'J'heir  claim  is  ex- 
tinquished,  and  though  other  persons  inaj'  |k>sscss  the  proper- 
ty which  had  become  derelict,  it  lielongs  to  the  original  owner, 
burthened  with  their  claim  for  salvage.* 

By  the  act  of  Congress,'  one  third  of  the  seamen’s  wages 
is  due  at  every  port  where  the  ship  unlades  and  delivers  her 
cargo,  unless  there  be  an  express  stipulation  to  the  contrary  ; 
and  when  the  voyage  is  ended,  and  the  cargo  or  ballast  fully 
discharged,  the  wages  are  due,  and  if  not  paid  within  ten 
days  thereafter,  admiralty  process  may  be  instituted.  But 
there  is  no  fixed  periorl  of  titno  by  tlie  marine  law,  within 
which  mariners  must  proceed  to  enforce  their  lien  for  wages. 
It  does  not,  like  other  liens,  depend  u[Hjn  [rossessiou.  Seamen’s 
wages  are  hardl)'  earned,  and  liable  to  many  contingencies,  by 
which  they  may  be  entirely  lost,  without  any  fault  on  their 
part.  Few  claims  are  more  highly  favoured  and  protected  by 
law,  and  when  due,  the  vessel,  owners,  and  master,  are  all 
liable  for  the  payment  of  them.  The  setimeu  need  not  libel 
the  vessel  at  tlio  intermediate  port  where  they  are  discharged. 
They  may  disregard  bottomry  bonds,  and  pursue  their  lien  for 


a Dunnett  v.  Tomba^co,  3 Johns.  Hep.  lo  l.  Tbc  Saratoga,  2 Gat^ 
lUorit  164. 

b Lewis  T.  The  Elizibetli  and  Jaoc,  District  Com  I of  Maine,  »^0i- 
JuruC  No.  13. 

c Act  of  July  20iA,  1790,  cb.  29,  sec.  6. 
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wages  afterwards,  even  against  a subsequent  bona  fide  piir- 
cliaser.  It  follows  the  ship  and  its  proceeds,  into  whose 
hands  soever  they  may  come  by  title  or  purchase.  Their 
demand  for  wages  takes  precedence  of  bottomry  bonds 
and  is  preferred  to  all  other  demands,  for  the  same  reason 
that  the  last  Ixitlomry  bond  is  preferred  to  those  of  a prior 
date.  Their  claim  is  a sacred  lien,  and  as  long  as  a single 
plank  of  the  ship  remains,  the  sailor  is  entitled,  as  against  all 
other  persons,  to  the  proceeds,  as  a security  for  his  wages.® 
The  seamen’s  lien  c.vists  to  the  extent  of  the  whole  compen- 
sation due  them.  There  is  no  din'ercnce  between  the  ease  of 
a vessel  seized  abroad  and  restored  in  sjxicie  or  in  value.  The 
lien  re-attaches  to  the  thing  and  to  whatever  is  substituted  for 
it.  This  is  not  only  a principle  of  the  admiralty,  but  it  is 
found  incorporated  into  the  doctrines  of  the  courts  of  common 
bw.‘  In  the  French  law,  the  seamen’s  lien  uixrn  the  vessel 
is  e.vtiiiguishcd  after  a sale,  and  a voyage,  in  the  name, 
and  at  the  risk  of  the  purchaser  ; and  the  preference  of  the 
seamen’s  claim  is  confined  to  the  wages  of  the  seamen  em- 
ployeil  in  the  last  voyage.' 


a MaJuooa  D'ldra,  1 Dodton't  Rep.  37.  Sydney  Cove,  ‘Z  ibid.  1 I . 
Tlie  .SUip  Mary,  1 Paine's  Rep.  ICO.  Slieppard  v.  Taylor,  5 Peters' 
V.  S.  Rep.  075. 

b Sheppard  r.  Taylor,  5 Peter's  U.  S.  Rep.  675. 

c Ord.  de  la  Marine,  tit.  Dc  la  Saisie  des  dVai'irrx,  art.  16.  De 
V Engagement,  art.  19.  Code  du  Commerce,  art.  191.  193.  The  com- 
mercial code  of  Napoleon  aettles  the  order  and  rights  of  privileged 
debts,  much  more  fully  and  precisely  than  the  marine  ordinance  of 
Lewis  XIV. ; and  this  priority  in  favour  of  seamen's  wages  pcivades 
both  the  maritime  ordinances.  The  venerable  code  of  the  Cunsolalo 
del  Mare,  ch.  138,  expressed  itself  on  this  subject  with  the  energy  of 
Lord  Stowell,  when  it  declared,  that  mariners  must  be  paid  before  all 
mankind,  and  that  if  only  a single  nail  of  the  ship  was  left,  they  were 
entitled  to  It.  [Consulal  de  la  Mer.  par  Boucher,  tom.  ii.  205.  See 
also,  Cleirae  upon  the  Judgments  of  Olcron,  art.  R,  n.  31,  and  Boulay 
Paly,  Cours  de  Droit  Com.  tom.  i.  115.)  Tjie  preference  given  to  sea- 
men for  their  wages,  over  all  other  claims,  upon  the  ship  and  freight,  is 
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Dcscrlioa  from  the  ship  without  just  cause,  or  the  justifia- 
ble discharge  of  a seaman  by  the  master,  for  bad  conduct, 
w'ill  work  a forfeiture  of  the  w^ages  previously  earned ; and 
this  is  a rule  of  justice,  and  of  policy,  which  generally  per- 
vades the  ordinances  of  tlie  maritime  nations.  By  the  Eng- 
lish statute  la\v,“  and  by  the  act  of  Congress,^  desertion  is 
accompanied  w’ilh  a forfeiture  of  all  the  wages  that  are  due ; 
and  whatever  unjustifiable  conduct  will  warrant  the  act  of 
the  master  in  discharging  a seaman  during  the  voyage,  will 
equally  deprive  the  seaman  of  his  wages.  But  the  forfeiture 
is  saved  if  the  seaman  repents,  makes  compensation,  or  offer 
of  amends,  and  is  restored  to  his  duty.  Public  policy  and  pri- 
vate justice  here  move  together,  and  the  maritime  ordinances 
unite  in  this  conclusion.  The  master  has  jwwer  to  remit  a 
forfeiture,  and  the  penalty  of  forfeiture  is  not  applied  to  slight 
faults,  cither  of  neglect  or  disobedience.  There  must  be, 
either  an  hnhitunl  neglect,  or  disobedience,  or  drunkenness, 
or  else  a single  act  of  gross  dishonesty,  or  some  other  act  of  a 
heinous  and  aggravated  nature,  to  ju.stify  the  discharging  .a 
seaman  in  a forcig^i  port,  or  the  forfeiture  of  wages;  nor  will 
the  admiralty  courts,  e.vcept  in  cases  of  great  atrocity,  visit 
the  offences  of  seamen  with  the  cumulated  load  of  forfeiture 
of  wages  and  com|wnsation  in  damages.  They  stop  at  the  for- 
feiture of  the  wages  antecedenllj'  earned,  and  in  the  application 
of  the  forfeiture,  the  advance  wages  arc  made  a charge  on  the 


tbo  universal  law  of  maritime  Europe.  The  wages  of  seamen  are  a 
lien  on  the  ressel  and  freight,  and  even  on  the  cargo  to  the  amount  of  the 
freight  due  upon  \L  The  master  has  his  lien  on  the  cargo  for  his  freight. 
The  cargo  is  hypothecated  for  the  freight,  and  the  freight  is  hypotiicca- 
ted  for  the  seamen’s  wages.  The  lien  on  the  freight  is  not  taken  away 
by  the  statute  of  the  United  States,  allowing  to  seamen  process  against 
the  vessel.  See  Polandx.  Brig  Spartan^xn  the  District  Court  of  Maine, 
(American  Jurist,  No.  5,  p.  40,)  where  the  question  as  to  the  extent  of 
the  lien  of  seamen  for  their  wages,  U learnedly  discussed. 

a 1 1 and  12  Wm.  III.  c.  7,  and  2 Geo.  U.  c.  36. 

6 Act  of  20tA  July,  1790,  ch.  29,  sec.  2 and  5. 
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forfeited  wages,  but  the  hospital  money  is  apportioned  ratably 
on  the  wages  for  the  whole  voyage.  In  these  regulations  the 
moderation  of  the  courts,  and  the  solicitude  which  the  peculiar 
condition  and  character  of  seamen  excites,  are  equally  mani- 
fest.” So,  if  the  seaman  quits  the  ship  involuntarily,  or  is 
driven  ashore  Ly  retison  of  cruel  usage,  and  for  personal  safe- 
ly, the  wages  arc  not  forfeited.*  On  the  other  hand,  it  is  the 
duty  of  the  seamen  to  abide  bj"  the  vessel  as  long  as  reason- 
able hope  remains,  and  if  they  desert  the  shi[)  under  circum- 
BUinccs  of  danger  or  distress  from  perils  of  the  sea,  when  their 
presence  and  exertions  might  have  prevented  damage,  or  re- 
stored the  ship  to  safety,  they  forfeit  their  wages,  and  are 
answerable  in  damages.”  And  even  when  a seaman  might 
well  have  been  discharged  in  the  course  of  the  voyage,  for 
gross  misbehaviour,  if  the  master  refu.ses  to  discharge  him, 
and  leaves  him  in  imprisonment  abroad,  he  will,  in  that  case, 
be  entitled  to  his  wages  until  his  return  to  the  United  States, 
after  deducting  from  the  claim  his  time  of  imprisonment.'' 


a WhittoD  V.  The  Brig  Commerce,  1 160,  Thorne 

r.  White, /6i</,  175.  Relf  v.  The  Maria,  186.  The  Ship  Men- 
tor, 4 „Vaion,  84.  102.  The  IMalta,  2 Uagg.  Adm.  Jlep,  159.  Ilutch- 
iosoo  V.  Combi,  District  Court  of  Maine,  Am.  Juristy  No.  13. 
b Limland  v.  Stephens,  3 E»p.  P.  Rrp.  2G9. 
c Sims  V.  Mariners,  1 Peters'  Adm.  Rep.  395. 
d Buck  T.  Lane,  12  Serg.  /iatc/e,  266.  In  the  examination  of  the 
maritime  Jaw  concerning  seamen,  I have  been  led  to  consult,  very  fre- 
quently, the  admiralty  decisions  in  the  District  Court  of  Pennsylvania, 
and  1 feel  unwilling  to  take  my  leave  of  this  branch  of  the  subject, 
without  expressing  my  grateful  sense  of  the  obligation  which  the  pro- 
fession, and  the  country  at  large,  are  under,  to  the  venerable  author  of 
those  decisions.  They  discover  a familiar  acquaintance  with  the  mari- 
time ordinances  of  continental  Europe,  those  abundant  fountains  of  all 
modern  nautical  jurisprudence.  They  have  investigated  the  sound  prin- 
ciples which  those  ordinances  contain,  in  a spirit  of  free  and  liberal  in- 
quiry ; and  they  bare  uniformly  discussed  the  rights  and  claims  of  ma- 
riners, under  the  influence  of  a keen  sense  of  justice,  a strong  feeling 
of  humanity,  and  an  elevated  tone  of  moral  sentiment. 
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LECTURE  XLVII.  . 


OF  THE  CONTRACT  OF  AFFREIGHTMENT. 


(1.)  Op  ike  charter  •parly. 

A charter  party  is  a contract  of  affreightment  in  writing, 
by  which  the  owner  of  a ship  lets  the  whole,  or  a part  of  her, 
to  a merchant,  for  the  conveyance  of  goods,  on  a particular 
voyage,  in  consideration  of  the  payment  of  freight. 

All  contracts  under  seal  were  anciently  called  charters,  and 
they  used  to  be  divided  into  two  parts,  and  each  party  inte- 
rested took  one,  and  this  was  the  meaning  of  the  charta  par- 
tita. It  was  a deed  or  writing  divided,  consisting  of  two 
parts,  like  an  indenture  at  common  law.*  Ix>rd  Mansfield 
observed,  that  the  charter  party  was  an  old  informal  instru- 
ment, and  by  the  introduction  of  different  clauses  at  different 
times,  it  was  inaccurate,  and  sometimes  contradictory.  But 
this  defect  has  been  supplied,  by  giving  it,  as  mercantile  con- 
tracts usually  receive,  a liberal  construction,  in  furtherance  of 
the  real  intention  and  the  usage  of  trade. 


a Butter,  n.  138,  to  lib.  3.  Co.  LiU.  Pothier’t  Charier  Party,  by 
Cueking,a.l.  Valin'e  Com.  torn.  \.  6X1.  The  trandatioo  of  Potbier’i 
treatiaei  OD  maritime  contracts,  by  Mr.  Cushing,  and  published  at  Bos- 
ton in  1821,  is  neat  and  accurate,  and  the  notes  which  are  added  to  tbe 
volume,  are  highly  creditable  to  tbe  industry  and  learning  of  the  author, 
ft  would  contribute  greatly  to  the  circulation  and  cultivation  of  mari- 
time law  in  this  country,  if  some  other  treatises  of  Pothier,  and  also, 
tbe  Commentaries  of  Valin,  could  appear  in  an  English  dress. 

Tol.  III.  26 
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This  mercantile  lease  of  a ship  describes  the  parties,  the 
ship,  and  the  voyage,  and  contains,  on  the  part  of  the  owner, 
a stipulation  as  to  sea-worthiness,  and  as  to  the  promptitude 
with  which  the  vessel  shall  receive  the  cargo,  and  perform 
the  voyage ; and  the  exception  of  such  perils  of  the  sea  for 
which  the  master  and  ship  owners  do  not  mean  to  be  respon- 
sible. On  the  part  of  the  freighter,  it  contains  a stipulation 
to  load  and  unload  within  a given  time,  with  an  allowance  of 
so  many  lay,  or  running  days,  for  loading  and  unloading  the 
cargo,  and  the  rate  and  times  of  payment  of  the  freight,  and 
rate  of  demurrage  beyond  the  allotted  days.* 

When  the  goods  of  several  merchants,  unconnected  with 
each  other,  are  laden  on  board,  without  any  particular  con- 
tract of  affreightment  with  any  individual  for  the  entire  ship, 
the  vessel  is  called  a general  ship,  because  open  to  all  mer- 
chants ; but  when  one  or  more  merchants  contract  for  the 
ship  exclusively,  it  is  said  to  be  a chartered  ship.  The  ship 
may  be  let  in  whole,  or  in  part,  and  either  for  such  a quan- 
tity of  goods  by  weight,  or  for  so  much  space  in  the  ship, 
which  is  letting  the  ship  by  the  ton.  She  may  also  be  hired 
for  a gross  sum  as  freight  for  the  voyage,  or  for  a particular 
sum  by  the  month,  or  any  other  determinate  period,  or  for  a 
certain  sum  for  every  ton,  cask,  or  bale  of  goods  put  on  board ; 
and  when  the  ship  is  let  by  the  month,  the  time  does  not 
begin  to  run  until  the  ship  breaks  ground,  unless  it  be  other- 
wise  agreed.*  The  merchant  who  hires  a ship,  may  either 
lade  it  with  his  own  goods,  or  wholly  underlet  it,  upon  his 
own  terms  ; and  if  no  certain  freight  be  stipulated,  the  owner 
will  be  entitled  to  recover,  upon  a quantum  meruit,  as  much 
freight  as  is  usual  under  the  like  circumstances,  at  the  time 
and  place  of  the  shipment.' 


a Abbott  on  Shipping,  part  3,  ch.  1 , see.  6. 

b Polhier,  Charte  Partie,  No.  4.  Abbott  on  Shipping,  part  3,  ch.  I, 
uc.  3. 

t Pothier,  ibiA.  No.  8.  Abbott,  part  3,  ch.  1,  aec.  4.  Hunter  r. 
Fry,  5 Bamw.  <f-  Aid.  4S1. 
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It  is  the  duty  of  the  owner  of  the  ship,  not  only  to  see  that 
she  is  duly  equipped,  and  in  a suitable  condition  to  perform 
the  voyage,  but  he  is  bound  to  keep  her  in  that  condition 
throughout  the  voyage,  unless  he  be  prevented  by  perils  of 
the  sea.*  If,  in  consequence  of  a failure  in  the  due  equip- 
ment of  the  vessel,  the  charterer  does  not  use  her,  he  is  not 
bound  to  pay  any  freight ; but  if  he  actually  employs  her,  he 
must  pay  the  freight,  though  he  has  iiis  remedy  on  the  char- 
ter party  for  damages  sustained,  by  reason  of  the  deficiency 
of  the  vessel  in  her  equipment.*  The  freighter  is  bound  on 
his  part  not  to  detain  the  ship  beyond  the  stipulated  or  usual 
time,  to  load,  or  to  deliver  the  cargo,  or  to  sail.  The  extra 
days  beyond  the  lay  days,  (being  the  days  allowed  to  load 
and  unload  the  cargo,)  arc  called  days  of  demurrage;  and 
that  term  is  likewise  applied  to  the  payment  for  such  delay, 
and  it  may  become  due  either  by  the  ship’s  detention,  for  the 
purpose  of  loading  or  unloading  the  cargo,  either  before,  or 
during,  or  after  the  voyage,  or  in  wailing  for  convoy.*  If 
the  claim  for  demurrage  rests  on  express  contract,  it  is  strict- 
ly enforced,  os  where  the  running  days  for  delivering  the 
cargo  under  the  bill  of  lading  had  expired,  even  though  the 
consignee  was  prevented  from  clearing  the  vessel  of  the  goods 
by  the  default  of  others.^ 

The  old  and  the  new  French  codes  of  commerce  require 
the  charter  parly  to  be  in  writing,  though  Valin  holds  that 
the  contract,  if  by  parol,  would  be  equally  valid  and  binding.* 


• Putnam  v.  Wood,  3 Matt.  Rep.  481. 
i Harelock  r.  Geddes,  10  Eatl't  Rep.  555. 
e Lateet  on  Charter  Partiet,  130. 

d Leer  r.  Yates,  3 Taxmton,  387.  Hannan  t.  Gandolpb,  1 UoU't 
JY.  P.  35.  The  argument  is  fairly  slated,  and  this  rigorous  rule  ably 
▼indicated,  by  Mr.  Holt,  in  a note  to  Ibe  case  last  referred  to,  and  that 
note  sraa  afterwards  transferred  to  bis  Treatise  on  Shipping,  vol.  ii.  17, 
note. 

e Ord.  de  la  Mar.  lir.  3,  tit.  da  Charle  Portia,  art.  1,  and  Valin's 
Com.  ibid.  Code  de  Commerce,  art.  S73. 
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In  the  English  law,  the  hiring  of  ships  without  writing  is 
undoubtedly  valid ; but  it  would  be  a very  loose  and  danger- 
ous practice,  at  least  in  respect  to  foreign  voyages.  In  the 
river  and  coasting  trade,  there  is  less  formality  and  less  ne- 
cessity for  it ; and  the  contract  is,  no  doubt,  frequently  with- 
out the  evidence  of  deed  or  writing.* 

If  either  party  be  not  ready  by  the  time  appointed  for  load- 
ing the  ship,  the  other  party,  if  he  be  the  charterer,  may  %ek 
another  ship,  or  if  he  be  the  owner,  another  cargo.  This  right 
arises  from  the  necessity  of  precision  and  punctuality  in  all 
maritime  transactions.  By  a very  short  delay,  the  proper 
season  may  be  lost,  or  the  object  of  the  voyage  defeated.  And 
if  the  ship  be  loaded  only  in  part,  and  she  be  hired  exclusive- 
ly for  the  voyage,  and  to  take  in  a cargo  at  certain  specified 
rates,  the  freighter  is  entitled  to  the  full  enjoyment  of  the 
ship  ; for  he  is  answerable  to  the  owner  for  freight,  not  only 
for  the  cargo  actually  put  on  board,  but  for  what  the  vessel 
could  have  taken,  had  a full  cargo  been  furnished.*  The 
master  has  no  right  to  complete  the  lading  with  the  goods  of 
other  persons,  without  the  consent  of  the  charterer ; and  if  he 
grants  that  permission,  the  master  must  account  to  him  for 
the  freight.  He  has  no  right  to  complain,  if  the  charterer 
refuses  to  grant  the  permission,  or  complete  the  lading,  pro- 
vided he  has  cargo  enough  to  secure  his  freight.  This  was 
the  regulation  of  the  French  ordinance,  and  it  has  been  adopt- 
ed into  the  new  code.‘ 

By  the  contract  the  owner  is  bound  to  see  that  the  ship  be 
seaworthy,  which  means  that  she  must  be  tight,  stanch, 
and  strong,  well  furnished,  manned,  victualled,  and,  in  all 


a Molloy,  de  Jure  Mar.  b.  2,  c.  4,  acc.  3.  Smith  v.  Shepherd,  cited 
io  Abbott  on  Shipping,  part  3,  ch.  4,  sec.  1.  Boulay  Paly,  tom.  ii. 
268,209. 

b Dufiie  V.  Hayes,  15  Johm.  Rep.  327. 

c Ord.  du  Fret.  art.  2.  Pothier,  Charte  Pnrtie,  d.  20,  21 , 22.  24, 
25.  Code  dt  Com.  n.  287. 
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respects,  equipped  in  the  usual  manner,  for  the  merchants’ 
service  in  such  a trade.  The  ship  must  be  fit  and  compe- 
tent for  the  sort  of  cargo  and  the  particular  service  for  which 
she  is  engaged.  If  there  should  be  a latent  defect  in  the  ves- 
sel, unknown  to  the  owner,  and  undiscoverable  upon  exami- 
nation, yet  the  better  opinion  is,  that  the  owner  must  answer 
for  the  damage  occasioned  by  the  defect.  It  is  an  implied 
warranty  in  the  contract,  that  the  ship  be  sufficient  for  the 
voyage,  and  the  owner,  like  a common  carrier,  is  an  insurer 
against  every  thing  but  the  excepted  perils."  To  this  head 
of  seaworthiness,  may  be  referred  the  owner’s  obligation  to 
see  that  the  ship  is  furnished  with  all  the  requisite  papers  ac- 
cording to  the  laws  of  the  country  to  which  she  belongs,  and 
according  to  treaties,  and  the  law  of  nations.  Such  docu- 
ments are  necessary  to  secure  the  vessel  from  disturbance  at 
home,  on  the  high  seas,  and  in  foreign  ports.*  If  the  charter 
party  contains  any  stipulation  on  the  part  of  the  owner  to 
keep  the  ship  in  good  order  during  the  voyage,  the  entire  ex- 
pense of  the  repairs  requisite  in  the  course  of  the  voyage,  are 
then  to  be  borne  by  the  owner,  and  are  not,  in  that  case,  the 


a Lyon  t.  Melts,  5 Eatt'i  Rep.  428.  Putnam  T.  Wood,  3 Matt.  Rep. 
481.  Silva  V.  Low,  1 Johnt.  Cat.  134.  Ord.de  la  Marine,  liv.  3,  tit. 
3.  /)«  PVel, art.  12.  Palhier,  Charte  Parlie,Ho.  21.  Vatin' t Com. 
b.  t.  says,  (and  in  this  be  agrees  with  the  English  law,}  that  the  owner 
is  answerable,  on  bis  contract,  for  latent  defects,  even  though  the  ship 
bad  been  previously  visited  by  experienced  shipwrights,  and  the  defect 
bad  escaped  detection ; though  Pothier,  [Charte  Parlie,  n.  30.)  dis- 
sents from  this  opinion  of  Valin,  so  far  as  it  relates  to  latent  detects  un- 
known to  the  owner. 

6 Abbott,  part  3,  cb.  3,  sec,  4.  Baring  v.  The  Royal  Exchange  As- 
surance Company,  5 Eatl’t  Rep.  99.  The  same  v.  Christie,  ibid.  398. 
Baring  v.  Claggett,  3 Rot.  Sf  Pull.  201.  Lothian  v.  Henderson,  ibid. 
499.  Ord.  de  la  Marine,  Ur.  3,  tit.  i.  Cbarte  Partiet,  nrt.  10.  Va- 
lin't  Com.  h.  t.  The  ship  must  be  provided  with  a bill  of  health  when 
it  is  requisite  at  the  port  of  destination.  Levy  v.  Costerton,  4 Campb. 
389. 
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subject  of  general  average  or  contribution.*  But  the  owner 
does  not  insure  the  cargo  against  the  perils  of  the  sea.  He  is 
answerable  for  his  own  fault,  or  negligence,  or  those  of  his 
agents,  and  for  defects  in  the  ship,  or  her  equipment,  and 
generally,  as  a common  carrier,  he  is  answerable  for  all  losses 
other  than  what  arise  from  the  excepted  cases  of  the  act  of 
God,  and  public  enemies.*  The  responsibility  of  the  owner 
begins  where  that  of  the  wharfinger  ends,  and  when  the 
goods  are  delivered  to  some  accredited  person  on  board  the 
ship.*  The  cargo  must  be  taken  on  board  with  care  and  skill, 
and  he  properly  stowed,  and  the  contract  by  the  hill  of  lading 
imports  that  the  goods  are  to  he  safely  stnw’ed  under  deck, 
and  if  they  are  slowed  on  deck  without  the  consent  of  the 
owner,  they  are  at  the  risk  of  the  master,  and  he  would  not 
be  protected  from  liability  for  their  loss  hy  the  exception  in 
the  bill  of  lading  of  the  dangers  of  the  seas.*  If  the  ship 
had  been  advertised  by  the  agent  of  the  owner  for  freight  as 
a general  ship,  and  the  notice  had  stated,  that  she  was  to  sail 
with  convoy,  this  would  amount  to  an  engagement  to  that 
effect  j and  if  she  sails  without  convoy,  and  be  lost,  the  owner 
becomes  answerable  to  the  shipper  in  damages,  for  the  breach 
of  that  representation.* 

(2.)  Of  the  bill  of  lading. 

In  execution  of  the  contract  of  charter  parly,  the  master  of 
the  ship  signs  a bill  of  lading,  which  is  an  acknowledgment 
of  the  receipt  of  the  goods  on  board,  and  of  the  conveyance  of 
them  which  he  assumes.  The  bill  of  lading  contains  the 
quantity  and  marks  of  the  merchandise,  the  names  of  the 


a Jack$OD  v.  Cbarnock,  8 Ttrm  Rep,  509. 
b See  vol.  ii.  Lee-  40. 

c Cobbao  v.  Downe,  5 Esp.  JV*.  P,  Rep.  41. 

d Crane  t.  The  Rebecca,  U.  S.  Diitrict  Court/or  Mainer  1831. 
^American  Juruif  No.  1 1 . 

e Runguiil  v.  Ditchell,  5 Eip.  *V.  P.  Rep.  04.  Mag^ilbaem  f* 
Butber,  4 Cnmpb.  54. 
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shipper  and  consignee,  the  places  of  departure  and  discharge, 
the  names  of  the  master,  and  of  the  ship,  with  the  price  of 
the  freight.  The  charter  party  is  the  contract  for  the  hire  of 
the  ship,  and  the  bill  of  lading  for  the  conveyance  of  the 
cargo ; and  though  it  be  signed  by  the  master,  be  does  it  as 
agent  for  the  owners,  and  it  is  a contract  binding  upon  them.* 
By  the  bill  of  lading,  the  master  engages  as  a common  car- 
rier to  carry  and  deliver  the  goods  to  the  consignee,  or  his  or- 
der ; and,  by  the  common  law,  owners  were  responsible  for 
damages  to  goods  on  board,  to  the  full  extent  of  the  loss.  But, 
in  England,  by  the  statute  of  53  Geo.  III.  c.  159,  owners, 
and  part  owners  of  ships,  are  not  liable  beyond  the  value  of 
the  ship  and  freight,  even  though  the  loss  was  occasioned  by 
the  misconduct  of  the  master,  and  a part  owner.  This  sta- 
tute assimilated  the  common  law  of  England  to  the  maritime 
law  of  France,  and  other  commercial  countries ; and  the  great 
principle  was,  to  limit  the  responsibility  of  part  owners  to  the 
amount  of  their  respective  capitals  embarked  in  the  ship.  The 
value  of  the  ship  was  to  l>e  calculated  at  the  time  of  the  loss, 
and  the  freight,  in  the  statute,  means  all  the  freight,  whether 
paid  in  advance  or  not.^ 

There  are  commonly  three  bills  of  lading  ; one  for  the 
freighter,  another  for  the  consignee,  factor,  or  agent  abroad, 
and  a third  is  usually  kept  by  the  master  for  his  own  use. 
It  is  the  document  and  title  of  the  goods  sent ; and,  as  such, 
if  it  be  to  order,  or  assigns,  is  transferable  in  the  market.  The 
endorsement  and  delivery  of  it,  transfers  the  property  in  the 
goods  from  the  time  of  the  delivery.' 


a Barnet'  Lex  Mer.  133.  142.  Ferguion  r.  Csppeau,  6 Harr. 
Joktit.  394. 

b Wilion  T.  DicktOD,  2 Bamw.  if  Aid.  2.  See  infra, 
e See  toI.  ii.  Lee.  39.  This  is  also  the  law  ia  Francg,  Code  dt  Com- 
merce, art.  281 . A ihipping  note  ot  i^oods  at  sea  docs  oot  amount  to  a 
bill  of  lading,  and  it  is  not  endorsable  so  as  to  afiect  a change  of  proper- 
ty, and  arrest  the  right  of  stoppage  m Iranrilu  by  the  consignor.  Aker- 
raan  r.  Humphrey,  1 Carr,  if  Payne,  63. 
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Where  there  are  several  bills  of  lading,  each  is  a contract 
in  itself  as  to  the  holder  of  it,  but  the  whole  make  only  one 
contract  as  to  the  master  and  owners.  If  the  several  parts  of 
the  bill  of  lading  be  endorsed  to  different  persons,  a competi- 
tion may  arise  for  the  goods ; and  the  rule  generally  is,  that 
if  the  equities  be  equal,  the  property  passes  by  the  bill  first 
endorsed.* 

(3.)  Of  the  carriage  of  the  goods. 

When  the  ship  is  hired,  and  the  cargo  laden  on  board,  the 
duties  of  the  owner,  and  of  his  agent,  the  master,  arise  in  re- 
spect to  the  commencement,  progress,  and  termination  of  the 
voyage.  Those  duties  are  extremely  important  to  the  inte- 
rests of  commerce,  and  they  have  been  well  and  accurately 
defined  in  the  marine  law.* 


a Caldwell  v.  Ball,  1 Term  Rep.  205.  I Bell'e  Com.  645. 

6 The  duties  of  the  captaia  are  prescribed  minutely  iu  the  French 
statute  codes.  Every  ship  must  be  inspected  by  the  captain,  under  the 
forms  prescribed,  before  she  sails,  and  if  he  has  no  such  official  report 
of  the  vessel,  he  becomes  responsible  for  every  accident.  He  most 
keep  a regfular  journal  of  events  on  the  voyage ; and  the  ordinances 
prescribe  very  sage  regulations  in  case  of  the  death  of  any  seaman  on 
board,  touching  his  effects.  He  must  be  exact  in  providing  the  requi- 
site ship's  papers  before  be  sails ; such  as  the  bill  of  sale,  register,  rote 
dequipage,  bill  of  lading,  and  charter  party,  process  verbal,  clearance 
at  the  customs,  and  a license  to  sail.  He  must  be  on  board  when  the 
vessel  breaks  ground.  He  is  answerable  for  damages  even  by  cat ftr- 
tuil,  when  the  goods  were  on  deck,  unless  be  bad  the  consent  of  the 
* owner  in  writing,  or  it  was  a coasting  voyage;  and  if  be  sails  in  con- 
formity to  the  regulations  of  the  ordinances,  he  becomes  responsible  for 
all  damages,  and  cannot  invoke  the  exception  of  force  majeure,  when 
(hose  regulations  have  not  been  observed.  {Ord.  de  In  Mar.  art.  10, 
tit.  Tetlamenl,  art.  4.  Ord.  1720,  1739,  and  1779.  Code  de  Com.  art. 
*84,  225,  226.^28,  229.  Code  CivU,  art.  59.  86.  1 Emerig.  374. 

Bovlay  Paly,  tom.  ii.  p.  1 — 35.  The  foreign  marine  ordinances  usual- 
ly make  special  provision  for  (he  proper  storage  of  the  cargo.  We 
hare  seen,  in  (ha  preceding  part  of  these  lectures,  that  the  master  was 
responsible  as  a common  carrier  for  the  carriage  and  safe  delivery  of 
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■When  the  voyage  is  ready,  the  master  is  bound  to  sail  as 
soon  as  the  wind  and  tide  permit  ; but  he  ought  not  to  set 
out  in  very  tempestuous  weather.®  If,  by  tlie  charter  party, 
the  ship  was  to  sail  by  a given  day,  the  master  must  do  it,  un- 
less prevented  by  necessity;  and  if  there  be  an  undertaking 
to  sail  with  convoy,  he  is  bound  to  go  to  the  place  of  rendez- 
vous, and  place  himself  under  the  protection  and  control  of 
the  convoy,  and  continue,  as  far  as  possible,  under  that  pro- 
tection, during  its  course.*  He  is  bound,  likewise,  to  obtain 
the  rerjuisite  sailing  instructions  for  the  convoy but  these 
covenants  to  sail  with  the  first  fair  wind,  and  with  convoy, 
arc  not  conditions  precedent  to  the  recovery  of  freight,  and  a 
breach  of  them  only  goes  to  the  question  of  damages.'* 

The  master  is  bound,  likewise,  to  proceed  to  the  port  of  de- 
livery without  delay,  and  without  any  unnecessary  deviation 
from  the  direct  and  usual  course.  If  he  covenants  to  go  to  a 
loading  port  by  a given  time,  he  must  do  it,  or  abide  the  for- 
feiture and  if  he  be  forced  by  perils  out  of  his  regular 
course,  he  must  regain  it  with  as  little  delay  as  possible.  No- 
thing but  some  just  and  necessary  cause,  as  to  avoid  a storm, 
or  pirates,  or  enemies,  or  to  procure  requisite  supplies  or  re- 
pairs, or  to  relieve  n ship  in  distress,  will  justify  a deviation 


tbe  goods  ; and  in  llie  case  of  Sprott  v.  Brown,  in  tUe  Scottish  courts, 
{Bell'i  Com.  vol.j.  557,  note.)  a large  mirror  was  shipped  from  London 
to  Kdiohurgh,  in  a case  marked  glast,  and  the  master  had  assumed  to 
carry  it  safe,  and  it  was  found  broken,  on  delivery,  without  any  known 
cause,  and  the  master  was  held  responsible. 

a /roccui,  note  56.  Onl.of  Roll frdam,  art  128. 
b Morley  v.  Bordicu,  Sir.  Rep.  1265.  Lilly  V.  Ewer,  i?»ug.  JRep. 
72.  Jefieries  v.  Lcgcodra,  Carth.  Rep.  216. 

c Webb  V.  Thomson,  1 Bos.  if‘  Pull.  5.  Anderson  ▼.  Pitcher,  2 
tWd.  164.  Victoria  v.  Cleeve,  Sir.  Rep.  1250. 

d Constable  r.  Cloberie,  Palmer’s  Rep.  397.  Davidson  v.  Gwynne, 
liEoH's  Rep.  381. 

« Shubrick  v.  Salmond,  3 Burr.  Rep.  1637. 

VoL.  III.  27 
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from  the  regular  course  of  tlic  vo3’age."  If  lie  deviates  un- 
necessarily from  the  usual  course,  and  tlic  cargo  be  injured 
by  tem|rests  during  the  deviation,  the  deviation  is  a sufficient- 
ly proximate  cause  of  the  loss  to  entitle  the  freighter  to  reco- 
ver ; though  if  it  could  be  shown  that  the  same  loss  not  only 
might  but  must  have  hapiiened  if  there  had  not  been  any 
deviation,  the  coticlusioa  might  be  otherwise.*  Nor  has  the 
captain  any  authority  to  substitute  another  voyage  in  the 
place  of  the  one  agreed  ui>on  between  his  owners  and  the 
freighters  of  the  ship.  Such  a power  is  altogether  beyond 
the  scope  of  his  authority  as  master.”  In  cases  of  necessi- 
ty, as  where  the  ship  is  wrecked,  or  otherwise  disabled,  in 
the  course  of  the  voyage,  and  cannot  be  repaired,  or  cannot 
under  the  circumstances  without  loo  great  delay  and  expense, 
the  master  may  procure  another  competent  vessel  to  carry  on 
tlie  cargo  and  save  his  freight.  If  other  means  to  forward 
the  cargo  can  be  procured,  the  master  must  procure  them,  or 
lose  his  freight ; and  if  he  oilers  to  do  it,  and  the  freighter 
will  not  consent,  he  will  then  be  entitled  to  his  full  freight.^ 
The  Rhodian  law"  exempted  the  master  from  his  contract 
to  carry  llie  goods,  if  the  sliip  became  unnavigable  by  the 
perils  of  the  sea.  Faber  and  Viunius  were  of  opinion,  llial 
by  the  Roman  law  the  master  was  not  bound,  in  such  a case, 
to  seek  another  ship,  because  the  contract  related  only  to  the 


a Rocctu  on  Int.  note  52.  Patrick  v.  Ludlow,  3 John*.  Cat.  10. 
Post  r.  Plioenix  Ins.  Company,  10  Johnt.  Itep,  70.  Rcadc  v.  Com. 
Ins.  Company,  3 Johnt.  Itep.  352.  Suydam  v.  Marine  Ins.  Company, 
2 Johnt.  Hep.  138.  Manhall,  Cb.  J.,  Mason  v.  Skip  Riaircau,  2 
Cranch'i  Rep.  257,  note. 
b Daria  v.  Garrett,  6 Bingham,  716. 
c Burgon  r.  Sbarpe,  2 Campb.  JC.  P.  Rep.  529. 
d Jdolloy,  b.  2,  c.  4,  sec.  5.  Griswold  r.  New-York  losuranca 
‘Company,  3 Johnt.  Rep.  321,  Bradliurat  v.  Columbian  Insurance 
Company,  9 Johnt.  Rep.  17.  ScbielTcIin  v.  New-York  Inauraoce 
Company,  ibid.  21. 

< Dig.  14.  2.  to.  I. 
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ship  that  was  disabled.'*  'I'lie  laws  of  Olcron,  and  the  ordi- 
nances of  Wisbiiy,  pave  the  power  to  the  master  to  hire 
another  vessel,  if  he  choosed  to  do  so,  and  earn  freight;  but 
the  marine  ordinance  of  Lc3vis  XIV.  declared  it  to  be  the  du- 
ty of  the  master  to  hire  another  ship  in  such  a case,  if  it  be 
in  his  power.*  The  French  jurists  dilTer  in  opinion  in  re- 
spect to  the  obligation  of  the  master  to  hire  another  vessel  to 
carry  on  the  cargo,  when  his  own  becomes  irreparable.  Va- 
lin and  Pothier  contend,  that  the  master  is  no  further  bound 
to  procure  another  vessel,  than  by  losing  his  freight  for  the 
entire  voyage  if  he  omits  to  do  it ; for,  by  the  contract  of  af- 
freightment, he  only  engaged  to  furnish  his  own  vessel,  and 
when,  by  the  perils  of  the  sea,  or  by  some  siijicricr  force,  foe 
which  he  is  not  responsible,  he  becomes  unable  to  furnish  it, 
all  that  he  is  I>ound  to  do,  by  the  principles  of  the  contract,  is 
to  discharge  the  freighter  from  the  freight  for  the  residue  of 
the  voyage.  But  Fmerigon  insists,  that  they  are  mistaken 
in  their  construction  of  the  ordinance,  and  that  the  master  is 
guilty  of  a breach  of  duty,  if  he  refuses  to  procure  another 
vessel,  and  take  on  the  cargo,  if  it  be  in  his  |K>wer,  and  that 
this  duty  re.-iults  from  the  nature  of  his  trust.' 

The  new  French  code  ha.s  followed  the  words  of  the  ordi- 
nance, and  declared,  that  if  the  vcs.scl  becomes  disabled,  and 
the  master  can  have  her  rcpairetl,  the  freighter  is  bound  to 
wait,  or  pay  the  whole  freight ; and  that  if  tiie  vessel  cannot 
l>e  repaired,  the  master  is  lx>uad  to  hire  another,  and  if  he 
cannot  hire  another,  the  freight  is  due  only  in  pro|)ortion  to 
the  voyage  performed.  Boulay  Paly,  in  his  commenlaries 


a y%nniu»,  nnlce  ail  Com.  Peek'ii,  ml  Hem  J\"aulirnm,  p.  294,  295, 
and  Anthony  Kiiher^  Com.  ad  Pand.  whom  Vinnius  cites  and  follows. 

i i/ug’emcfM  d'O/eron,  art.  4.  t-incs  of  H'itiuy,  art.  tO.  Ord.de  !a 
Alar.  lit.  Du  Fret.  art.  1 1 . 

c Valin,  til.  Du  Fret.  art.  1 1,  tom  i.  618.  Pothier,  Charle  Partie, 
n.  68.  Kmerigon,  tom.  i.  428,  429. 
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on  the  new  code,  adopts  the  construction  of  Emcrigon,  and 
holds  his  reasoning  to  be  conclusive.® 

The  English  rule  undoubtedly  is,  that  if  the  shipbedisabled 
from  completing  the  voyage,  the  ®hip  owner  may  still  entitle 
himself  to  the  whole  freight,  by  forwarding  the  goods  by  some 
other  means  to  the  place  of  destination  ; and  he  has  no  right 
to  any  freight,  if  they  be  not  so  forwarded,  unless  it  be  dis- 
pensed with,  or  there  te  some  new  contract  upoh  the  subject.* 
In  this  country  we  have  followed  the  doctrine  of  Emerigon, 
and  the  spirit  of  the  English  cases,  and  hold  it  to  be  the  duty 
of  the  master,  from  his  character  of  agent  of  the  owner  of 
the  cargo,  which  is  cast  uixtn  him  from  the  necessity  of  the 
case,  to  act  in  the  jiort  of  nece.ssity  for  the  liest  interest  of  all 
concerned  ; and  he  has  powers  and  discretion  adequate  to  the 
trust,  and  requisite  for  the  safe  delivery  of  the  cargo  at  the 
port  of  destination.  If  there  l>c  another  vessel,  in  the  same  or 
in  a contiguous  port,  which  can  lie  had,  the  duty  is  clear  and 
imperative  upon  the  master  to  hire  it ; but  still  the  master  is 
to  exercise  a .sound  discretion  adapted  to  the  rase.  He 
may  tranship  the  cargo,  if  he  has  the  means,  or  let  it  remain. 
He  may  bind  it  for  repairs  to  the  shi|).  He  may  sell  part,  or 
hypothecate  the  whole.  If  he  hires  another  vessel  for  the 
completion  of  the  voyage,  he  may  charge  the  cargo  with  the 
increased  freight,  arising  from  the  hire  of  the  new  ship;  and 
this  power  is  expressly  given  him  by  the  old  and  the  new  ordi- 
nances of  France,  and  it  is  established  by  decisions  here.® 
The  master  may  refuse  to  hire  another  vessel,  and  insist  on 
repairing  his  own,  and  whether  the  freighter  be  bound  to  wait 
for  the  time  to  repair,  or  becomes  entitled  to  his  goods  without 
any  charge  of  freight,  will  depend  upon  circumstances. 


a Codede  Commercey  urt.  296.  Bovlay  Pnhjy  Conr$  De  Droity  Com. 
t.  2.  400—405. 

b Lonl  Kllcnborcui^h.  10  East's  Jl/j).  39;’. 

c Mumford  V.  The  Commercial  Insnraucc  Company,  5 K(]). 

2G2.  Scaric  v.  ScovcII,  4 Johns.  Ch.  Rep.  2 1C. 
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Wlial  would  be  a reasonable  time  for  the  merchant  to  wait  for 
the  repairs,  cannot  be  defined,  and  must  be  governed  by  the 
facts  applicable  to  the  place  and  tlie  time,  and  to  the  nature 
and  condition  of  the  cargo.  A cargo  of  a perishable  nature, 
may  be  so  deteriorated,  as  not  to  endure  the  delay  for  repairs, 
or  to  be  too  unfit  and  worthless  to  be  carried  on.*  The  master 
is  not  bound  to  go  to  a distance  to  procure  another  vessel, 
nor  to  encounter  serious  impediments  in  the  way  of  putting 
the  cargo  on  Ijoard  another  vessel.  His  duty  is  only  impe- 
rative when  another  vessel  can  be  had  in  the  same  or  in  a 
contiguous  port.* 

In  the  course  of  the  voyage,  the  master  is  bound  to  take 
all  |)ossibIe  care  of  the  cargo,  and  he  is  responsible  for  every 
injury  which  might  have  been  prevented  by  human  foresight 
and  prudence,  and  competent  naval  skill.  He  is  chargeable 
with  the  most  exact  diligence.'  If  the  ship  Ire  captured  during 
the  voyage,  the  master  is  bound  to  render  his  exertions  to 
rescue  the  property  from  condemnation,  by  interposing  his 
neutral  claims,  and  exhibiting  all  the  documents  in  his  power 
for  the  protection  of  tlie  cargo.**  We  have  already  seen,  in 
what  cases  and  to  what  extent  the  master  may  hypotliecate 
or  sell  the  cargo  at  a port  of  necessity  ; and  if  the  ship,  relieved 
at  the  expense  of  the  goods  pledged  or  sold,  should  afterwards 
perish,  with  the  residue  of  the  cargo  on  board,  before  arrival 
at  the  port  of  destination,  the  better  opinion  is,  that  the  owner 
is  not  entitled  to  payment  for  the  goods  sold.  The  merchant 
is  not  placed  in  a worse  situation  by  the  sale  of  the  goods 


a Herbert  v.  Ilailctf  3 Johns,  Ca$,  93.  Clark  v.  Ma&s.  F.  ^ M. 
Ins.  Co.  2 Pickerin^t  101. 

b Sallus  V.  The  Ocean  Ins.  Co.  12  Johns.  Rcj).  107.  Trcdwell  r. 
Union  Ids.  Co.  G Coxccn^s  Rep,  270. 

c Roccus^  n.  *10.  55.  Dale  v.  Hall,  1 Hep,  2GI.  Vinniiti, 

noi(t  ad  Peckium,  p.  259.  1 Pmerigonj  373.  Proprietors  of  the  Trent 

iNaripalion  r.  Wood,  3 Etp.  P,  Rip.  127. 
d Clieviutt  V.  Brooks,  1 Johns,  Hep.3(xi, 
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limn  if'lliey  Imil  remained  on  board  the  elii|).  But  the  foreign 
authorilics  are  very  much  at  variance  on  the  point,  and  it 
remain?!  yet  to  be  settled  in  the  English  and  American  law." 

(4.)  Of  the  delivery  of  the  goods  at  the  port  of  destina- 
tion. 

On  arrival  of  the  shij)  at  the  place  of  destination,  the  cargo 
is  to  he  delivered  to  the  consignee,  or  to  the  order  of  the  ship- 
per, on  production  of  the  hill  of  lading  anil  payment  of  the 
freight.  The  English  practice  is,  to  send  the  goods  to  the 
wharf,  with  directions  to  the  wharfinger  not  to  part  with  them, 
until  the  freight  and  other  charges  are  paid,  provided  the 
master  he  doubtful  of  the  jiayment;  for,  by  parting  with  the 
possession,  the  master  loses  his  lien  niton  them  for  the  freight.* 
The  cargo  is  hound  to  the  ship  as  well  as  the  ship  to  the 
cargo ; hut  the  master  cannot  detain  the  goods  on  hoard  the 
ship  until  the  freight  he  paid,  for  the  merchant  ought  to  have 
an  opportunity  to  examine  the  condition  of  them  previous  to 
payment.'  The  foreign  ordinances  of  AVisbuy,  and  of  Lewis 
XIA^,  allow  the  master  to  detain  the  goods,  while  in  the 
lighter  or  barge,  on  tfie  passage  to  the  (piay,  for  they  are  still 


a Kmerigon  has  collected  all  (he  authorities,  pro  and  ran,  oo  this 
very  debatable  question.  See  I fall'*  Emerigon  on  Manlime  Eoans^  p. 
92.  ^Von  nosfrum  tanfas  componfre  lUft.  In  favour  of  tho  right  of  the 
mcrchf.nt  to  lie  paid,  see  the  laws  of  art.  GO.  Com. 

tit. /)u  jF-Vef,  art.  14,  vol.  i.  p.  C05.  Cushing's  Polhier  on  ^nritime 
Con/rnr/j,  p.  19.  Chartc  PariiCy  n.  34,  and  Cleiracy  Jvgemens  d'Ole- 
rm,  art.  22,  n.  2.  In  opposition  to  such  a claim,  Emerigon  reasoes 
from  the  provisions  and  omissions  in  the  Consoiato  del  Mare,  and  the 
Ordinances  of  Oleron  and  Jlnticerpy  that  (lie  merchant  is  not  entitled 
to  pay.  Pothier  also  admits,  that  experienced  persons,  whom  he  con- 
sulted on  the  subject,  were  against  his  opinion.  Abbott,  in  his  'Prentise 
on  Shippings  part  3,  ch.  3,  sec.  10,  is  also  against  the  claim  of  the  ship- 
per to  be  paid  for  the  goods  sold. 

b AbhoUj  part  3,  ch.  3,  sec.  11.  Soldergreen  v.  Flight,  cited  in  G 
East's  Pep.  622. 
e AbboUy  uh.  supra. 
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ill  liis  possession."  The  manner  of  delivery,  and  ihc  period 
at  which  the  responsibility  of  the  owners  and  master  ceases, 
will  much  depend  upon  usage.*  The  general  rule  is,  that 
dehvery  at  the  wharf,  (when  there  arc  no  special  directions  to 
the  contrary,)  discharges  the  master."  Hut  the  very  reasona- 
ble quahficalion  of  the  rule  is,  that  there  must  be  a delivery 
at  the  wharf  to  some  person  authoiized  to  receive  the  goods, 
or  due  previous  notice  must  have  been  given  to  tlie  consignee 
of  the  lime  and  jilace  of  delivery  ; and  tlie  master  cannot  dis- 
charge himself,  by  leaving  them  naked  and  exposed  at  the 
wharf.  His  resjKHisibility  will  continue  until  there  is  actual 
delivery,  or  some  act  which  is  cquis'alent,  or  a substitute  for 
it,  unless  the  owner  of  the  goods,  or  his  agent,  had  previously 
assumed  the  charge  of  the  goods or  at  least  until  the  con- 
signee has  had  notice  of  the  place  and  lime  of  delivery,  and 
the  goods  have  been  duly  separated  and  designated  for  his 
use." 

It  is  often  diflicult  for  tlie  master  of  a vessel  to  know  to 
whom  he  can  safely  deliver  the  gooils,  in  case  of  conflicting 
claims  Iretwcen  consignor  and  consignee,  or  consignor  and 
tlie  assignee  of  the  consignee.  Prudence  would  dictate  that 
fie  deliver  the  goods  to  the  party  upon  whose  indemnit}'  he 
can  most  safely  rely.  But  he  ought  not  to  be  put  to  the  peril 
and  necessity  of  indemnity  ; and  it  is  desirable  that  he  should 
know  to  whom,  of  right,  he  can  deliver  tlie  goods.  If  the 
consignee  has  failed,  he  ought  to  deliver  to  the  claimant,  on 


« Laws  of  If'ithuy,  art.  57.  Ord.  de  la  JVnrine,  liv.  3,  tit.  Du 
Fret,  art.  23. 

b Wardcll  v.  Mourillyan,  2 Esp.  JS'".  P.  Rep.  693. 
c Hyde  v.  Trent  and  Mersey  Navigation  Company,  5 Term  Rep. 
339.  Cbickering  V.  Fowler,  4 Pick.  371.  Cope  v.  Cordova,  1 Raicle, 
90.  Fox  V.  Blossom,  Jfew-York  Com.  Pleat,  October,  1828. 

d Strong  v.  Nataliy  4 Dot.  if.  Pull.  16.  Ostrander  v.  Brown,  15 
Johnson,  39. 

e Chickering  v.  Fowler,  Cope  v.  Cordova,  and  Fox  v.  Blossooi,  ub 
rup.  1 Falin’t  Com.  636.  Seevol.  ii.  Lee.  40.  S.  P. 
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belialf  of  the  consignee ; anti  if  the  consignee  has  assigned 
the  bill  of  lading,  and  the  rights  of  the  consignor  be  still  in- 
terposed and  contested,  it  is  safest  for  the  master  to  deposit 
the  goods  with  some  bailee,  until  the  rights  of  the  claimants 
are  settled,  as  they  can  always  be,  upon  a bill  of  interpleader 
in  chancery,  to  be  filed  by  the  master.”  Having  made  a con- 
signment, the  consignor  or  seller  has  not  an  unlimited  power 
to  vary  it  at  pleasure.  He  may  do  it  only  for  the  purpose  of 
protecting  himself  against  the  insolvency  of  the  buyer  or  con- 
signee.* 

(5.)  Of  the  responsibility  of  the  ship  owner. 

The  causes  which  will  excuse  the  owners  and  master  for 
the  non-delivery  of  the  cargo,  must  be  events  falling  within 
the  meaning  of  one  of  the  expressions,  act  of  God,  and  pub- 
lic enemies ; or  they  must  arise  from  some  event  expressly 
provided  for  in  the  charter  party.  It  is  well  settled  in  the 
English  and  in  our  American  law,  that  carriers  by  water, 
and  whether  the  carriage  relates  to  foreign  or  inland  naviga- 
tion, are  liable  as  common  carriers,  in  all  the  strictness  and 
extent  of  the  common  law  rule,  unless  the  loss  happens  by 
means  of  one  of  the  excepted  perils.”  Perils  of  the  sea  denote 
natural  accidents  peculiar  to  that  element,  which  do  not  hap- 
pen by  tlie  intervention  of  man,  nor  are  to  be  prevented  by 
human  prudence.  A casus  fortuitus  was  defined  in  the 
civil  law  to  be,  quod  darnno  fatali  contingit,  cuivis  dili- 
gentissimo  possit  contingere.  It  is  a loss  happening  in 
spite  of  all  human  effort  and  sagacity.  The  only  exception 
to  this  definition  is,  the  case  of  a vessel  captured  and  plunder- 
ed by  pirates,  and  that  has  been  adjudged  to  be  a peril  of  the 


a JibboU,  part  3,  cli.  9,  sec.  25. 

b The  Constaotia,  0 lioib.  Adm.  Rep.  3'2I.  1 Emerigon  dee  Ait. 

317. 

c See  vol.  ii.  Lee.  40. 
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aea.*  A loss  by  lightning  is  within  the  exception  of  the  act 
of  God ; but  a loss  by  fire,  proceeding  from  any  other  cause, 
is  chargeable  upon  the  ship  owner.*  The  moment  the  goods 
are  transferred  from  the  ship  or  the  lighter  to  the  warehouse, 
this  extraordinary  responsibility  ends,  and  the  warehouseman 
is  not  so  responsible.* 

It  is  often  a difficult  point  to  determine,  whether  the  disas- 
ter happened  by  a peril  of  the  sea,  or  unavoidable  accident, 
or  by  the  fault,  negligence,  or  want  of  sk&l  of  the  master.  If 
a rock  or  a sand  bar  be  generally  known,  and  the  ship  be 
not  forced  upon  it  by  adverse  winds  or  tempests,  the  loss  is  to 
be  imputed  to  the  fault  of  the  master.  But  if  the  ship  be 
forced  upon  such  a rock  or  shallow  by  winds  or  tempests,  or 
if  the  bar  was  occasioned  by  a recent  and  sudden  collection 
of  sand,  in  a place  where  ships  could  before  sail  with  safety, 
the  loss  is  to  be  attributed  to  a peril  of  the  sea,  which  is  the 
same  as  the  vis  major,  or  casus  fortuitus  of  the  civil  law.^ 
What  is  an  excusable  peril,  depends  a good  deal  upon  usage, 
and  the  sense  and  practice  of  merchants ; and  it  is  a question 
of  fact,  to  be  settled  by  the  circumstances  peculiar  to  the  case. 
The  English  statute  law  has  exempted  ship  owners  in  some 
of  these  hard  cases ; but,  with  the  exception  of  a statute  in 
Massachusetts,  passed  in  1818,  limiting  the  responsibility  of 
owners  for  the  acts  of  the  master  and  mariners,  to  the  value 
of  the  ship  and  freight,  I do  not  know  of  any  such  statute 
exemptions  in  this  country.  The  owner  is  bound  for  the 
whole  amount  of  the  injury  done  by  the  master  or  crew,  un- 
less where  ordinances  or  statutes  have  established  a differ- 
ent rule.*  By  the  maritime  law  of  many  parts  of  Europe,  the 


a Pickering  v.  Barkley,  SlyUt,  132.  Barton  t.  Wolliford,  Comi.  58. 
b Forward  v.  Pittard,  I Term  Rep.  27.  Hyder.  Trent  and  Meney 
Navigation  Company,  5 Term  Rep.  389. 
e Ganide  r.  Trent  and  Mersey  Narigation  Co.  4 Term  Rep.  581. 
d Smith  T.  Shepherd,  cited  in  Abbott,  part  3,  cb.  4,  sec.  1. 
e See  rol.  ii.  Lee.  40,  and  nipra,  where  the  exemptions  from  respon- 
sibility under  the  English  statutes  are  stated. 

VoL.  III.  28 
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responsibility  of  owners  of  vessels  for  the  acts  of  masters,  is 
limited  to  the  value  of  the  vessel  and  freight,  and  by  aban- 
doning them  to  the  creditor  they  may  discharge  themselves.* 

(6.)  Of  the  duties  of  the  shipper. 

We  have  seen  what  are  the  general  duties  of  the  master. 
Those  on  the  part  of  the  charterer  are,  to  use  the  ship  in  a 
lawful  mariner,  and  for  the  purpose  for  which  it  was  let.  Usu- 
ally, the  command  of  tlie  ship  is  reserved  to  the  owner,  and 
to  the  master  by  him  appointed,  and  the  merchant  has  not 
the  power  to  detain  the  ship  beyond  the  stipulated  time,  or 
employ  her  in  any  other  than  the  stipulated  service,  and  if  he 
does  he  must  answer  in  damages.^  If  tlic  freighter  puts  on 
board  prohibited,  or  contraband  goods,  by  means  whereof  the 
ship  is  subjected  to  detention  and  forfeiture,  he  must  answer 
to  the  ship  owner  for  the  consequences  of  the  act.'  And  if 
the  merchant  declines  to  lade  the  ship  according  to  contract, 
or  to  furnish  a return  cargo,  as  he  had  engaged  to  do,  he  must 
render  in  damages  due  compensation  for  the  loss ; and  the 
English  law  leaves  such  questions  at  large  to  a jury,  without 


a Contulat  de  la  Mer.  tom.  3,  p.  41.  Emerig.  conlralt  a ta  Groste, 
ch.  4,  aec.  II,  who  refen  to  llie  priocipal  foreigo  authorities  oo  the 
point.  Boulay  Paty,  Court  de  Droit  Com.  tom.  1 , 263 — 298.  The 
latter  discusses  the  subject  with  his  usual  compreheosive  erudition. 
Ware,  J.,  in  Crane  r.  The  Rebecca,  U.  S.  District  Court  for  Maine, 
1831.  Am.  Jurist,  No.  II.  In  this  last  case  the  learned  judge  considers 
tbe  owner’s  responsibility  to  be  under  the  same  limitation  by  the  mari- 
time law  of  this  country,  and  that  this  alTords  a conclusivo  reason  why 
tbe  ship  herself  should  be  liable  to  the  creditor  in  specie.  Another 
learned  judge,  of  equal  authority,  is  of  a dilfercot  opinion,  and  he  con- 
siden  tbe  limitation  of  the  owner's  responsibility  to  tbe  value  of  tbe  ves- 
sel and  freight  to  rest  entirely  upon  special  authority.  Porter,  J.,  in 
Malpica  v.  M'Kown,  1 Miller's  Louis.  Rep.  259.  Martin,  J.,  in 
Arayo  v.  Cnrvell,  ibid.  539. 

b Lewin  V.  East  India  Company,  Peake's  Rep.  241. 

S Smith  V.  Elder,  3 Johns.  Rep.  105. 
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defining  beforehand  the  rate  of  compensation,  in  imitation  of 
some  of  the  ordinances  in  the  maritime  codes. 

(7.)  Of  the  payment  of  freight. 

Freiglit,  in  the  common  acceptation  of  the  term,  means 
the  price  for  the  actual  transportation  of  goods  by  sea  from 
one  place  to  another ; but,  in  its  more  extensive  sense,  it  is 
applied  to  all  rewards  or  compensation  paid  for  the  use  of 
ships.*  The  personal  obligation  to  pay  freight,  rests  either 
on  the  charter  party,  or  on  the  bill  of  lading,  by  which  the 
payment  of  freight  is  made  a condition  of  delivery  ; and  the 
general  rule  is,  that  the  delivery  of  the  goods  at  the  place  of 
destination,  according  to  the  charter  party,  is  necessary,  to 
entitle  the  owner  of  the  vessel  to  freight.  The  conveyance 
and  delivery  of  the  cargo  is  a condition  precedent,  and  must 
be  fulfilled.  A partial  performance  is  not  sufiicient,  nor  can 
a partial  payment,  or  ratable  freight,  be  claimed,  except  in 
special  cases,  and  those  cases  are  exceptions  to  the  general 
rule,  and  called  for  by  principles  of  equity. 

The  amount  of  freight  is  usually  fixed  by  agreement  be- 
tween the  parties,  and  if  there  be  no  agreement,  the  amount 
is  ascertained  by  the  usage  of  the  trade,  and  the  reason  of  the 
case.  If  the  hiring  be  of  the  whole  ship,  or  for  an  entire  part 
of  her  for  the  voyage,  the  merchant  must  pay  the  freight, 
though  he  does  not  fully  lade  the  ship.  But  if  he  agrees  to 
pay  in  proportion  to  the  amount  of  the  goods  put  on  board, 
and  does  not  agree  to  provide  a full  cargo,  the  owner  can  de- 
mand payment  only  for  the  cargo  actually  shipped.  If  the 
merchant  agrees  to  furnish  a return  cargo,  and  he  furnishes 
none,  and  lets  the  ship  return  in  ballast,  he  must  make  com- 
pensation to  the  amount  of  the  freight ; and  this  is  sometimes 
termed  dead  freight,  in  contradistinction  to  freight  due  for  the 
actual  carriage  of  goods.* 


a 1 PeUrt'  Adm.  Rep.  £06. 

i Roceue,  note  73,  73,  74,  76.  Edwin  r.  Eait  India  Company,  3 
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It  ia  supposed  to  be  the  doctrine  of  the  case  of  Bell  v.  Pul- 
ler,* that  the  master  would  be  entitled  to  freight  for  bringing 
back  the  outward  cargo,  if  it  could  not  be  disposed  of,  though 
the  charter  party  was  silent  as  to  a return  cargo.  It  would 
stand  upon  the  equity  of  the  claim  to  dead  freight*  The 
French  law,  in  sueh  a case,  also  allows  freight  for  bringing 
back  the  cargo,  because  it  could  not  be  sold,  or  was  not  per- 
mitted to  be  landed.' 

If  there  be  no  express  agreement  in  the  case,  the  master 
is  not  bound  to  part  with  the  goods  until  the  freight  be  paid, 
but  if  he  refuses  to  deliver  the  goods  for  other  cause  than  the 
non-payment  of  freight,  he  cannot  avail  himself  of  the  want 
of  a tender.  When  the  regulations  of  the  revenue  require  the 
goods  to  be  landed  and  deposited  in  a public  warehouse,  the 
master  may  enter  them  in  his  own  name,  and  preserve  the 
lien.  The  shipper  of  goods  on  freight  has  a hen  on  the  ves- 
sel for  the  loss  of  the  goods,  by  reason  of  the  non-performance 
of  the  contract  entered  into  by  the  master  in  the  bill  of  lading. 
The  ship  is  bound  to  the  merchandise  and  the  merchan- 
dise to  the  ship,  according  to  the  language  of  Cleirac.  The 
English  courts  of  common  law  will  not  allow  such  a lien  to 
be  enforced  by  the  admiralty  tn  rem,  but  the  justice  and  ne- 
cessity of  such  a jurisdiction  is  admitted  and  not  invoked  in 
vain  in  this  country,  and  the  lien  may  be  enforced  by  process 
in  rem  against  the  vessel  in  the  district  courts.^  The  ship 
owner’s  lien  for  freight  is  gone  when  the  charterer  is  consti- 
tuted owner,  and  takes'  exclusive  possession  for  the  voyage, 


Vem.  Rep.i\0.  AtkinioD  r.  Richie,  10 £<u(’«Ag>.  530.  Patera,  J., 
in  Gilei  r.  The  Brig  Cynthia,  1 PtUrt'  Adm.  Rep.  >07. 
a 2 Taunt.  Rep.  >86. 
b Lawee  on  Charter  Parties,  152. 
c Bouttty  Paty,  tom.  ii.  391. 

d Ueet  Coutumee  de  la  Mer.  p.  72.  BouUty  Paty,  Tol.  S,  >97. 
Crane  r.  The  Rebecca,  District  Court  of  Maine,  1831.  Am.  Juriel, 
No.  11. 
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or  when  the  payment  of  the  freight  is,  by  agreement,  post- 
poned beyond  the  time,  or  at  variarice  with  the  lime  and 
place,  for  the  delivery  of  the  goods.  But  without  a plain  in- 
tent to  the  contrary,  tire  ship  owner  will  not  be  presumed  to 
have  relinquished  his  lien  on  the  cargo  for  the  freight,  not- 
withstanding he  has  chartered  the  vessel  to  another."  The 
general  right  of  the  master  and  owner  lo  retain  the  goods  for 
the  freight  is  equally  perfect,  whether  the  merchant  takes  the 
whole  vessel  by  a charter  party,  or  sends  his  goods  in  a gene- 
ral ship.  The  lien  applies  whether  the  hire  of  the  vessel  be 
stipulated  in  a charter  party,  or  the  freight  be  stipulated  in 
the  bill  of  lading.  The  owner  is  equally  the  carrier  in  both 
cases.  But  if,  instead  of  letting  the  use  of  the  ship  to  freight, 
the  vessel  itself  be  let  to  hire,  and  the  charterer  has  the  pos- 
session and  right  of  control,  he  is  then  considered  as  owner 
for  the  voyage,  and  the  general  owner,  who  has  parted  with 
the  possession,  has  no  lien  on  the  cargo  for  the  hire  of  the 
ship.*  'When  the  goods  are  to  be  delivered  to  the  consignee 
on  payment  of  freight,  the  consignee  makes  himself  respon- 
sible by  receiving  the  goods  imder  the  usual  condition  ex- 
pressed in  the  bill  of  lading.*  And  if  the  goods,  by  the  bill  of 
lading,  were  to  be  delivered  to  B.,  or  his  assigns,  he  or  they 
paying  freight,  and  the  assignee  receives  the  goods,  he  is  re- 
sponsible to  the  master  for  the  freight,  under  the  implied 
undertaking  to  pay  it.**  So,  if  the  master  delivers  the  goods 
without  payment  of  the  freight,  he  may  sue  the  consignee  to 


a Chandler  v.  Beideo,  18  Johnt.  Rep.  157.  Clarkson  r.  Edea,  4 
Coteen't  Rep.  470.  Rogglea  r.  Bucknor,  1 Paine't  Rep.  358.  Christie 
V.  Lewis,  2 Brod.  ^ Bing.  410.  Pickman  r.  Wood,  6 Pick.  Rep.  248. 
Drinkwater  r.  Brig  Spartan,  .American  Juriet,  No.  5,  p.  33.  Fernandes 
V.  Silva,  1 MilUr’e  Louie.  Rep.  274. 

b Drinkwater  v.  The  Brig  Spartan,  .American  Juriel,  No.  5,  p.  26. 
Christie  v.  Lewis,  2 Bro.  4"  Bmg.  410.  Story,  J.,  in  Kleine  v.  Catara, 
2 Gall.  Rep.  68. 

c Roberts  r.  Holt,  2 Show.  Rep.  432. 

d Cock  V.  Taylor,  2 Campib.  JF.  P.  Rep.  587,  afterwards  affirmed  in 
K.  B.  13  East,  399.  Dougall  v.  Kemble,  3 Bingham,  383.  S.  P. 
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whom  the  goods  were  to  be  delivered,  on  payment  of  freight, 
upon  an  implied  promise  to  pay  the  freight,  in  consideration 
of  his  letting  the  goods  out  of  his  hands  before  payment.*  It 
was  once  held,  that  if  the  master  parted  with  the  goods  to  the 
consignee  without  securing  his  freight,  he  was  deprived  of  all 
recourse  to  the  consignor ; but  it  is  now  decided  otherwise. 
If  the  master  cannot  recover  the  freight  from  the  consignee 
to  whom  he  has  delivered  the  goods  without  receiving  the 
freight,  he  still  has  his  remedy  over  on  the  charter  party 
against  the  shipper,  and  the  condition  precedent  to  the  deli- 
very inserted  in  the  bill  of  lading  was  intended  only  for  the 
master’s  benefit.*.  The  buyer  of  the  goods  from  the  consignee 
is  not  answerable  for  the  freight,  for  that  would  prove  to  be  a 
' most  inconvenient  check  to  the  transactions  of  business ; and 
the  buyer  takes  independent  of  the  charge  of  freight,  unless 
that  charge  forms  part  of  the  terms  of  sale.  Nor  would  he 
be  liable  even  if  he  should  enter  the  goods  at  the  custom-house 
in  his  own  name,  while  the  freight  was  unpaid.' 

If  part  of  the  cargo  be  sold  on  the  voyage  from  necessity, 
the  owner,  as  we  have  seen,  pays  the  value  at  the  port  of  de- 
livery, deducting  his  freight,  equally  ns  if  the  goodshad  anived. 
But  if  the  ship  be  prohibited  an  entry  by  the  government  of 
the  country,  and  such  prohibition  takes  place  after  the  com- 
mencement of  the  voyage,  and  the  cargo  be  brought  back, 
the  freight  for  the  outward  voyage  has  been  held  to  have  been 
earned ; and  the  case  was  distinguished  (though,  I think,  the 
distinction  is  not  very  obvious)  from  that  of  a blockade  of  the 
port  of  destination,  and  decided  on  the  authority  of  the  French 
ordinance  of  the  marine.''  Nothing  can  be  more  just,  observes 


a Mansfield,  Cb.  J.,  in  Brouncker  v.  Scott,  4 Taunt.  Rep,  1. 
b Tapley  v.  Martens,  8 Term,  451.  Cbristy  v.  Kowe,  1 TVnmton, 
300.  Shepherd  v.  De  Bernales,  13£a<t,565.  AbboUm  Skipping,^it 
3,  ch.  4,  sec.  4. 

e Artaza  v.  Smallpiece,  1 Rtp.  Jf.  P.  Rep.  S3. 
d Morgan  v.  Insurance  Company  of  North  America,  4 Dallae'  Rep- 
455. 
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Yalin,  than  that  the  outward  freight  should  be  allowed  in 
roch  a case,  since  the  interruption  proceeds  from  an  extraordi- 
nary cause,  independent  of  the  ordinary  maritime  perils.*  The 
case  of  a blockade  of,  or  interdiction  of  commerce  with,  the 
port  of  discharge,  after  the  commencement  of  the  voyage,  is 
held  to  be  different ; for,  in  tliat  case,  the  voyage  is  deemed 
to  be  broken  up,  and  the  charter  party  dissolved  ; and  if  the 
cargo,  by  reason  of  that  obstacle,  be  brought  back,  no  freight 
is  due.*  The  same  principle  applies  if  the  voyage  be  broken 
up  and  lost,  by  capture  upon  the  passage,  so  ns  to  cause  a 
complete  defeasance  of  the  undertaking,  notwithstanding 
there  was  a subsequent  recapture,  as  in  the  case  of  the  Hi- 
ratn.‘  On  the  other  hand,  an  embargo  detaining  the  vessel 
at  the  port  of  departure,  or  in  the  course  of  the  voyage,  does 
not,  of  itself,  work  a dissolution  of  the  contract.  It  is  only  a 
temporary  restraint,  which  suspends,  for  a time,  its  perform- 
ance, and  leaves  the  rights  of  the  parties,  in  relation  to  each 
other,  untouched.'*  If  the  ship  be  laden,  and  be  captured  be- 
fore she  breaks  ground,  and  afterwards  recaptured,  but  the 
voyage  broken  up,  the  sliip  owners  are  not  entitled  to  any 
freight,  though,  by  the  usage  of  tlie  trade,  the  ship  was 
laden  at  their  expense.  It  is  requisite  that  the  ship  break 
ground,  to  give  an  inception  to  freight.'  It  is  the  same  thing 
with  a blockade,  or  hostile  investment  of  the  port  of  depar- 
ture. Such  an  obstacle  docs  not  discharge  the  contract  of 
affreightment,  because  it  is  merely  a temporary  suspension  of 


a Ord.  tit.  Du  Fret,  art.  15.  Valin,  ibid.  Code  de  Commerce,  art. 
S99. 

b Scott  V.  Libby,  3 Johnt.  Rep.  336.  Liddard  r.  Lopes,  10  Eati'e 
Rep.  536. 

e 3 Rob.  Adm.  Rep.  1 80. 

d Hadley  r.  Clarke,  8 Term  Rep.  359.  M'Bride  t.  Marine  Insu- 
rance Company,  S Jokni.  Rep.  308.  Baylies  v.  Fettyplace,  T Man. 
Rep.  335. 

I Curling  r.  Long,  1 Boe.  4r  Pull.  634. 
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iu  performance  ; and  the  ship  owner  may  detain  the  goods 
until  he  can  prosecute  the  voyage  with  safety,  or  until  the 
freighter  tenders  him  the  full  freight.  This  was  the  decision 
in  the  case  of  Palmer  v.  Lorillard,"  in  which  the  doctrine 
was  extensively  examined  ; and  it  was  shown,  by  a reference 
to  the  foreign  ordinances,  and  the  soundest  classical  writers 
on  maritime  law,*  that  tlie  master,  in  the  case  of  such  an  in- 
vincible obstacle  of  a temporary  nature  to  the  prosecution  of 
the  voyage,  is  entitled  to  wait  for  tlie  removal  of  it,  so  that 
he  may  earn  his  freight,  unless  the  cargo  consists  of  perisha- 
ble articles  which  cannot  endure  the  delay.  He  stands  upon 
a principle  of  equity  which  pervades  the  maritime  law  of 
Europe,  if  he  refuses  to  surrender  the  cargo  to  the  shipper 
without  some  equitable  allowance  in  the  shape  of  freight,  for 
his  intermediate  service. 

When  the  goods  become  greatly  deteriorated  on  the  voyage, 
it  has  been  a very  litigated  question,  whether  the  consignee 
was  bound  to  take  the  goods,  and  pay  the  freight,  or  whether 
he  might  not  abandon  the  goods  to  the  master  in  discharge 
of  the  freight.  Valin  and  Pothier  entertained  opposite  opinions 
upon  this  question.^  The  former  insists,  that  the  regulation 
of  the  ordinance  holding  the  merchant  liable  for  freight  on 
deteriorated  goods,  without  the  right  to  abandon  them  in  dis- 
charge of  the  freight,  is  too  rigorous  to  be  compatible  with 
equity.  He  says  the  cargo  is  the  only  proper  fund  and  pledge 
for  the  freight,  and  that  Casaregis*  was  of  the  same  opinion. 
Pothier,  og  the  other  hand,  was  against  the  right  of  the 
owner  to  abandon  the  deteriorated  goods  in  discharge  of  the 


a 16  Johru.  Rep.  348. 

b Ord.  de  la  Mar.  liv.  3,  lit.  3.  Fret,  art.  15,  and  tit.  Charter  Par- 
tie*,  art.  8.  Valin,  h.  t.  Pothier,  Charle  Parlie,  No.  69.  100, 101. 
Laujt  of  Oleron,  art.  4.  Contulal,  par  Boucher,  cb.  80.  82.  84.  Bac- 
eu*  de  Mao.  d.  54.  Jacobten’i  Sea  Lavot,  by  Frick,  p.  295. 
c V alin't  Com.  t.  1,  670.  Pothier,  Charte  Partie,  No.  59. 
d Ditc.  22,  n.  46,  and  Ditc.  23,  a.  86,  aod  87. 
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freiglit ; and  tlii^  is  the  better  opinion,  and  the  one  adopted  in 
tlie  case  of  Griswold  v.  The  New-  York  Insurame  Com- 
■pany.*  It  is  in  accordance  with  the  ordinances  of  the  ma- 
rine, and  of  Rotterdam,  and  with  the  new  commercial  code 
of  France  ; and  the  latter  puts  an  end  to  all  further  doubt 
and  discussion  on  the  subject  in  France.*  The  ship  owner 
performs  his  engagement  when  he  carries  and  delivers  the 
goods.  The  right  to  his  freight  then  becomes  absolute,  and 
the  carrier  is  no  more  an  insurer  of  the  soundness  of  the  car- 
go, as  against  the  perils  of  the  sea,  or  its  own  intrinsic  decay, 
than  he  is  of  tlie  price  in  the  market  to  which  it  is  carried. 
If  be  has  conducted  himself  with  fidelity  and  vigilance  in  the 
course  of  the  voyage,  he  has  no  concern  with  the  diminution 
of  the  value  of  the  cargo.  It  may  impair  the  remedy  whicii 
his  lieu  aflbrded,  but  it  does  not  affect  his  personal  demand 
against  the  shipp>cr. 

If  casks  contain  wine,  rum,  or  other  liquids,  or  sugar,  and 
the  contents  be  washed  out,  and  wasted,  and  lost,  by  tire 
perils  of  the  sea,  so  that  tlie  casks  arrive  empty,  no  freight  is 
due  for  them ; but  the  ship  owmer  would  still  be  entitled  to 
his  freight,  if  the  casks  were  well  stowed,  and  their  contents 
were  essentially  gone  by  leakage,  or  inherent  waste,  or  im- 
perfection of  the  casks.' 

Slrould  the  cargo  consist  of  live  slock,  ns  is  frequently  the 
case  in  voyages  from  this  country  to  the  West  Indies,  and 
some  of  the  horses  or  cattle,  for  instance,  should  die  in  the 
course  of  the  voyage,  without  any  fault  or  negligence  of  the 
master  or  crew,  and  there  lie  no  express  agreement  respecting 
the  payment  of  freight,  the  general  rule  is,  that  the  freight  is 
to  Ire  paid  fur  all  that  were  put  on  board.  But  if  the  agree- 


a 3 Johns.  Rep.  321.  Mr.  Cell  says  it  ia  likewise  the  law  in  Scot- 
land. 1 Bell's  Com.  570. 

b Ord.  lit.  Da  Fret,  art.  25.  Ord.of  Rotterdam,  art.  155.  Code 
de  Com.  art.  305.  310.  Boalay  Paly,  tom.  2,  488. 

e Molloy,  b.  2,  c.  4,  see.  14.  Frith  v.  Barker,  2 Johsu.  Rep.  327. 
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inent  was  to  pay  for  the  transportation  of  them,  then  no 
freight  is  due  for  those  tliat  die  on  the  voyage,  aa  the  contract 
is  not,  in  that  case,  performcd.“  The  foreign  marine  law 
allows  freight  |>aid  in  advance  to  be  recovered  back,  if  the 
goods  be  not  carried,  nor  the  voyage  performed,  by  reason  of 
any  event  not  imputable  to  the  shipper.*  The  reason  is,  that 
the  consideration  for  the  payment,  which  was  the  carriage  of 
the  goods,  has  failed.  But  the  marine  ordinances  admit,  that 
the  parties  may  stipulate  that  the  freight  so  previously  ad- 
vanced shall,  at  all  events,  be  retained.  In  ^Vatson  v.  Duy- 
kinck,‘  the  rule  of  the  marine  law  was  recognised,  though  it 
was  not  applied  to  that  case,  because  the  contract  there  ap- 
peared to  be,  that  the  freight  was  paid  for  receiving  the  pas- 
senger and  his  goods  on  board  ; and,  in  such  a case,  the  pay- 
ment is  to  be  retained,  though  the  vessel  and  cargo  be  lost  on 
the  voyage.  The  general  principle  of  the  marine  law  was 
admitted,  in  tlie  fullest  latitude,  in  Griggs  v.  Austin  f and 
whether  the  freight  previously  advanced  is  to  be  retained  or 
returned,  becomes  a question  of  intention  in  the  construction 
of  the  contract.  The  French  ordinances  rerjuire  a special 
agreement  to  enable  the  ship  owner  to  retain  the  freight  pid 
in  advance  ; and  V’alin  says,'  that  many  authors  on  mari- 
time jurisprudence,  a.s  Kuricke,  Loccenius,  and  Slraccha, 
will  not  allow  even  such  a special  agreement  to  be  valid.-'’ 


A Dig.  11, 12,  10.  J^lolloy,  b.  2,  c.  4, see.  C. 

b Ord.  de  la  J\lar.  til,  Du  Frely  art.  1 8.  JloccuSy  de  ,A«r.  et  J^auhy 
not.  80.  Clciracy  let  Us  d Cotdvmcs  dc  la  J^Iar.  p.  42.  Code  de  Cow* 
«rt.  302. 

c 3 Johns.  Ilcp.  335. 

</  3 Pick.  Rep.  20. 

e Com.  tom.  i.  6G1. 

jf  Straccha,  in  bis  TracUUvs  de  Jtcrcatumy  lit.  De  pari  3,  n. 

24,  as  referred  to  by  Valin,  docs  not  support  the  reference. 

•■ayi,  it  was  a question,  whether  the  advanced  freight  was  to  be  reWi^ed  ^ 
when  the  goods  were  not  carried,  and  that  a ratable  freight,  io*suifc 
case,  was  equitable. 
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The  English  law  is  not  so  scrupulous,  and  does  not  require 
any  such  express  stipulation,  and  allows  the  intention  of  the 
parties  to  retain  the  previously  advanced  freight  to  be  more 
easily  inferred.  In  De  Silvalc  v.  Kendall^"  the  Court  of  K. 
B.  adopted  a directly  opposite  principle,  and  observed,  that  if 
the  charter  party  was  silent,  the  law'  would  require  a per- 
formance of  the  voyage  before  freight  was  due  ; but  the  par- 
ties might  stipulate,  that  part  of  the  freight  be  paid  in  antici- 
pation, and  be  made  free  from  subsequent  contingency  of  loss, 
by  reason  of  loss  of  the  subsequent  voyage.  If  freight  be 
paid  in  advance,  and  there  be  no  express  stipulation  that  it 
shall  be  returned  in  the  event  of  freight  not  being  earned,  tlie 
inference  is,  that  the  parties  did  not  intend  that  the  payment 
of  the  part  in  advance  should  be  subject  to  the  risk  of  the  re- 
mainder of  the  voyage ; and  without  some  provision  of  that 
kind,  a new  implied  contract  to  that  effect  could  not  be 
raised. 

The  question,  as  to  the  right  to  a ratable  freight,  arises 
in  two  cases  ; (1-.)  when  the  ship  lias  performed  the  whole 
voyage,  and  has  brought  only  a part  of  her  cargo  to  the 
place  of  destination  ; (2.)  when  she  has  not  performed  her 
whole  voyage,  and  tlie  goods  have  been  delivered  to  the  mer- 
chant, at  a place  short  of  the  port  of  delivery.  In  the  case  of 
a general  ship,  or  one  chartered  for  freight,  to  be  paid  accord- 
ing to  the  quantity  of  goods,  freight  is  due  for  what  the  ship 
delivers.*  The  contract,  in  such  a case,  is  divisible  in  its  own 
nature.  But  if  the  ship  be  chartered  at  a specific  sum  for 
the  voyage,  and  she  loses  part  of  lier  cargo  by  a |>eril  of  the 
sea,  and  conveys  the  residue,  it  has  been  a question,  whether 
the  freight  could  be  apportioned.  The  weight  of  authority, 
in  the  English  books,  is  against  the  apportionment  of  freight 
in  such  a case,'  and  the  question  has  been  repeatedly  discuss- 


a 4 Maule  tf*  Selxo,  37. 
b Ritchie  r.  Atkinsonf  10  Eatt'a  Rep.  295. 

c Bright  V.  Cowper,  1 Brownloxo^  21 , and  this  case  is  cited  with  ap« 


Digitized  by  Google 


228 


OF  PERSONAL  PROPERTY. 


[Part  V. 


ed  and  determined  of  late  years.  It  has  been  held,  that  the 
contract  of  affreightment  was  an  entire  contract ; and  unless 
fully  performed  by  delivery  of  the  whole  cargo,  no  freight  was 
due  under  the  charter  party,  in  the  case  where  the  ship  was 
chartered  for  a specific  sum  for  the  voyage.  The  delivery  of 
the  whole  cargo  is,  in  such  a case,  a condition  precedent  to 
the  recovery  of  freight.  The  stipulated  voyage  must  be  ac- 
tually performed.  A partial  performance  is  not  sufficient, 
nor  can  a partial  payment  be  claimed,  except  in  special 
casra.* 

The  apportionment  of  freight  usually  happens,  when  the 
ship  is  for^  into  a port  short  of  her  destination,  and  cannot 
. finish  the  voyage.  In  that  case,  if  the  owner  of  the  goods 
will  not  allow  the  master  a reasonable  time  to  repair,  or  to 
proceed  in  another  ship,  the  master  will  be  entitled  to  the 
whole  freight,  because  the  freighter  is  the  cause  of  the  con- 
tract not  being  performed.  But  if  he  consents,  and  the  mas- 
ter refuses  to  go  on,  he  is  not  entitled  to  freight,  because  he 
has  not  performed  his  contract.  To  entitle  himself  to  freight, 
the  master  must  proceed,  or  offer  to  proceed,  in  another  ves- 
sel, or  repair  his  own,  and  take  on  the  cargo  ; and  if  he  pro- 
ceeds, he  reassumes  his  usual  risk  of  losing  the  freight,  by 


probation  by  Grose,  J.,  in  7 Term  Rep.  385.  Malynet,  in  bis  I.ex  Met. 
p.  too,  is  of  opinion,  Ibat  there  is  no  frciglit  due,  lliuugli  he  speaks  in 
a loose  and  questionable  manner.  But  Abbott,  in  bis  Treaiite  on 
Shipping,  part  3,  cb.  7,  sec.  9,  thinks  it  liard  that  the  oirners  should 
lose  the  whole  benefit  of  the  voyage,  where  the  object  of  it  has  been  in 
part  performed,  and  no  blame  is  imputable  to  them.  Holt,  in  his 
System  of  Shippmg,  Int.  p.  89,  says,  that  a partial  freight  is  due,  when 
the  ship  has  brought  part  of  the  goods  in  safely  to  the  place  of  destina- 
tion, for  a proportionate  benefit  has  been  received. 

a Post  and  Russell  v.  Robertson,  1 Johns.  Rep.  24.  See,  also,  Clarke 
V.  Gurnell,  1 Bulst.  167.  Cook  v.  Jennings,  7 Term  Rep.  381.  Os- 
good V.  Groning,  2 Campb,  A*.  P.  Rep.  466,  in  which  the  necessity  of 
a precise  performance  of  the  covenant  to  transport  and  deliver  the  car- 
go is  required,  before  an  action  fur  the  freight  cau  be  maintained. 
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the  loss  of  the  cargo  in  the  subsequent  part  of  the  voyage,  or 
of  earning  freight  by  its  safe  arrival  and  delivery  at  the  port 
of  destination.  If,  however,  the  merchant  accepts  the  goods 
at  the  intermediate  port,  the  general  rule  of  the  marine  law 
is,  that  freight  is  to  be  paid  according  to  the  proportion  of  the 
voyage  performed,  and  the  low  will  imply  such  a contract. 
This  doctrine  pervades  the  marine  ordinances  and  writers 
on  marine  law  ;*  and  it  is  now  equally  well  settled  in  the 
English  and  American  law,  that  freight,  pro  rata  itineris, 
is  due,  when  the  ship,  by  inevitable  necessity,  is  forced  into 
a port  short  of  her  destination,  and  is  unable  to  prosecute  the 
voyage,  and  the  goods  ore  there  voluntarily  accepted  by  the 
owner.  Such  acceptance  constitutes  the  basis  of  the  rule  for 
a pro  rata  freight ; and  it  must  be  a voluntary  acceptance, 
and  not  one  forced  upon  the  owner,  by  any  illegal  or  violent 
proceeding.  The  numerous  cases  upon  which  this  doctrine 
is  sustained,  are  all  founded  upon  that  of  Luke  v.  I^yde,  and 
that  case  rested  upon  the  decision  in  the  House  of  Lords,  in 
1733,  in  Lutwidge  ^ How  v.  Grey!’  If  the  outward  and 
homeward  voyages  be  distinct,  freight  is  recoverable  for  the 
one,  though  the  other  be  not  performed.  But  if,  by  the  temis 
of  the  contract,  they  be  one  voyage,  and  the  ship  performs 
the  outward,  and  fails  to  perforin  the  homeward  voyage,  no 
freight  is  recoverable.' 


a Im\bi  of  Oteron,  art.  4.  Ord.  of  Wubuy,  art.  IG.  Itoccut,  nola 
81.  Slraccha  de  JVanAus,  part  3,  n.  24.  Ord,  de  la  Marine,  liv.  3, 
Ul.  3.  Du  Fret,  art  2 1 , 22. 

ft  Luke  V.  L;do,  2 Burr,  033.  Cooke  r.  Jconingi,  7 T'cna  381. 
Hunter  v.  Prinsep,  10  Easl't  Rqi.  378.  Liddard  v.  Lopez,  ibid.  526. 
.IbboU  on  Shipping,  part  3,  cb.  7,  sec.  t3.  Kobioson  v.  Marine  Insu- 
rance Company,  i Johns.  Rep.  323.  Horton  v.  Union  Ins.  Company, 
cited  in  Candy's  Marshall  on  Ins.  281.  GOI.  Car.c  & Ricliard  v.  lialti- 
more  Insurance  Company,  7 Crunch's  Hep.  358.  Armro^d  v.  Union 
Insnrance  Company,  3 Binney,  437.  Wcicb  v.  Hicks, G Cowen's  Rep. 
504.  Vanco  v.  Clark,  1 Miller's  Loui.  Itrp.  324. 

c Lames  on  Charier  Parties,  p.  149,  150.  .Mackrcll  v.  Siinond,2 
Chilly’s  Rep.  666. 
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The  rule  by  which  the  amount  of  the  ratable  freight  is  to 
be  ascertained,  is,  to  ascertain  liow  much  of  the  voyage  had 
been  performed  when  the  disaster  happened,  wliich  compelled 
the  vessel  to  seek  a pwrt,  according  to  the  mode  of  adjustment 
pursued  in  Ijuke  v.  hyde  ; or  else  to  calculate  how  much  of 
the  voyage  had  been  performed,  when  the  goods  arrived  at 
the  port  of  necessity,  according  to  the  better  course  pursued  in 
the  cases  in  this  country." 

(8.)  Of  loss  from  collision  of  ships. 

This  has  been  a very  difficult  subject  for  discussion  and 
decision,  and  various  opinions  have  been  entertained  by  the 
writers  on  maritime  law.  The  evidence  as  to  the  true  cause 
of  the  collision  is  of  difficult  access.  The  accident  usually 
happens  in  the  darkness  of  night,  or  in  a storm,  and  is  neces- 
sarily accompanied  with  confusion  and  agitation.  When  the 
fact  is  clear,  that  a fault  was  committed  by  one  party,  or  that 
he  was  in  want  of  due  skill  or  care,  and  the  disaster  was  the 
consequence  thereof,  the  party  in  fault  must  pay  all  the  da- 
mages. There  are  settled  nautical  rules,  by  which,  in  most 
cases,  the  want  of  skill,  or  care,  or  duty,  may  be  ascertained. 
Thus,  the  vessel  that  has  the  wind  free,  must  get  out  of  the 
way  of  the  vessel  that  is  close-hauled.  The  vessel  on  the 
starboard  tack  has  a right  to  keep  her  tvind,  and  the  vessel  on 
the  larboard  tack  is  bound  to  bear  up  or  heave  about  to  avoid 
danger,  or  be  answerable  for  the  consequences.*  The  vessel 
to  windward  is  to  keep  away  when  both  vessels  are  going  die 
same  course  in  a narrow  channel,  and  there  is  danger  of  run- 
ning afoul  of  each  other.'  But  in  the  case  of  a steam  vessel. 


a Marine  rnsurance  Company  v.  Lenox,  cited  and  approved  of  in 
Robinsons  v.  The  Marine  Insurance  Company,  2 Johns.  Hep.  323. 
Coffin  y.  Storer,  5 Mass.  Hep.  252. 

b The  Woodrop  Sims,  2 Vod.  Jidm.  Hep.  C3.  The  Thames,  5 Rob. 
Adm.  Rep.  345. 

c Marsh  v.  Blythe,  1 M-Cord,  360. 
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whicli  has  greater  power,  and  is  more  under  command,  she 
is  bound  always  to  give  way  to  a vessel  with  sails,  in  a case 
of  collision.”  So,  a neglect  of  due  means  to  check  a vessel 
entering  a river  or  harbour  where  others  lie  at  anchor,  is  a 
fault  which  creates  responsibilty  for  damages  which  may  en- 
sue.* Where  the  collision  arose  hy  vis  major,  or  physical 
causes  exclusivcl}^  and  without  any  negligence  or  fault,  open 
or  concealed,  the  damage  mtist  be  borne  where  it  falls.”  The 
greatest  difficulty  on  the  subject,  has  arisen  in  the  cases  in 
which  the  collision  proceeded  evidently  from  error,  neglect,  or 
want  of  sufficient  precaution,  but  the  neglect,  or  fault,  was 
either  inscrutable,  or  equally  imputable  to  both  parties.  In 
this  case,  of  blame  existing  which  is  undiscoverable,  the  ma- 
rine law,  by  a rusticum  judicium,  apportions  the  loss,  as 
having  arisen  ecjually  by  the  fault  of  both  parties."'  The  rule 
is  universally  declared  by  all  the  foreign  ordinances  and  ju- 
rists ; and  its  equity  and  expediency  apply  equally  where 
IkjiIi  parties  are  to  blame,  and  where  the  fault  cannot  be  de- 
lected. The  general  rule  of  the  maritime  law  is,  to  make  the 
shifs  contribute  equally,  without  regard  to  their  relative  value, 
and  Valin  considers  this  to  be  the  shorter,  plainer,  and  better 
rule.'  There  has  been  much  dilTerence  in  the  codes  and  au- 
thorities in  maritime  law,  whether  the  cargo,  as  well  ns  the 


a The  Shannon,  2 Ilagg.  Adm.  Jlep.  173. 
b Neptune  2d,  1 Dodt.  Adm.  Jlep.  407. 

c Dig.  9,  2.  Contulal  de  la  Mar.  par  Baucher,  200 — 203.  Abbott 
on  Shipping,  354.  Marthail  on  Jnsuranct,  493. 

d Cteirac,  Ut  et  Coutumet  de  la  Mar.  60.  The  Woodrop  Sinti,  2 
Dod.  Adm.  Rep.  05. 

e Com.  tom.  ii  IGG.  The  Marine  Ordinance  of  the  city  of  Rotter- 
dam in  1721,  declares  that  the  damage  resulting  from  collision  of  ships 
shall  be  borne  equally,  unless,  indeed,  the  collision  happened  by  design, 
or  any  remarkable  fault,  and  then  tlie  guilty  party  must  bear  the  whole 
loss.  Ord.  tj"  Rotterdam,  sec.  2b5,25G,  TUe  Ordinance  of  Hamburg 
of  1731,  til.  8,  is  to  the  same  effect,  though  even  still  narrower  in  the 
exception. 
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ship,  was  to  contribute  to  tlic  loss.  Valin  contends,  that  the 
contribution  is  only  between  the  ships,  and  that  the  cargoes 
are  totally  excluded  from  the  benefit,  as  well  as  from  the 
burden  of  contribution  in  tlie  case  of  such  a disaster.  But  in 
XrC  Neve  v.  Edinburgh  and  London  Shipping  Company, 
the  cargo  of  the  ship  that  was  sunk  and  lost  by  the  collision, 
received  the  benefit  of  the  contribution." 

(9.)  Of  general  average.' 

The  doctrine  of  general  average  grows  out  of  the  incidents 
of  a mercantile  voyage,  and  the  duties  which  it  creates  apply 
equally  to  the  owner  of  the  ship,  and  of  the  cargo.  General, 
gross,  or  extraordinary  average,  means  a contribution  made 
by  all  parties  concerned,  towards  a loss  sustained  by  some  of 
tlie  parties  in  interest,  for  the  benefit  of  all ; and  it  is  called 
general,  or  gross  average,  because  it  falls  upon  the  gross 
amount  of  ship,  cargo,  and  freight. 

By  the  Rhodian  law,  as  cited  in  the  Pandects,*  if  goods 
were  thrown  overboard,  in  a case  of  extreme  peril,  to  lighten 
and  save  the  ship,  the  loss,  being  incurred  for  the  common 
benefit,  was  to  be  made  good  by  the  contribution  of  all.  The 
goods  must  not  be  sw'ept  away  by  the  violence  of  the  waves, 


a This  case  was  decided  ie  the  House  of  Lords  in  1834.  See  Belft 
Com,  vol.  i.  580 — 533,  who  has  collected  and  digested  the  Toreig'n  au- 
thorities on  the  subject.  By  the  English  statute  of  53  Geo.  III.  c.  159, 
ship  owners  were  protected  from  loss  by  damage  done  to  other  vessels 
without  their  fault,  beyond  their  property  in  the  ship,  freight,  apparel, 
and  furniture.  In  the  case  of  Ibe  Dundee,  it  was  bold,  that  fishing  tloret 
of  a Greenland  ship  were  liable  to  contribute  in  compensation  for  da- 
mage done  to  another  ship  by  collision,  as  appurtenances  to  a ship  of 
that  character.  The  Dundee,  1 Uagg.  Adm.  nep.  109. 

b Dig.  14, 2,  1.  This  Uhodian  law  is  discussed  in  the  Pandects,  by 
Paulas,  Papinian,  and  other  eminent  lawyers.  It  forms  the  subject  of 
the  distinguished  commentaries  of  Peckius  and  Vinnius,  in  the  treatise 
ad  Item  JVaulicam,  and  of  a treatise  of  Dynkershocck  ; and  it  has  re- 
ceived most  ample  illustrations  in  the  dissertations  upon  it  by  numerous 
other  civilians,  among  whom  may  be  selected  Emcrigon  and  Abbott. 
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for  then  the  loss  falls  entirely  u[X)ii  the  merchant  or  his  insu- 
rer, but  they  must  be  intentionally  sacrificed  by  the  mind 
and  agency  of  man  for  llie  safely  of  the  ship,  and  the  residue 
of  the  cargo.  The  jettison  must  be  made  for  sufficient  cause, 
and  not  from  groundless  timidity.  It  must  be  made  in  a case 
of  extremity,  when  the  ship  is  in  danger  of  perishing  by  the 
fury  of  a storm,  or  is  lalxiuring  upon  rocks  or  shallows,  or  is 
closely  pursued  by  pirates  or  enemies  ; and  then,  if  the  ship, 
and  the  residue  of  the  cargo,  be  saved  by  means  of  the  sacri- 
fice, notliing  can  be  more  reasonable  than  that  the  projierty 
saved  should  bear  its  proportion  of  the  loss.  The  doctrine  of 
general  average  is  one  of  those  rules  of  the  marine  law  which 
Ls  built  upon  tlie  plainest  principles  of  justice ; and  it  has,  ac- 
cordingly, recommended  itself  to  the  notice  and  adoption  of 
all  the  commercial  nations  of  the  world.  The  title  in  the 
Pandects,  De  lege  Rhodin  dc  Jaclii,  has  licen  the  basis  of 
the  ordinances  of  modern  Europe,  on  the  subject  of  general 
average ; and  the  doctrine  of  jettison  was  transplanted  into 
the  Roman  law  from  the  institutes  of  the  ancient  Rhodians. 
A jettison  is  only  permitted  in  cases  of  extreme  necessity  ; 
and  the  foreign  ordinances"  require,  that  the  officers  of  the 
ship,  and  the  supercargo,  if  on  Ixiard,  should,  if  practicable, 
be  previously  consulted  ; and  if  the  master,  in  a case  of  false 
alarm,  makes  a jettison,  there  is  no  contribution.  A regular 
jettison,  says  Ernerigon,  is  that  which  takes  place  with  order, 
and  without  confusion,  and  is  founded  on  previous  delibera- 
tion. Consultation  is  not  indispensable  previous  to  the  sacri- 
fice. A case  of  imminent  danger  will  uot  permit  it.  But  it 
must  apjxiar  that  the  act  occasioning  the  loss  was  the  effect 
of  judgment  and  will  ; and  there  may  be  a choice  of  perils 
when  there  is  no  possibility  of  safety.  There  must  be  a cer- 
tain loss  voluntarily  incurred  for  the  common  Ixinefit,  and  it 


a I^axDtttf  O/rron,  art.  P,  of  art.  20,  21.  38. 


art.  410. 

VoL.  III.  30 


Cof/«  de  Cam- 
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is  not  necessary  that  the  vessel  should  be  exposed  to  greater 
danger  than  she  otherwise  would  have  been.  To  avoid  an 
absolute  shipwreck,  it  may  sometimes  be  necessary  to  run  the 
vessel  ashore  in  a place  which  appears  to  be  the  least  dan- 
gerous, and  that  will  form  a case  of  general  average."  The 
irregular  jettison  is  valid,  for  it  takes  place  in  the  instant  of  a 
danger  which  is  imminent  and  appalling,  and  when  all  for- 
mality and  deliberation  would  be  out  of  season,  or  impossi- 
ble. All  acts  arc  precipitate,  and  commanded  by  that  sense 
of  self-preservation  when  life  is  in  jeopardy,  which  is  irresisti- 
ble, and  sways  every  consideration.  Such  a jettison  is  a spe- 
cies of  shipwreck,  and  it  is  called  semi-riaufragium}  The 
captain  must  first  begin  the  jettison  with  things  the  least  ne- 
cessary, the  most  weighty,  and  of  least  value,  and  nothing  but 
the  greatest  extremity  would  excuse  the  master  who  should 
commence  the  jettison  with  mono}',  and  other  precious  parts 
of  the  cargo.' 

Before  contribution  takes  place,  it  must  appear  that  the 
goods  sacrificed  were  the  price  of  safety  to  the  rest ; and  if 


a Sims  V.  Cumey  and  Smith,  4 Bmncy,  513.  IJCmer^.  408.  Targa 
says,  that  during  the  sixty  years  he  was  a magistrate  in  the  Consolat  of 
the  Sea  at  Genoa,  he  met  witli  only  four  or  fire  cases  of  a regular  jet- 
tison, and  they  were  suspicious  by  reason  of  their  very  formalities. 

b Conrulal  de  la  Met.  ch.  204.  Targa,  ch.  50.  Caiarcgit,  Ditc. 
45,  n.  28. 

e Code  de  Commerce,  art.  41 1.  Emerigon,  I.  i.  609,  has  beautifully 
illustrated  from  Juvenal,  the  growth  and  progress  of  an  irregular  jetti- 
son, and  that  imminent  danger  and  absorbing  terror  which  justify  it. 
At  first  the  sUill  of  tlie  pilot  fails ; 

JVullam  prudentia  cam 
Reclorii  conferrtl  opem. 

Catullus  hccomcs  restless  with  terror  as  the  danger  presses,  and  at 
last  he  cries — 

Fnndite  qua  mea  sunl — 

Prctcipilare  volcns  pulcherrima. — Juvenal,  sat.  12. 


Digitized  by  Google 


Leo.  XLVII.]  OF  PERSONAL  PROPERTY. 


235 


tlie  ship  be  lost,  notwitlistanding  the  jettison,  there  will  be  no 
ground  for  contribution.®  All  d.miage  arising  immediately 
from  jettison,  or  otlier  act  of  nccessit)’,  is  to  be  a matter  of 
general  average,  and,  tlicrefure,  if,  in  cutting  away  a mast, 
the  cargo,  by  tliat  means,  be  injured,  or  if,  in  throwing  over 
any  part  of  the  cargo,  other  parts  of  the  cargo  be  injured,  tlie 
damage  goes  into  general  average,  because  it  is  to  be  con- 
sidered as  part  of  the  price  of  safety  to  the  residue  of  the  pro- 
perty.* So,  if  a ship  be  injured  by  a peril  of  the  sea,  and  be 
obliged  to  go  into  port  to  refit,  the  wages  and  provisions  of  the 
crew,  during  the  detention,  constitute  the  subject  of  general 
average,  according  to  the  decisions  in  New-York  and  Massa- 
chusetts.® Those  decisions  are  supported  by  the  rule  as  laid 
down  in  Bcawes,'*  and  tiiey  are  in  coincidence  with  tlie  law 
and  practice  of  Holland  and  France.®  Lord  Tenterden,  in 
his  treatise  on  shipping,-^  observed,  that  the  English  lawlxxiks 
furnished  no  decision  on  this  point,  and  he  thought  it  sus- 
ceptible of  a reasonable  doubt,  though  his  opinion  was  evi- 
dently against  the  justice  and  policy  of  the  charge  for  con- 
tribution. Since  he  wrote,  the  question  has  been  decided 
in  the  K.  B.  according  to  his  opinion,  and  in  a case  in  which 
he  sustained  and  enforced  a contrary  opinion  in  his  character 
of  counsel.*'  The  result  of  the  decisions  in  Plummer  v.  Wild- 
man,  and  Power  v.  Whitmore,''  is,  that  where  the  general 
safety  rc(|uires  a ship  to  go  into  port  to  refit,  by  reason  of 
some  peril,  the  wages  and  provisions  of  the  crew  during  the 


a Polhieryiil,  Avariei,  n.  113. 

6 MaggraUi  v.  Church,  1 Caines*  Pep.  1S6. 

c Walden  v.  I.e  Koy,  2 Caines'  Prp.  2C3.  Padclford  v.  Boardman, 
4 J\lass,  Rep.  548. 

d Lex  ^hrcid.  vol.  i.  161. 

e Ricardyne^oce  d'Amslcrdam^Xt.  ‘iZa.,  Kmeyi^ontTraiic  des  Ass* 
t.  i.  624. 

f Abbott  nn  Skippings  part  3,  cli.  G,  see.  8. 
g Power  V.  WUxiinorey  4 %Maul€  Sf  Seim.  141. 

A 3 MauU  4*  Sclic.  482.  4 ibid,  141. 
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detention  arc  not  the  subject  of  general  average  ; but  the 
other  necessary  expenses  of  going  into  port,  and  of  preparing 
for  the  refitting  tlie  ship,  by  unloading,  warehousing,  and 
reloading  the  cargo,  are  general  average.“  The  costs  of  the 
repairs,  so  far  as  they  accrue  to  the  ship  alone  as  a benefit, 
and  would  have  been  necessary  in  that  port,  on  account  of 
the  ship  alone,  are  not  average.  Yet,  if  the  expense  of  the 
Tepairs  would  not  have  been  incurred  but  for  the  benefit 
of  the  cargo,  and  might  have  been  deferred  with  safety  to 
the  ship,  to  a less  costly  jxirt,  such  extra  exi>ense  is  general 
average. 

It  has  likewise  been  held,  that  the  wages  and  provisions  of 
the  crew,  during  a capture  and  detention  for  adjudication,  are 
a proper  subject  for  general  average  ;*  while,  in  the  case  of 
a vessel  detained  by  an  embargo,  they  are  not  so  subject,  and 
arc  chargeable  e.xclusively  U|xin  the  freight.'  I’he  French 
ordinance  of  the  marine,  Pothicr,  and  Uicard,  all  agree,  that 
wages  and  provisions  arc  not  a subject  for  contribution  in  the 
case  of  an  embargo  ; and  yet  it  has  been  held,  on  the  other 
hand,  by  the  Court  of  Errors  in  Pennsylvania,  in  1S07,  that 


ri  Geaxces  L.  M,  Abbott  on  Shippiv^^  p.  2C0,  1st  edit,  and 

Bedford  Com.  Ins.  Co.  v.  Parker,  2 0,  Rupporl  the  position,  that 

Uie  necessary  expenses  of  unloading,  and  reloading  the  cargo  ivhcn  tiie 
vessel  is  forced  into  a port  to  refit,  are  to  be  brought  into  general  aver- 
age, for  all  persons  concerned  arc  interested  in  the  measures  requisite 
to  complete  the  voyage.  The  case  of  Walden  v.  Lc  Roy,  2 Caine#, 
203,  assumes,  that  those  expenses  in  such  a case,  go  into  general  ave- 
rage, and  there  seems  to  be  no  doubt  from  the  cases,  that  where  the 
wages  and  prov  isions  of  the  crew  arc  to  be  borne  by  general  contribu- 
tion, (ho'.c  other  expenses  are  equally  a part  of  it. 

h Picardy  nesoce  d'Amslerdam,  p.  270.  JJuula^  Poty,  tom.  iv.  4*14. 
liCavcDworlh  v.  Dclafield,  1 Caines'  pfp.  674.  Kingston  v.  Girard,  4 
Dallas'  Rep.  274. 

e Robertson  v.  Ewer,  1 Term  Rep.  127.  Penny  v.  New-York  In- 
surance Company,  3 Caines'  Rep.  155.  M'liridc  v.  Marine  Insurance 
Company,  7 Johns.  Rep.  431. 
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they  were,  in  such  a case,  the  subject  of  general  average.®  In 
respect  to  the  wages  and  provisions  of  the  crew,  while  the 
vessel  was  detained  at  an  intermediate  port,  by  fear  of  ene- 
mies, and  waiting  for  convoy,  they  were  allowed  to  form  the 
subject  of  general  average,  by  the  courts  in  Holland,  amidst 
condicting  opinions,  and  after  very  protracted  and  exhausting 
litigation.*  VVe  cannot  but  lament  the  uncertainty  and  con- 
fusbn  which  the  contradictory  rules  on  this  subject  have  cre- 
ated. There  is  no  principle  of  maritime  law  that  has  been 
followed  by  more  variations  in  practice  than  this  perplexed 
doctrine  of  general  average  ; and  the  rules  of  contribution  in 
different  countries,  and  before  dilfercnt  tribunals,  are  so  dis- 
cordant, and  many  of  the  distinctions  arc  so  subtle,  and  .so 
artificial,  that  it  becomes  extremely  difficult  to  reduce  liiem 
to  the  sliape  of  a connected  and  orderly  system.  The  Fi  encli 
jurists  complain,  tliat  their  ancient  nautical  legislation  left  the 
question  of  contribution  very  much  at  large,  and  subject  to 
arbitrary  discretion,  and  they  commend  very  highly  the  regu- 


a Insurance  Company  of  North  America  v,  Junes,  2 Binney't  Rrp, 
547. 

b Bynk,  Qu<u(.  J.  Priv.  lib.  4,  ch.  25.  Bynkershoeck,  in  one  of 
the  adjudged  casea  which  he  citea,  complains  that  the  existing  usages 
had  extended  contribution  to  every  kind  of  danger,  and  frequcnlly 
comprehended  wages  and  provisions  of  the  crew  as  proper  objects  of  ii, 
and  that  the  practice  might  be  abused  to  the  destruction  of  the  mcr. 
chant,  llis  history  of  the  vexatious  litigation  in  these  cases  is  quite 
curious.  In  one  of  them,  Iho  maritime  court  at  Amsterdiun,  in  No- 
vember, 1697,  and  again  in  November,  1698,  adjudged,  that  thoivagca 
and  provisions  were  a proper  subject  for  contribution.  The  decisions 
were  affirmed,  on  appeal,  in  July,  1700,  and  reversed  on  a further  ap- 
peal, in  July,  1710.  On  a still  further  appeal  to  the  Supreme  Senate, 
of  which  Bynkershocck  was  a member,  after  great  discussion,  and 
much  division  in  opinion,  the  original  decisions  of  the  Amsterdam  ma- 
ritime judges  were  restored  in  March,  1713.  Magens,  in  his  Essay  on 
Insurance,  vol.  i.  66 — 69,  shows  the  uncertainly  and  difficiiltr  abroad, 
as  well  as  in  England, of  settling  tlie  proper  items  for  a general  average, 
and  particalarly  as  to  the  wages  and  provisions  of  the  crew. 
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lations  of  the  ordinance  and  of  the  code  as  just  and  equitable, 
and  marked  with  certainty  and  precision.” 

If  part  of  the  cargo  be  voluntarily  delivered  up  to  a pirate, 
or  an  enemy,  by  way  of  ransom  or  contribution,  and  to  induce 
tliem  to  spare  the  vessel  and  re.siduc  of  the  goods,  tlie  pro- 
perty saved  must  contribute  to  the  loss,  as  being  the  price  of 
safety  to  the  rest.  The  expense,  also,  of  unlading  the  goods, 
to  repair  damages  to  the  ship,  or  to  ligliten  her  when  ground- 
ed, must  be  sustained  by  general  contribution  ; fur  all  the 
parties  concerned  are  interested  in  tlic  measures  requisite  for 
the  prosecution  of  the  voyage.  If  the  masts,  cables,  and 
other  equipments  of  the  vessel  be  cut  away,  to  save  her  in  a 
case  of  extremity,  tlieir  value  must  be  made  good  by  contri- 
bution.* It  was  attempted,  ii)  the  case  of  Covhiffton  v.  Jio- 
berls,‘  to  extend  the  application  of  the  general  rule  to  the 
case  of  the  loss  of  a mast,  in  carrying  an  unusual  press  of 
sail  to  escapn;  from  an  enemy,  and  to  make  that  tlie  subject 
of  general  average  ; but  the  court  considered  tliat  to  be  no 
more  than  a common  sea  risk.  All  casual  and  inevitable 
damage  and  loss,  as  distinguished  from  that  wliich  is  pur- 
posely incurred,  is  the  subject  of  particular  and  not  of  general 
average.'' 


a Ord,  de  la  Mar.  Det  Avariet,  art.  7.  Code,  art.  400,  401.  Bou- 
lay  Paly,  t.  4,  460. 

b Ord.  de  la  Mar.  tit.  Woortcj.  art.  6.  Palin’e  Com.  lorn.  ii.  165.  1 
Emerigon,  620 — I.  Henuen  v.  Monro,  16  Martin's  Loui.  Hep.  449. 

e 5 Bos.  ^ Pull.  373.  SliitT  t,  Louisiana  State  Ins.  Co.  18  Marlin, 
629  to  S.  r.  Wbero  a vessel  was  stranded  near  ber  [>orl  of  destination, 
and  for  tbe  purpose  of  relieving  her,  the  cargo  was  put  into  ligblers 
and  forwarded  to  tbe  port,  and  during  the  passage  in  tbe  lighters,  part 
of  tbe  cargo  was  injured  ; such  a loss  to  the  cargo  was  held  to  be  a pro- 
per subject  of  general  average.  Lewis  v.  Williams,  1 Hall's  JV.  1'. 
Rep.  430. 

d Emerigon,  tom.  i.  622,  slates  an  interesting  case  to  illustrate  tbe 
general  doctrine.  A French  vessel,  being  pursued  bj  two  cruisers  of 
the  enemy,  tbe  master,  as  soon  as  it  was  dark,  hoisted  a boat  into  tbe 
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If  the  ship  be  voluntarily  stranded,  to  escape  danger  from 
tempests,  or  the  chase  of  an  enemy,  the  damages  resulting 
from  that  act  are  to  be  borne  as  general  average,  if  the  ship 
be  afterwards  recovered,  and  perform  her  voyage."  But  if 
the  ship  lye  wholly  lost  or  destroyed,  by  the  act  of  running 
her  ashore,  it  has  been  a question  much  discussed,  and  difler- 
ent  opinions  entertained,  whether  the  cargo  saved  was  bound 
to  contribute  to  bear  the  loss  of  the  ship.  In  Bradhurst  v. 
The  Columbian  Insurance  Cofiipani/,’’  the  ship,  in  a case 
of  extremity,  was  voluntarily  run  ashore  and  lost,  but  the 
cargo  was  saved  ; and  it  was  held,  that  no  contribution  was 
to  be  levied  on  the  cargo  for  the  loss  of  the  ship.  The  ma- 
rine ordinances,  and  writers  on  maritime  law  were  consulted, 
and  the  conclusion  drawn  from  them  was,  that  the  cargo 
never  contributed  for  the  ship,  if  she  was  lost  by  means  of  the 
act  of  running  her  ashore.  But  in  two  subsequent  cases, 
w'here  the  ship  was  lost  under  like  circumstances,  it  was  de- 
cided, on  a like  review  of  the  European  law,  that  the  loss  was 
to  be  repaired  by  general  average.'  The  question,  therefore, 
in  which  the  foreign  and  domestic  authorities  so  materially 
vary,  remains  yet  to  be  definitively  settled. 

A temporary  safety  is  all  that  is  requisite  to  entitle  the 


sea,  furnislied  with  a roast  and  sail,  and  a laDlern  at  the  mast  head, 
and  then  changed  his  course,  and  sailed  during  the  night  without  any 
light  on  board  his  ship.  In  the  rooming  no  enemy  was  in  sight ; and 
the  value  of  the  boat  thus  voluntarily  abandoned  for  the  common  safe- 
ty, was  made  good  by  general  contribution. 

a In  a case  of  voluntary  stranding,  if  it  be  done  to  save  the  cargo, 
the  damage  to  the  ship  and  cargo  is  the  subject  of  general  average  ; 
but  if  it  was  resorted  to  for  to  save  the  lives  or  liberty  of  the  crew,  it  is 
particular  average.  This  distinction,  Mr.  Bcnecke  says,  is  conforma- 
ble to  the  practice  of  all  countries. — Benecke  on  Ihe  PHnciplet  of  In- 
demnity, p.  220 — 1. 

6 9 Johnt.  Rep.  9. 

e Caze  v.  Reilly,  3 IPath.  Cir.  Rep.  290.  Grey  v.  Wain,  2 Serg. 
Sf  Ravsle,  229. 
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owners  of  the  property  sacrificed  to  contribution  ; and  if  the 
eiiip  survives  the  disaster,  and  be  afterwards  lost  by  another, 
still  the  goods  saved  in  tlic  second  disaster,  must  be  contribu- 
tory to  the  original  loss,  for  without  that  loss  they  would  have 
been  totally  destroyed.”  Goods  shipped  on  deck  contribute 
if  saved,  but  if  lost  by  jettison,  they  are  not  entitled  to  tlie 
benefit  of  general  average  ; for  they,  by  their  situation,  in- 
crease the  difliculty  of  the  navigation,  and  are  peculiarly  ex- 
posed to  peril.* 

It  becomes  an  important  inquiry  on  this  subject,  what 
goods  are  to  contribute,  and  in  what  proportions,  to  a loss 
voluntarily  incurred  for  the  common  safety.  The  general 
doctrine  is,  that  all  the  merchandise,  of  whatever  kind  or 
weight,  or  to  whomsoever  belonging,  contributes.  The  con- 
tribution is  made,  not  on  account  of  incumbrance  to  the  ship, 
but  of  safety  obtained,  and,  therefore,  bullion  and  jewels  put 
on  board  as  merchandise,  contribute  according  to  their  full 
value.  By  the  Rhodian  law,”  it  was  deemed  just  that  all 
should  contribute  to  whom  the  jettison  had  been  an  advan- 
tage, and  the  amount  was  to  be  apportioned  according  to  the 
value  of  the  goods.  It  extended  to  the  efTects  and  clothes  of 
every  person,  and  even  to  the  ring  on  the  finger,  but  not  to 
the  provisions  ou  board,  nor  to  the  persons  of  freemen,  whose 
lives  were  of  too  much  dignity  and  worth  to  be  susceptible  of 
valuation.  The  modern  marine  codes  do  not  generally  go 
to  the  extent  of  the  Rhorlian  law,  and  they  vary  greatl}”  on 
the  subject.  By  the  English  law',  the  w'earing  apparel, 
jewels,  and  other  things  belonging  to  the  persons  of  passen- 
gers or  crew,  and  taken  on  board  for  private  use,  and  not  as 


a Vinniiu,  in  Peekium  ad  legem  Rhodiam,  p.  24G.  250.  Boulay  Pa- 
ly, tom.  iv.  443. 

b Smitli  V.  Wright,  1 Cainet'  Rep.  43.  Lenox  T.  U.  I.  Comp. 
3 Johtson'e  Cases,  178.  Boulay  Paly,  tom.  4.  560.  Cotle  de  Commerce, 
art.  42t.  Dodge  v.  Itartol,  5 Greenlcaf,  286. 
c Dig.  14,  2,  2. 
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merchandise  for  transportation,  do  not  now  contribute  in  a 
case  of  general  average.”  The  common  rule,  according  to 
Magens,*  is,  that  what  articles  pay  freight  must  contribute, 
and  what  pay  no  freight  pay  no  average  ; and  (hat  articles 
contribute  according  to  their  value,  and  not  according  to 
weight.  By  the  French  ordinance  of  tlie  marine,  as  well  as 
by  the  new  commercial  code,  provisions  and  the  clothes  of  the 
ship’s  company  do  not  contribute  ; but  usage  goes  further, 
and  does  not  subject  to  the  charge  of  general  average  either 
clothes,  jewels,  rings,  or  baggage  of  the  passengers,  for  they 
are  considered  ns  accessory  to  the  person.  Emerigon,  who 
has,  according  to  his  usual  manner,  collected  and  exhausted 
all  the  learning  appertaining  to  the  subject,  inclines  to  think 
with  Pothier,  that  by  strict  law  and  by  equity,  the  clothes  and 
jewels  of  passengers  ought  to  contribute.  But  Boulay  Paty, 
in  his  commentaries  on  the  new  coilc,  and  in  which  he  draws 
most  liberally  on  the  resources  of  Emerigon,  thinks  they 
ought  to  be  exempted,  and  that  the  existing  French  usage  is 
proper.” 

Instruments  of  defence  and  provisions  do  not  contribute, 
because  they  are  necessary  to  all  ; and  yet  if  they  are  sacri- 
ficed for  the  common  safety,  they  are  to  be  paid  for  by  con- 
tribution ; nor  do  the  wages  of  seamen  contribute  to  the 
general  average,  except  in  the  single  instance  of  the  ransom 
of  the  ship.  They  are  exempted  lest  the  apprehension  of 
personal  loss  should  restrain  them  from  making  the  requisite 
sacrifice,  and  the  hardships  and  perils  they  endure  well  enti- 


a AbboU^  part  3,  ch.  8,  see.  14. 
b •Magens  on  Insurance,  vol.  i.  03. 

c Orrf.  de  ta  Marine,  tit.  Du  h'rti,  art.  1 1.  Code  de  Comyntree,  art. 
419.  Pothier,  Des  Avarics,  n.  126.  1 Emerigon,  ft  Uoulay  Pa~ 

ly,  tom.  iv.  561, 562.  In  Drown  v.  Slapylelon,  4 119,llie 

general  rule  was  declared  to  be,  that  provisions  for  the  crew  on  board 
a ship  are  not  merces  pul  on  board  for  the  purposes  of  commerce,  and 
do  not  contribute  to  a general  average,  even  when  (he  cargo  of  the 
ship  consists  only  of  pa&&cngers. 

Vol.  III.  31 
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lie  them  to  au  exemption  from  further  distrCM."  If  part  of 
the  cargo  be  sold  for  the  necessities  of  the  ship,  it  is  in  the 
nature  of  a compulsive  loan  for  the  benefit  of  all  concerned-, 
and  bears  a resemblance  to  the  case  of  jettison  ; and  if  the 
ship  be  afterwards  lost,  the  goods  saved  tnust  contribute  to- 
wards the  loss  of  the  goods  sold,  equally  as  if  they  had  been 
thrown  overboard  to  lighten  the  vessel.  In  such  a case,  a 
(Kirtion  of  the  cargo,  according  to  Lord  Stowell,  is  abraded  for 
tlte  general  benefit.* 

Without  entering  minutely  into  the  doctrine  of  adjusting 
and  settling  a general  average,*  it  will  be  stiflicienl  to  observe, 
that,  as  a general  rule,  the  goods  sacrificed,  as  well  as  the 
goods  saved,  are  to  be  valued  at  the  clear  net  price  they  would 
have  yielded,  after  deducting  freight,  at  the  port  of  discharge  ; 
and  this  rule  is  founded  on  a plain  principle  of  equity.^  The 
person  whose  loss  has  procured  the  safe  arrival  of  the  ship 
and  cargo,  should  be  placed  on  equal  ground  with  those  per- 
sons whose  goods  had  safidy  arrived,  and  that  ran  only  be  by 
considering  his  goods  to  have  also  arrived.  The  owners  of 
the  ship  contribute  according  to  her  value  at  the  end  of  the 
voyage,  and  according  to  the  net  amount  of  the  freight  and 
earnings.  The  value  of  the  vessel  lost  is  estimated  according 


a 1 Emeri^onj  642. 

b I{aU'»  Emerigon  on  Maritime  Loantf  p.  94.  The  Gratiludioe,  3 
Hob.  Jldm.  Hep.  264. 

c Mr.  Henccke  has  discussed  at  large,  and  very  ably,  the  complica* 
let)  and  dinicult  subject  of  general  aveioge,  and  the  adjustment  of  it; 
and  to  him  I must  refer  for  a mure  minute  detail  of  the  learning  and 
principles  iipplicable  to  tbo  case.  Principles  of  Indemnity,  ch.  5 
and  7. 

d The  Constdalo  del  Mare,  and  the  usage  of  divers  countries,  made 
a distinction  as  to  the  rule  of  valuation,  and  they  took  the  value  at  the 
place  of  departure,  if  the  jettison  took  place  before  the  middle  of  the 
voyage,  and  tlie  value  at  the  place  of  discliarge,  if  afterwards.  But 
the  ordinance  of  the  roariue  did  uot  make  any  such  dUliuctioD.  1 
Emcrigon,  064. 


Digitized  by  Google 


Lee.  XLVII.]  OF  PERSONAL  PROPERTY. 


24.3 


to  her  value  at  tlie  port  of  departure,  niakin|'  a reasonable 
allowaoce  for  wear  or  tear  on  the  voyage  up  to  the  time  of 
the  disaster  ; and  the  practice  in  this  country,  at  least  it  is  the 
practice  in  Iloston,"'  lo  ascertain  the  contributory  value  of  the 
freiglil  by  deducting  one  third  of  the  gross  amount.  As  lo 
losses  of  the  equipment  of  the  ship,  such  as  masts,  cables,  and 
sails,  it  is  usual  to  deduct  one  third  from  the  price  of  the  new 
articles  ; for,  being  new,  they  will  be  of  greater  value  than 
the  articles  lost.*  The  subject  of  tlie  adjustment  of  a general 
average  has  been  very  much  discussed  in  some  of  the  modern 
cases.  In  Leavenworth  v.  Delafield,‘  which  was  the  case 
of  a vessel  captured  and  carried  in  for  adjudication,  and 
where  the  wages  and  provisions  of  the  crew  went  into  gene- 
ral average,  a rule  of  adjustment  somewhat  peculiar  to  the 
case  was  adopted  ; for  no  disaster  had  happened  to  injure  the 
vessel  or  cargo.  In  JJcll  v.  Smith*  the  vessel  had  been  so 
deteriorated  by  the  perils  of  the  sea,  as  to  render  a sale  of  her 
abroad  necessary  ; and  the  general  average  was  calculated 
on  the  price  she  sold  for,  and  not  on  four  fifths  of  her  original 
value,  as  in  the  preceding  case  of  capture.  In  adjusting  the 
difficult  subject  of  contribution  to  a general  average,  one  rule 
lias  been  to  take  the  value  of  the  ship  and  cargo  at  the  port  of 
necessity,  or  place  where  the  expense  was  incurred  ; and  if 
there  be  no  price  of  ship  and  cargo  at  such  a place  to  be  well 
and  satisfactorily  ascertained,  the  parties  concerned  may  be 
forced  to  recur  to  the  value  at  the  port  and  time  of  departure 
on  the  voyage.  The  doctrine  of  adjustment  underwent  a 
very  full  discussion  in  Strong  v.  The  Aete-Yoric  Urcmen 


a 3 Maxm't  Rep.  439. 

b Abbott  on  Skipping,  part  3,  cb.  0,  sec.  14,  1 5.  Strong  r.  Fire  Ins. 
Co.,  II  Johm.  Rep.  323.  .Simonds  v.  While,  2 Bamw.  ip  Crest.  80S. 
Gray  v.  Wain,  2 Serg.  Sf  Rautle,  229.  257,  250. 
c 1 Cainet'  Rep.  574. 
d 2 Johns,  Rep.  98. 
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Insurance  Company,^  and  it  was  there  declared  to  be  the 
duty  of  the  master,  in  cases  proper  for  a general  average,  to 
cause  an  adjustment  to  be  made  upon  his  arrival  at  the  port 
of  destination,  and  that  he  had  a lien  upon  the  cargo  to  en- 
force the  payment  of  the  contribution.  This  was  shown  to 
be  the  maritime  law  of  Europe.  When  the  general  average 
was  thus  fairly  settled  in  the  foreign  port,  according  to  the 
usage  and  law  of  the  port,  it  was  binding,  though  settled  dif- 
ferently from  what  it  would  have  been  in  the  home  port. 
The  very  same  principle  was  largely  examined  and  recog- 
nised in  <S'»mo«rfs  v.  Whited  If,  however,  it  was  not  a pro- 
per case  for  a general  average,  and  was  a partial  loss  only, 
then  these  cases  do  not  apply,  and  a foreign  adjustment, 
founded  in  mistake,  and  assuming  a case  for  general  average, 
when  none  existed,  is  not  binding.'  With  respect  to  the  pay- 
ment of  the  average,  each  individual  is  undoubtedly  entitled 
to  sue  for  the  amount  of  his  share  when  adjusted  ; but  the 
English  practice  usually  is,  in  the  case  of  a general  ship, 
where  there  are  many  consignees,  for  the  master,  before  he 
delivers  the  goods,  to  take  a bond  from  the  different  mer- 
chants for  payment  of  their  portions  of  the  average  when  the 
same  shall  be  adjusted.*' 


a It  Johns.  Rep.  323.  Lewis  v.  Wiiliams,  I A*.  Y.  Rep. 
430.  S.  P. 

b 2 Bamic.  Sf  Crete,  G05.  There  is  a remarkable  coiecideDce  od  all 
points,  in  llic  discussions  and  decisions  in  the  two  cases  last  cited.  That 
dclircrcd  in  the  K.  B.  by  Lord  (^b.  J.  Abbott,  is  by  no  means  superior, 
though  it  was  ten  years  subscr|Ucot,  in  point  of  time,  to  the  one  delive- 
red in  the  Supreme  Court  of  New-York,  by  the  late  William  W.  Van 
Ness;  and  that  distinguished  judge  examined  the  law  on  that  occasion 
with  his  usual  discernment,  and  expressed  himself  with  accuracy  and 
perspicuity. 

c Lenox  v.  United  Ins.  Com,  3 Johnt.  Catet,  178.  Power  v.  Whit- 
more, 4 Maule  Sf  Selie.  141. 
d AbboU,  pailS,  ch.  8.  see,  17. 
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(9.)  Of  salvage. 

Salvage  is  the  compensation  allowed  to  persons  by  whose 
assistance  a ship  or  its  cargo  has  been  saved  in  whole  or  in 
part  from  impending  danger,  or  recovered  from  actual  loss,  in 
cases  of  shipwreck,  derelict,  or  recapUtre  ; and  it  often  forms 
a material  ingredient  in  the  discussions  and  adjustment  which 
take  place  when  a voyage  has  been  disastrous.  It  is  charge- 
able upon  the  owners,  who  receive  benefit,  and  who  w'ould 
have  sustained  the  loss  if  it  had  not  been  prevented  by  the 
exertions  of  the  salvors.  The  allowance  of  salvtrge  depends 
frequently  on  positive  statute  regulations  fixing  the  rate,  and 
the  foreign  ordinances  contain  precise  enactments  on  this 
head,  thougli  salvage  is  said  to  be  a question  of  the  jus  gen- 
tium, and  not  the  creature  of  local  institutions,  like  a mari- 
ner’s contract."  The  regulation  of  salvage,  by  the  statute  law  , 
of  the  United  Stales,  is  confined  to  cases  of  recapture.  In 
the  case  of  shipwrecks,  or  derelicts  at  sea,  and  rescue,  and 
most  other  cases,  the  law  has  not  fixed  any  certain  rale  of 
salvage,  and  it  is  left  to  the  discretion  of  (he  Court  of  Admi- 
ralty, under  all  the  circumstances.*  Tire  amount  to  be  al- 
lowed varies  according  to  the  labour  and  peril  incurred  by  the 
salvors,  the  merit  of  their  conduct,  the  value  of  the  ship  and 
cargo,  and  the  degree  of  danger  from  w hich  they  were  res- 
cued. The  courts  are  liberal  in  the  allowance  of  salvage  in 
meritorious  cases,  as  a reward  for  the  service,  and  as  an  incen- 
tive to  efibrt ; and  the  allowance  fluctuates  between  one  half, 
one  third,  and  one  fourth,  of  the  gross  or  net  proceeds  of  the 
property  saved,  but  one  third  has  been  the  most  usual  rate. 

In  a case  of  derelict.  Sir  YVilliam  Scott  observed,  that  in  no 
instance  except  where  the  crow'n  alone  w'as  concerned,  and 
where  no  claim  had  been  given  for  a private  owner,  had  more 


a 1 Tioi.  Adm.  Rep.  21S. 

6 Tbe  Aquila,  1 Rob.  Adm.  Rep.  32.  The  Two  Friends,  ibid.  235. 
The  Sarah,  cited  in  a note  to  1 Rub.  Adm.  liep.  263.  Marahall,  Ch. 
J.,  2 Cranch't  Rep.  267.  Bond  v.  Brig  Cora,  2 Wath.  Cir.  Rep.  80. 
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than  one'lialf  of  the  net  proceeds  of  the  projierty  Ijeen  decreed 
by  way  of  salvage  ; and  in  that  case  he  directed  the  salvage 
to  be  apportioned  among  the  crews  of  the  two  vessels  which 
were  the  salvors,  according  to  the  numbers  of  the  crews.”  The 
same  observations  were  made  by  the  court  in  Mason  v.  Ship 
Btaircaii,''  atid  no  instance  was  found  in  which  salvors  were 
allowed  beyond  a moiety  of  the  value.  The  court,  in  that 
case,  reduced  the  allowance  made  in  the  court  below  to  the 
salvors,  from  three  fifths  of  the  net  proceeds  of  the  ship  and 
cargo,  to  two  fifths  tliereof.  Though,  in  general,  neither  the 
master,  or  a passenger,  seaman,  or  pilot,  is  entitled  to  com- 
pensation in  the  way  of  salvage,  for  the  ordinary  assistance 
he  may  have  afibrded  a vessel  in  distress,  as  it  is  no  more 
than  a duty  ; yet,  a passenger,  or  an  officer  acting  as  such, 
for  extraordinary  exertions  beyond  the  line  of  his  duty,  has 
been  deemed  entitled  to  a liberal  compensation  os  salvage.” 
So,  also,  in  a cose  of  extraordinary  peril,  it  is  admitted,  that 
great  exertions  and  personal  hazard  may  exalt  a pilotage  ser- 
vice into  something  of  a salvage  service."'  And  if  the  ship 
has  been  abandoned  so  as  to  discharge  a seaman  from  his 
contract,  yet  if  he  subsequently  contributes  to  the  preserva- 
tion of  the  vessel,  he  will  be  entitled  to  salvage."  As  the 


a f/Espcrance,  1 Dodi.  Rfp.  46.  But  in  a case  of  extraordinary 
salvage  merit,  in  bringing  in  a derelict,  the  court  have  not  only  allowed 
a moiety  for  salvage,  but  they  have  charged  the  costs  upon  the  other 
moiety.  The  Frances  Mary,  2 TIagg.  Adm.  Pep.  89. 

6 2 Craneh'i  Pep.  268. 

e Newman  v.  Walters,  3 Pot.  ^ Pull.  612.  Bond  v.  The  Brig  Co- 
ra, 2 Wath.  Cir.  Rep.  80.  Case  v.  Le  Tigre,  3 ibid.  567.  The  ge- 
neral rule  is,  that  a salvage  remuneration  is  given  only  to  the  persons 
actuaUy  occupied  in  the  salvage  service.  (The  Vine,  2 Ilagg.  Adm. 
Rep.  1.)  But  where  the  service  bas  been  performed  at  some  risk  to 
the  property  of  the  oieners,  a portion  of  the  remuneration  bas  been  al- 
lotted to  them.  The  Salacia,  ibid.  262. 

d Sir  William  Scott,  in  The  Joseph  Harvey,  I Rob.  Adm.  Rep.2b7. 
Phil.  edit.  ' 

e Mason  v.  Ship  Blaireau,2  Cranch't  Rep.  240. 
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duty  of  the  seamen  ceases  by  capture,  any  e.xertion  subse- 
quently and  successfully  made  to  recover  and  rescue  the  cap- 
tured ship,  will  entitle  them  to  recompense.*  The  case  will 
then  be  withdrawn  from  the  operation  of  the  general,  if  not 
universal  principle,  that  so  long  as  llie  person,  be  he  a sea- 
man, pilot,  or  other  person,  is  acting  within  the  line  of  his 
duty  in  the  given  case,  he  has  no  valid  claim  for  a salvage 
remuneration. 

The  subject  of  salvage  was  largely  discussed  in  our  courts 
in  a case  of  recapture.*  The  District  Court  of  New- York 
allowed  as  salvage  one  half  of  the  value  of  the  ship.  The 
Circuit  Court  reversed  the  decree,  and  denied  all  salvage. 
The  Supreme  Court  of  the  United  .States  corrected  both  de- 
crees, and  allowed  one  sixth  part  of  tlic  net  value,  after  de- 
ducting the  charges.  The  court,  in  that  case,  admilled  the 
rule  to  be,  that  a neutral  vessel,  captured  by  a belligerent, 
was  entitled  to  be  discharged  without  paying  salvage,  on  (be 
ground  that  no  beneficial  service  was  thereby  rendered,  as  (he 
neutral,  acting  properly,  would,  of  course,  be  discharged  by 
the  courts  of  the  sovereign  of  the  ca[>tor ; and  they  admitted, 
likewise,  the  exception  to  the  rule,  when  belligerent  captors 
and  courts  were  notorious  for  their  unprincipled  rapacity. 
T’his  rule,  and  the  exception,  have  been  frequently  declared 
in  the  English  admiralty.*  The  rule  of  iirilish  jiuisprudencc 
in  respect  to  recaptured  property,  and  salvage  thereon,  is  to 
give  the  benefit  of  the  rule  applicable  to  recaptured  property  of 
British  subjects  to  alhes,  until  it  appears  that  they  act  upon  a 
less  liberal  principle,  and  then  the  allies  arc  treated  according 
to  their  own  measure  of  justice.^  The  same  rule  has  Ijecn 


a The  Two  Friends,  I Rob.  Jldm.  Rep.  271.  Tlic  Beaver,  3 ibid. 
292. 

b Talbot  V.  Seaman,  I Cranch's  Rrp.  1. 

c The  War  Ooskau,  2 Rob.  Jldm.  Rep.  299.  The  Curiotla,  5 Hid. 
54. 

d The  Santa  Cruz,  1 Rob.  Adm.  Rep.  42. 
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adopted  by  statute  in  lliis  country,”  and  it  is  founded  on  the 
immovable  basis  of  reciprocal  justice. 

Though  the  contract  of  seamen  be  not  dissolved  by  ship- 
wreck, and  it  be  their  duty  to  remain  and  labour  to  preserve 
the  wreck  and  fragments  of  the  ship  and  cargo,  yet  they 
may  be  entitled  to  recompense,  by  way  of  salvage,  for  their 
peculiar  services.  The  wages  recovered  in  the  case  of  ship- 
wreck, arc  in  the  nature  of  salvage,  and  form  a lien  on  the 
property  saved.  The  character  of  seamen  creates  no  inca- 
pacity to  assume  that  of  salvors ; and  were  it  otherwise,  it 
would  be  mischievous  to  the  interests  of  commerce,  inconsis- 
tent witli  natural  equity',  and  would  be  tempting  the  unfor- 
tunate mariner  to  obtain  by  plunder  and  embezzlement  in  a 
common  calamil}^  what  he  ought  to  possess  upon  principles 
of  Justice.  The  allowance  of  salvage  in  such  cases  is  and 
ought  to  be  liberal ; not  less,  in  any  case,  than  the  wages 
would  have  amounted  to  ; and  even  an  additional  recom- 
pense should  be  made  in  cases  of  extraordinary  danger  and 
distinguished  gallantry,  where  the  service  was  much  en- 
hanced,  by  the  preservation  of  life,  and  the  great  value  of 
the  property  at  stake.* 

(10.)  Of  the  dissolution  of  the  contract  of  affreightment. 

The  contract  of  alTreightmcnt  may  be  dissolved  without 
execution,  not  only  by  the  act  of  the.  parties,  but  in  many 
cases  by  the  act  of  the  law. 

If  the  voyage  becomes  unlawful,  or  iin|)ossibIe  to  be  per- 
formed, or  if  it  be  Ijroken  up,  cither  before  or  after  it  has  ac- 
tually commenced,  by  war  or  interdiction  of  commerce  with 
the  place  of  destination,  llie  contract  is  dissolved.'  There  is 


a Jlel  of  Congress,  .March  3d,  1 COO,  cli.  14,  see.  3. 
b The  Two  Catherines,  2 J\lason’s  Hep.  319.  The  Court  of  Admi- 
ralty has  no  power  of  remunerating  llic  mere  preservation  of  life  ; but 
if  it  be  connected  with  the  preservation  of  properly,  it  forms  a high 
ingredient  of  merit  in  the  allowance  of  salvage.  1 Hogg.  Adm.  Hep.  S3, 
c Liddard  v.  Lopes,  10  East's  Rep.  526. 
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no  difference  in  principle  between  a complete  interdiction  of 
commerce  which  prevents  the  entry  of  the  vessel,  or  a partial 
one  in  relation  to  the  merchandise  on  board,  which  prevents 
h being  landed.  The  contract  of  affreightment  in  respect  to 
the  goods  is  dissolved,  for  the  shipper  cannot  demand  the  de- 
Uvery  of  the  goods  if  the  landing  of  them  would  expose  the 
vessel  to  seizure.*  And  if  the  voyage  be  [broken  up  by  cap- 
ture on  the  passage,  so  as  to  cause  a complete  defeasance  of 
the  undertaking,  the  contract  is  dissolved,  notwithstanding  a 
subsequent  recapture.*  So,  if  there  be  a blockade  of  the  port 
of  destination,  by  means  of  which  a delivery  of  the  cargo 
becomes  impossible,  and  the  vessel  returns  to  the  port  of  de- 
parture, the  voyage  is  defeated  and  the  contract  dissolved.* 
But  a temporary  impediment  of  the  voyage  does  not  work 
a dissolution  of  the  charter  party,  and  an  embargo  has  been 
held  to  be  such  a temporary  restraint,  even  though  it  be  in- 
definite as  to  time.'*  The  same  construction  is  given  to  the 
legal  operation  of  a hostile  blockade,  or  investment  of  the  port 
of  departure,  upon  the  contract.  It  merely  suspends  the  per- 
formance of  it,  and  the  voyage  must  be  broken  up,  or  the 
completion  of  it  become  unlawful,  before  the  contract  will  be 
dissolved.*  If  the  cargo  be  not  of  a perishable  nature,  and 
can  endure  the  delay,  then  the  general  principle  applies,  that 
nothing  but  occurrences  which  prevent  absolutely  the  execu- 
tion of  the  contract,  will  discharge  it.  The  parties  must  wait 
until  those,  which  merely  retard  its  execution,  are  removed. 
The  cormnercial  code  of  France,-^  declares,  that,  if  before  the 


a Patron  r.  Silra,  1 Miller's  Loui.  Rep.  277. 
b Tbe  Hiram,  3 Rob.  Adm.  Rep.  189. 

c Scott  T.  Libby.  2 Johns.  Rep.  336.  Tbe  Tuleta,  6 Rob.  Adm.  Rep. 
177. 

d Hadley  v.  Clarke,  8 7>rm  Rep.  259.  M'Bride  r.  Marine  Insu- 
rance Company,  6 Joins.  Rep.  308.  Bayliea  v.  Fettyplaee,  7 Jdass. 
Rep.  325. 

e Palmer  v.  Lorillard,  16  Johns.  Rep.  348. 
y Code  de  Commerce,  art.  276,  277. 

VoL.  III.  32 
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vessel  sails  on  her  voyage,  an  interdiction  of  commerce  with 
the  country  to  which  she  is  bound  takes  place,  the  charter 
party  is  dissolved,  though  it  would  be  otherwise  if  a superior 
force  hinders,  for  a time,  the  departure  of  the  ship,  or  if  she 
were  detained  by  superior  force  during  the  voyage. 

In  parting  with  the  subject  of  this,  and  of  the  two  prece- 
ding lectures,  I readily  acknowledge  the  free  use  that  has  been 
made  of  Lord  Tenterden’s  excellent  treatise  on  maritime  law. 
It  has  been  the  basis  of  the  compilation,  and  it  was  impossible 
to  have  found  any  other  model  so  jierfect,  or  to  have  made 
any  material  improvement  upon  it.  It  is  equally  distinguish- 
ed for  practical  good  sense,  and  for  extensive  and  accurate 
learning,  remarkably  compressed,  and  appropriately  applied. 
Another  work  from  which  1 have  derived  much  assistance,  is 
Mr.  Holt’s  view  of  the  English  navigation  laws,  and  of  ma- 
ritime contracts.  He  has  followed  in  the  track  of  Lord  Ten- 
terden,  and  with  great  credit  to  himself.  His  work  is  wholly 
free  from  the  incumbrance  of  foreign  learning  on  the  same 
subject.  This  omission  gives  the  appearance  of  a dry  prac- 
tical character  to  the  work,  but  the  reading  of  it  becomes 
quite  interesting  by  reason  of  the  clearness  of  its  analysis, 
the  precision  of  its  principles,  the  perspicuity  of  the  style,  and 
the  manly  good  sense  of  the  author.  The  introductory  part 
is  particularly  excellent,  for  it  contains  a very  condensed,  yet 
comprehensive,  and  perfectly  accurate  view,  of  all  the  prin- 
ciples in  the  work,  entirely  disembarrassed  from  adjudged 
cases. 

No  one  can  observe,  at  first,  w’ithout  surprise,  how  exten- 
sively and  closely  subsequent  writers  follow  in  the  footsteps 
of  those  who  preceded  them  ; but  when  we  come  to  study 
the  same  topics,  handled  so  often  by  master  spirits,  we  perceive 
that  this  must  necessarily  be  the  case,  in  ethics  and  in  law, 
where  discoveries  are  not  to  be  made,  as  in  the  physical 
sciences.  The  entire  region  of  ethical  and  municipal  juris- 
prudence has  been  amply  explored,  and  with  more  than  a 
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Denham  or  a Parry’s  success.*  Pansetius  was  the  original 
author  of  the  substance  of  Cicero’s  Offices,  as  Cicero  himself 
acknowledges ; and  that  consummate  work,  in  its  turn,  be- 
came the  foundation  of  all  that  Grotius,  PulTendorf,  Cum- 
berland, and  a thousand  other  writers,  have  laid  down  as  the 
deductions  of  right  reason,  concerning  the  moral  duties  of 
mankind.  No  p>erson  would  think  of  compiling  a code  of 
ethics  without  at  least  visiting  the  shades  of  Tusculum,  and 
still  less  would  bethink  of  erecting  a temple  to  jurisprudence, 
without  adorning  it  with  materials  drawn  from  the  splendid 
monuments  of  Justinian,  or  the  castellated  remains  of  feudal 
grandeur.  The  literature  of  the  present  day,  “ rich  with  the 
spoils  of  time,”  instructs  by  the  aid  of  the  accumulated  wis- 
dom of  ages. 


a Id  the  immeaie  collectioo  which  was  puhliihed  at  Amtterdam  in 
1669,  of  the  rarioui  works  of  Straccha,  Saotema,  aod  others,  on  nau- 
tical and  maritime  subjects,  we  hare  laborious  essays,  replete  with  ob- 
solete learoiog-,  on  difierent  branches  of  commercial  law,  of  no  less 
than  twenty  Italian  civilians,  whose  works  are  now  totally  forgotten, 
and  even  their  very  names  have  become  obscured  by  the  oblivion  of 
time.  Subsequent  civilians  may  have  erected  stately  tomes  from  the 
matter  which  their  ruins  have  furnished. 
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OF  THE  LAW  OP  MARIIVE  UTSUKAKCE. 


Marine  insurance  is  a contract  whereby  one  party,  for  a 
stipulated  premium,  undertakes  to  indemnify  the  other 
against  certain  perils,  or  sea  risks,  to  which  his  ship,  freight^ 
and  cargo,  or  some  of  them,  may  be  exposed,  during  a 
certain  voyage,  or  a fixed  period  of  time. 

In  the  consideration  of  a title  in  the  law  of  such  extensive 
concern,  and  upon  which  so  many  learned  volumes  have 
been  exhausted,  it  has  been  found  difficult  to  bring  the  sub- 
ject within  manageable  limits,  and  suitably  restricted  for  the 
object  of  these  lectures.  It  has  been  my  endeavour  to  state 
the  leading  principles  of  the  contract,  and  to  dwell  upon  such 
parts  only  as  are  best  adapted  for  elementary  instruction. 

The  subject  will  be  considered  under  the  following  ar- 
rangement : (I.)  Of  the  formation  and  subject  matter  of  the 
contract  (II.)  Of  the  voyage  in  relation  to  the  policy. 
(III.)  Of  the  rights  and  duties  of  the  insured  in  case  of  loss. 

I.  Of  the  formation  and  subject  matter  of  the  contract . 

(I.)  Of  the  parties. 

All  persons,  whether  aliens  or  natives,  may  be  insured, 
with  the  exception  of  alien  enemies,  for  it  is  a contract  au- 
thorized by  the  general  law  and  usage  of  nations.*  It  was 


a Potbier  terms  it  a cootract  du  Droit  det  Oetu. 
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for  a long  lime  an  unsettled  question  in  the  English  law, 
whether  the  insurance  of  enemy’s  property  was  lawful.  In 
the  year  1741,  a bill  was  brought  into  Parliament  to  prohibit 
insurances  on  the  property  of  the  subjects  of  France,  then  at 
war  with  Great  Britain  ; and  the  propriety  of  such  a restric- 
tion was  much  discussed,  and  the  bill  was  dropped.  But  in 
1748,  such  a bill  passed  into  a law.”  It  prohibited,  under  a 
penalty,  the  assurance  on  ships  or  merchandises  belonging  to 
France,  and  the  contracts  for  such  policies  were  declared  void. 
The  statute  of  33  Geo.  III.  c.  27,  was  to  the  same  effect, 
though  much  more  severe  in  its  penalties.  Those  statutes 
were  temporary,  and  applied  only  to  the  then  existing  war, 
and  they  left  the  question  still  undecided  as  to  the  legality  of 
such  insurances  independent  of  statute. 

Lord  Hardwicke,  in  the  year  1749,  declared, ‘ that  there 
had  been  no  determination  that  such  insurances  were  unlaw- 
ful, and  that  it  might  be  going  too  far  to  say,  that  all  trading 
with  enemies  was  unlawful,  and  that  there  had  been  several 
insurances  of  that  sort  during  the  war  of  1741.  But  in 
Brandon  v.  Nesbit,^  the  Court  of  K.  B.  gave  a fatal  wound 
to  the  opinion,  that  the  insurance  of  enemy’s  property  was 
lawful,  though  that  opinion  had  received  considerable  cur- 
rency under  the  sanction  of  the  great  name  and  influence  of 
Lord  Mansfield.  It  was  certainly  without  any  just  foundation, 
either  in  the  English  law,  or  in  the  established  policy  and 
principles  of  the  law  of  nations.  That  case  was  a suit  on  a 
policy  of  insurance,  brought  in  the  name  of  an  English  agent, 
for  his  principal,  who  was  an  alien  enemy  ; and  it  was  ad- 
judged, that  no  action  could  be  maintained  either  by,  or  in 
fiivour  of  an  alien  enemy.  The  case  of  Bristow  v.  Towers/^ 


a Stat.  21  Geo.  II.  ch.  4. 

6 Heokle  v.  The  Royal  Exchange  Auurance  Company,  1 Vetty'e 
Rep.  317. 
c 6 Term  Rep.  23. 
d 6 Term  Rep.  35. 


Digitized  by  Google 


265 


Lee.  XL VIII.]  OF  PERSONAL  PROPERTY. 

waa  Btill  more  directly  on  the  point,  and  the  legality  and  ex- 
pediency of  insurances  of  enemy’s  property  were  discussed 
very  much  at  large,  and  with  great  ability  and  learning.  The 
decision  of  the  court  was  put  upon  the  strict  ground,  that  the 
insurance  of  enemy’s  property  was  illegal,  and  no  action 
could  be  sustained  on  such  a policy.  A distinction  was  after- 
wards taken  in  Bell  v.  Gilson,''  where  it  was  held,  that  the 
insurance  of  goods  purchased  in  an  enemy’s  country  during 

war,  by  a British  agent,  and  shipped  for  British  subjects,  was 
a lawful  insurance.  But  every  distinction  of  that  kind  waa 
subsequently  abandoned  and  in  the  case  of  insurances  on 
French  property  previous  to  vvar,  they  were  held  not  to  cover 
a loss  by  British  capture  after  the  war  was  renewed,  even 
though  the  action  was  not  brought  until  after  the  restoration 
of  peace.  It  was  declared,  that  an  insurance  of  enemy’s  pro- 
perty, as  well  as  all  commercial  intercourse  with  the  enemy, 

was,  at  common  law,  unlawful,  and  that  an  insurance,  though 
effected  before  the  war,  made  no  difference,  as  a foreigner 
might  otherwise  insure  previous  to  the  war,  against  all  the 
evils  incident  to  the  war.  Insurances  of  enemy’s  property 
had  been  indulged,  but  never  were  legal.  The  judicial  lan- 
guage at  last  was,'  that  such  insurances  were  not  only  illegal 
and  void,  but  repugnant  to  every  principle  of  public  policy. 
The  former  opinion  in  favour  of  the  expediency  of  such  in- 
surances, had  never  yet  produced  one  single  judicial  determi- 
nation in  favour  of  their  legality. 

All  the  continental  ordinances  and  jurists,  concur  in  the 
illegality  of  such  insurances.*'  Bynkershoek,  in  a chapter 


a I Bot.  <f-  Pull.  345. 

b Furtado  r.  Rodgers,  3 Bot.  Sf  Pull.  tOt.  Gamba  r.  Le  Meaurier, 
4 Eatl'i  Rep.  407.  Brandon  v.  Curling,  ibid.  410. 

c Lord  Ellcnborough,  Kellner  t.  Le  Mesurier,  4 EatVt  Rep.  396. 
Lord  Erskinc,  Ex  parle  Lee,  13  Vetey’t  Rep.  64. 

d The  ordinances  of  Barcelona,  as  early  as  1484,  declared  such  insu- 
rances void.  Contulal  de  la  Mar.  par  Boucher,  iom.ii.  717.  See 
also,  Le  Guidon,  cb.  2,  sec.  5,  in  Cleirac,  Ut  el  Coulutnet  de  la  M*r. 
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devoted  to  the  consideration  of  this  question,  concludes  that 
the  reason  of  war  absolutely  requires  the  prohibition  of  in- 
surance of  enemy’s  property ; because,  by  assuming  such 
risks,  we  promote  the  maritime  commerce  of  the  enemy. 
Valin  considered  that  insuring  enemy’s  property,  and  trading 
with  the  enemy,  was  substantially  the  same  thing ; and  he 
truly  observed  that  when  the  English,  in  the  war  of  1756, 
insured  French  ships  and  cargoes,  which  were  captured  and 
condemned  as  prize  of  war,  and  paid  for  by  English  under- 
writers, the  nation  only  took  with  one  hand  what  it  restored 
with  the  other.* 

The  doctrine  of  the  European  law,  on  this  subject,  was 
extensively  discussed  and  explicitly  recognised  in  New-York, 
in  the  case  of  Griswold  v.  Waddington  / and  as  that  doc- 
trine is  founded  on  the  same  principle  of  general  policy  which 
interdicts  all  conunerce  and  trading  with  the  enemy,  in  time 
of  war,  it  may  be  considered  as  the  established  law  of  this 
country. 

With  respect  to  persons  who  may  be  insurers,  the  rule  of 
the  common  law  prevails  with  us,  and  any  individuals,  or 
companies,  or  partnerships,  may  lawfully  become  insurers ; 
and  we  have  no  incorporated  companies,  like  those  of  the 
Royal  Exchange  Assurance,  and  the  London  Assurance 
companies,  wiih  the  monopoly  or  exclusive  right  of  making 
insurance  as  a company  or  partnership  on  a joint  capital. 
During  the  colonial  government  of  this  country,  as  well  as 
for  the  first  fifteen  or  twenty  years  after  the  peace  of  1783, 
the  business  of  insurance  was  almost  entirely  carried  on  by 


p.  197, edit.  1671.  Ord.of Stockkolm,oi \1S6.  2Magent,251.  Ord. 
of  the  Slala  General  of  the  JVelherlandt,  in  1622,  1667,  1665,  and 
1689,  cited  in  Bynk.  Q.  J.  Pub.  lib.  i.  cb.  21.  Emtrigon,  dee  A$t. 
tom.  i.  128. 

a Valin'e  Com.  tom.  ii.  32.  See  ool.  i.  Im.  4,  bow  far  a foreign  do- 
micil commooicatea  to  a citizen  the  diiabilitiea  of  an  alien  enemy. 

6 16  Jdhne.  Rep;  438. 
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private  individuals,  each  taking  singly  for  himself,  and  not 
in  folido,  a risk  to  the  amount  of  his  subscription.  But  in- 
corporated companies  began  to  multiply  and  supplant  private 
underwriters,  and  the  business  of  insurance  in  the  United 
States  is  now  carried  on  almost  exclusively  by  incorporated 
companies.  Individuals,  and  unincorporated  partnership 
companies,  are  still  at  liberty  to  carry  on  the  business  of  in- 
surance to  any  extent  they  please,  and  the  success  of  any 
such  competition  with  the  incorporated  companies  would  de- 
pend upon  the  ability  to  command  confidence,  and  the  judg- 
ment and  skill  with  which  the  business  was  conducted.* 

(2.)  Of  the  essential  or  usual  terms  of  the  policy. 

If  the  ship  be  specified  in  the  policy,  it  becomes  part  of  the 
contract,  and  no  other  ship  can  be  substituted  without  neces- 
sity ; but  the  cargo  may  be  shifted  from  one  ship  to  another, 
if  it  be  done  from  necessity,  and  the  insurer  of  it  will  still  be 
liable.  An  insurance  on  the  body  of  a ship  sweeps  in,  by  the 
comprehensiveness  of  the  expression,  whatever  is  appurte- 
nant to  the  ship.  This  is  the  doctrine  taught  in  all  the  con- 
tinental w'riters  on  insurance,  as  well  as  in  the  English  law.* 
An  insurance  on  a ship  means  prima  facie  the  legal  inte- 
rest in  the  vessel,  and  not  the  mere  equitable  interest,  and  if 
the  policy  be  intended  to  cover  the  equitable  interest  only,  that 


a Mariae  insurance  was  formerly  a lanful  buiinets  in  New-York, 
equally  open  to  all  tie  world  ; but  in  1829,  the  legislature,  by  statute, 
(jboics  JV*.  Y.  b2d  tut.  cb.  336,]  prohibited  marine  insurance,  or  lend- 
ing on  respondentia  or  bottomry,  efiected  within  the  state,  to  all  persons 
and  companies  residing  in  any  foreign  country,  acting  by  any  agent 
here.  Persons  and  associations  in  other  slates  effecting  such  insurances 
in  New-York,  were  taxed  ten  per  cent,  on  their  premiums.  The  same 
check  and  prohibition  applies  to  insurances  in  New-York  against  fire. 
•V.  Y.  Revited  Statulct,  vol.  i.  714. 

6 Emerigon,  tom.  i.  423.  lioulay  Pali/,  tom.  iii.  379.  PlantamouT 
V.  Staples,  1 Term  Rep.  611,  nole. 

VoL.  111.  33 
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interest  ouglit  to  be  disclosed  to  the  insurer."  An  insurance 
will  be  valid  without  naming  the  ship,  as  upon  goods  on  board 
any  ship  or  ships  ; and  it  becomes  sometimes  a nice  ques- 
tion as  to  the  application  of  the  loss,  when  there  are  two  or 
more  policies  of  that  loose  .description  on  different  parcels  of 
goods.*  So,  it  will  be  valid  if  made  on  account  of  A.,  or  of 
who7>i  it  may  concernf  In  England,  the  statute  of  2S 
Geo.  111.  prohibits  insurances  in  blank,  as  to  the  name  of  the 
insured  ; and  the  name  of  the  party  in  interest,  or  some  agent 
in  his  behalf,  must  be  inserted ; and  the  suit  on  the  policy  may 
be  brought  in  the  name  of  the  princijial  or  agent.  The  inte- 
rest of  the  real  owner  may  be  averred  and  shown,  but  if  one 
partner  insures  in  his  own  name  only,  the  jwlicy  will  cover 
his  undivided  interest  in  tlie  partnership,  and  no  more.'*  If 
the  policy  has  the  words  and  whomsoever  it  may  concern, 
then  it  will  cover  the  w hole  partnership  interest and  Valin 
and  Boulay  Paty  think  it  covers  the  whole  if  the  policy  be 
generally  on  his  goods.-*'  On  such  a policy  an  action  may  be 
maintained  by  rmy  one,  whose  interest  was  intended  to  be  in- 
sured by  it,  though  he  has  but  a special  interest,  as  by  lien 
or  otherwise.** 

The  form  of  the  policy  in  England  and  the  United  States, 
contains  the  words  lost  or  not  lost*;  and  if  the  subject  in- 
sured be  lost,  or  has  arrived  in  safety  when  the  contract  is 
made,  it  is  still  valid,  if  made  in  ignorance  of  the  event,  and 
the  insurer  must  pay  the  loss  or  retain  the  premium  as  tlie 


a OhI  T.  Eagle  Ids.  Company,  4 JUaton,  390. 
b Emerignn,  tom.  i.  ITS.  Kewley  r.  Ryan,  2 U.  Blackt.  343. 
Henebmau  t.  Ollley,  ibid.  345,  note. 

c Boulay  Paly,  tom.  iii.  528.  531,  tom.  iv.  28. 
d PaHn'i  Com.  tom.  ii.  34.  1 Emerigon,  293,  294.  Graves  Sc 

Baroewell  v.  Rostoo  Marine  Ins. Company,  iCranch't Rep.  419.  Du- 
mas T.  Jones, -4  JUatt.  Rep.  647. 

t Lawrence  v.  Sebor,  2 Caines’  Rep.  203. 
f yalin,  tom.  ii.  34.  Boulay  Paty,  tom.  iii.  386. 
g Tbe  Pacific  Ins.  Company  v.  Catlett,  4 Wendell,  75. 
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case  may  be.  This  is  laid  down  by  ihe  foreign  jurists  as  a 
general  principle  of  insurance,  without  reference  to  those 
words,  which  are  said  to  be  peculiar  to  the  English  policies, 
and  that  without  them  the  policy  would  be  void  if  the  subject 
was  lost  when  the  insurance  « as  made."  There  is  no  Eng- 
lish a 'judication  to  that  effect,  and  the  point  may  well  be 
doubted,  inasmuch  as  all  the  continental  authorities  hold  such 
insurances  to  be  valid  if  made  in  ignorance  of  the  existing 
loss.* 

A policy  on  a voyage  from  abroad  may  be  good,  though 
it  omits  to  name  the  ship,  or  master,  or  port  of  discharge,  or 
consignee,  or  to  specify  and  designate  the  nature  or  species 
of  the  cargo,  for  all  these  may  be  unknown  to  the  insured 
when  he  applies  for  insurance.'  The  policy,  in  such  a case, 
will  be  good  to  the  amount  insured,  if  effects  be  laden  in  any 
ship,  to  any  port,  and  to  any  consignee.  The  text  writers, 
however,  require  cargo  of  the  same  form  and  species,  and  the 
policy  will  not  cover  the  same  thing  under  a new  modification, 
if  the  essential  character  of  the  article  has  changed  ; as  a po- 
licy on  a cargo  of  wheat  will  not  cover  n cargo  of  flour.*'  If 
bottomry  or  respondentia  interest  be  insured  by  the  lender,  it 
has  been  required  to  be  insured  eo  nomine^  and  not  under 
the  general  description  of  goods."  But  this  rule  was  origi- 
nally adopted  on  the  ground  of  mercantile  usage,  and  where 
the  usage  was  shown  to  be  ditferent,  such  an  interest  was  al- 


a 5 Burr.  Hep.  2803,  2804.  Pork,  31. 

b Rota  Oenua  Decuio,  42,  o.  8.  Roccut  dt  Att.  a.  51.  Emerigon, 
tom.  ii.  121.  Ruggles  v.  Gen.  lot.  Ins.  Company,  4 Mtuon,  74.  Kobne 
r.  Ina.  Company  of  North  America,  1 Wash.  Cir.  Rep.  93. 

c Le  Ouidon,  ch.  12,  art.  2.  Ord.  de  la  Mar.  tit.  dee  Aiiuraneet, 
art.  4.  Code  de  Commerce,  art.  337.  Boulay  Paly,  Coure  de  Droit 
Com.  tom.  iii.  411,  412. 
d Boulay  Paly,  tom.  iii.  388,  389. 

c Glover  V.  Black,  3 Burr.  1394.  Robertion  r.  Union  Ini.  Com- 
pany, 2 Johnson*e  Coe.  250.  Kenny  r.  Clarkson,  1 Johne.  Rep.  385. 


Digitized  by  Coogle 


260 


OF  PERSONAL  PROPERTY.  [Part  V 


lowed  to  be  covered  by  a policy  on  goods.*  If  part  of  the 
policy  should  be  written  and  part  printed,  and  there  should 
arise  a reasonable  doubt  upon  the  meaning  of  the  contract, 
the  greater  effect  is  to  be  attributed  to  the  written  words,  for 
they  are  the  immediate  language  selected  by  the  parties,  and 
the  printed  words  contain  the  formula  adapted  to  that  and 
all  other  cases  upon  similar  subjects.* 

The  ancient  laws  of  insurance  required  the  insured  to  bear 
the  risk  himself,  of  one  tenth  of  his  interest  in  the  voyage. 
This  was  to  stimulate  him,  by  a sense  of  his  own  interest,  to 
watch  more  vigilantly  for  the  preservation  of  the  cargo.  The 
Dutch  ordinances  of  Antwerp,  Middleburg,  and  Amsterdam, 
and  the  Le  Guidon,  had  such  provisions.'  But  these  provi- 
sions have  been  omitted  in  all  the  modern  codes,  as  being 
odious  and  useless,  and  the  merchant  can  have  his  interest 
insured  to  the  entire  extent  of  it. 

Policies  arc  generally  effected  through  the  agency  of  bro- 
kers ; and  the  insurance  broker  keeps  running  accounts  with 
both  parties,  and  becomes  the  mutual  agent  of  both  the  un- 
derwriter and  the  insured.  His  receipt  of  the  premium 
places  him  in  the  relation  of  debtor  to  the  one  party,  and 
creditor  to  the  other.  The  general  rule  is,  that  the  broker  is 
the  debtor  of  the  underwriter  for  the  premiums,  and  the  un- 
derwriter the  debtor  of  the  assured  for  the  loss.  The  receipt 
of  the  premium  in  the  policy,  is  conclusive  evidence  of  pay- 
ment, and  binds  the  insurer,  unless  there  be  fraud  on  the  part 
of  the  insured.*  If  the  agent  effects  an  insurance  for  his 
principal  without  his  knowledge  or  authority,  and  the  princi- 
pal afterwards  adopts  the  act,  the  insurer  is  bound  and  can- 


a Gregfory  T.  Christie,  1 Condy’t  Marshall,  118. 
b Lord  Ellenhorough,  4 Eatt,  136.  Coster  v.  Phoenix  Ins.  Compa- 
ny, C.  C.  Penn.  April,  1807. 

e t Jtfoj-ena,  26.  68.  Le  Guidon,  ch.  2,  art.  1 1. 
d Dalzell  r.  Mair,  1 Campb.  Rep.  632.  Foy  r.  Bell,  3 Taunt.  Rep. 
493. 
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not  object  to  the  want  of  authority."  And  a merchant  who 
has  effects  of  his  foreign  correspondent  in  hand,  or  who  is 
in  the  habit  of  insuring  for  him,  is  bound  to  comply  with  an 
order  to  insure,  and  the  order  may  be  implied  in  some  cases 
from  the  previous  course  of  dealing  between  the  parties.  If 
the  agent  neglects  or  imperfectly  executes  the  order,  he  is 
answerable,  as  if  he  himself  was  the  insurer,  and  is  entitled 
to  the  premium.* 

If  the  subject  matter  of  the  policy  be  assigned,  the  policy 
may  also  be  assigned,  so  as  to  give  a right  of  action  to  the 
assignee.  But  if  there  be  no  statute  provision,  (as  there  is  in 
Pennsylvania,"  ) the  assignee  must  sue  in  the  name  of  the 
assignor,  who  will  not  be  permitted  to  defeat  or  prejudice  the 
right  of  action  of  the  assignee.  The  declaration,  in  such  a 
suit,  may  contain  the  averment  that  the  plaintiff  sues  as  mere 
trustee,  and  that  the  whole  interest  is  in  others.** 


a Bridge  r.  Niagara  Ini.  Company  of  Neir*York,  1 Hall  AT.  T. 
Rep.  247. 

b Boiler,  J.,  ia  Wallace  v.  Tellfair,  2 TVrm,  188,  note,  and  in  Smith 
T.  Lascallea,  2 Term,  188.  De  Taalett  r.  Croutillat,  2 Waeh.  Cir. 
Rep.  132.  Morria  v.  Summer!,  ibid.  203. 
e 1 Binney’t  Rep.  429. 

d 2 Marthall  on  Int.  by  Condy,  800.  803.  80S.  Phillipt  on  Int.  1 1 . 
Carter  v.  Union  Ins.  Company,  1 Johns.  Ch.  Rep.  463.  Wakefield  ▼. 
Martin,  3 Maei.  Rep.  558.  Bell  r.  Smith,  5 Ramv.  Sf  Crete.  Rep. 
188.  Ashhurat,  J.,  in  Delancey  r.  Sloddart,  1 Term,  26.  Croig  r. 
The  U.  S.  Int.  Company,  1 Pelert'  Cir.  Rep.  410.  A clause  in  a poli- 
cy that  it  shall  be  void  if  assigned  without  the  consent,  in  writing,  of 
the  insurer,  is  taken  strictly,  and  means  an  effectual  transfer  or  pledge 
of  the  particular  policy.  In  Massachusetts,  it  has  been  decided,  that 
if  there  be  an  absolute  transfer  of  the  subject  insured,  the  contract  of 
insurance  is  avoided,  for  the  assured  cannot  sue,  as  he  has  not  suffered 
any  loss,  and  the  assignee  cannot  sue,  for  he  is  no  party  to  the  contract. 
But  if  the  assignment  be  in  the  nature  of  a mortgage,  or  in  trust,  the 
insured  may  nevertheless  sue  and  recover  to  the  extent  of  his  residuary 
interest.  Carroll  v.  The  Ration  Marine  Int.  Company,  8 Meut.  Rep. 
515.  Lazarus  v.  Commonwealth  Ins.  Company,  5 Pickering,  76. 


Digitized  by  Google 


262 


OF  PERSONAL  PROPERTY.  [Part  V. 


(3.)  Of  the  objects  of  insurance. 

The  subdivision  of  this  head  will  include,  1.  Illicit 
trade.  2.  Contraband  of  war.  3.  Seam€n'‘s  wages.  4. 
Freight,  profits  and  commissions.  5.  Open  and  va- 
lued policies.  6.  Wager  policies.  I shall  treat  of  each 
of  them  in  their  order. 

1.  Of  illicit  trade. 

The  proper  subject  of  insurance,  is  lawful  property  en- 
gaged in  a lawful  trade.  We  have  seen  that  the  property 
of  enemies,  and  a trade  carried  on  with  enemies,  do  not  come 
within  this  definition.  So,  an  insurance  on  a voyage  under- 
taken in  violation  of  a blockade,  or  of  an  embargo,  or  of  the 
provisions  of  a treaty,  is  illegal,  whether  the  policy  be  on  the 
ship,  freight,  or  goods,  embarked  in  the  illegal  trafric.“  Any 
illegality  in  the  commencement  of  an  entire  voyage,  will  ren- 
der the  whole  illegal,  and  destroy  the  policy  intended  for  its 
protection.*  It  is  a clear,  settled  and  universal  principle, 
that  an  insurance  on  property,  intended  to  be  imported  or 
exported,  contrary  to  the  law  of  the  place  where  the  policy  is 
made,  or  sought  to  be  enforced,  is  void.  No  court,  consist- 
ently with  its  duty,  can  lend  its  aid  to  carry  into  execution 
a contract  which  involves  a violation  of  tlie  laws  the  court  is 
bound  to  administer.' 


a The  Hurlige  Hane,  3 Rub.  Adm.  Rep.  324.  Delmada  r.  Mot- 
(eux,K.  B.  25  Geo.  III.  Park  on  Ine.  3II.  Sir  W.  Scott,  in  the 
Eenrom,  2 Rob.  6.  Hughct  on  the  Law  of  Innirance,  70. 
b Wilson  r.  Marrjatt,  0 Term,  3!.  Bird  v.  Appleton,  ibid.  562. 

( Johnston  v.  Sutton,  Doug.  Rep.  254.  Parkin  r.  Dick,  11  Eatl't 
Rep.  502.  The  United  States  v.  The  Paul  Sherman,  1 Peteri’  Rep. 
98.  Phillipi  on  Int.  p.  35.  1 Emerigon,  210,  ch.  8,  sec.  5.  And 

see  his  opinion  in  a note  to  2 Valin,  130  ; in  which  be  refers  to  Slrac- 
cha  de  Attecur.  Glotta,  5 n.  2,  3,  where  wo  bare  the  establishment  of 
the  above  doctrine,  that  the  insurance  of  prohibited  goods  is  null  and 
void,  founded  on  the  sound  principle,  that  in  mercibtu  illicitu  non  til 
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It  has  been  a question  of  great  discussion,  whether  a trade 
prohibited  by  one  country,  might  be  made  the  subject  of  law- 
ful insurance,  to  be  protected  and  enforced  in  the  courts  of 
another  in  which  the  prohibition  does  not  exist.  This  ques- 
tion involves  principles  in  politics  and  morals  of  momentous 
importance,  and  yet  the  jurists  of  England  and  France  have 
dinfered  widely  in  opinion  upon  it.  Valin  and  Emerigon  con- 
sider the  insurance  of  goods  employed  in  a foreign  smug- 
gling or  contraband  trade,  to  be  valid,  provided  the  insurer 
was  duly  informed,  when  he  entered  into  the  contract,  of  the 
nature  of  the  trade.  The  French  admiralty  at  Marseilles,  in 
1758,  sustained  and  enforced  a contract  of  insurance  in  fa- 
vour of  a French  merchant,  who  attempted  to  export  silks 
from  Spain  contrary  to  the  law  of  that  country,  and  whose 
vessel  was,  in  consequence  thereof,  seized,  and  the  cargo  con- 
fiscated. Emerigon  justified  the  decision  in  France,  under 
the  broad  terms  of  the  policy,  which  assumes  the  aversio 
pcriculi,  and  by  the  usage  of  the  commercial  nations,  who 
permit  their  subjects  to  carry  on,  at  their  own  risk,  a smug- 
gling trade,  contrary  to  the  revenue  laws  of  other  countries.* 
Valin  concurs  in  opinion  with  Emerigon  but  their  conclu- 
sions were  met  and  opposed  by  the  manly  sense,  and  stern 
moral  principles  of  Pothier,  who  denied  that  it  was  permit- 
ted to  Frenchmen  to  carry  on,  in  a fqfcign  country,  a contra- 
band trade  prohibited  by  the  laws  of  the  foreign  country.' 
They  who  engage  in  foreign  commerce  are  bound  by  the 
law  of  nature  and  nations,  to  act  in  obedience  to  the  laws  of 
the  country  in  which  they  transact  business.  Every  sove- 
reign possesses  a rightful  and  supreme  jurisdiction  within  his 


commercium.  Tbc  tame  priacipic  it  in  Roccut  de  ^$$ecur,  n.  21,  and 
he  copied  it  almost  verbatim  from  Sanlema  de  Jinecur.  et  Spom.  Jtferc. 
part  4,  D.  17. 

a 1 Emerig.  210 — 215.  2 Valin,  128,  note. 

b Com.  deAstur.  tom.  ii.  127. 
c Train  dee  Att.  n.  58. 
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own  territory.  He  has  a right  to  regulate  the  commerce  of 
his  subjects  in  his  discretion  ; and  so  far  as  foreigners  inter- 
fere with  that  commerce  within  his  dominion,  they  are  equal- 
ly bound  with  natives  to  obey  the  laws  which  regulate  it.  If 
Frenchmen,  trading  in  Spain,  were  not  bound  by  the  Spa- 
nish laws,  tile  subjects  of  Spain  are  bound  by  them,  and  it  is 
immoral  for  foreigners  to  seduce  S[wniards  into  an  illicit  trade. 
In  every  view,  according  to  Pothier,  the  commerce  was  illicit, 
and  contrary  to  good  faith,  and  the  insurance  of  it  was  equsJ- 
ly  inadmissible,  and  created  no  valid  obligation. 

Emerigon,  who  was  enlightened,  as  he  admits,  in  the  whole 
course  of  his  work,  by  the  luminous  mind  of  Pothier,  as  the 
latter  was  by  Valin,  bows  to  the  irresistible  energy  of  the  prin- 
ciples of  Pothier,  and  concedes,  that  the  insurance  of  a foreign 
smuggling,  or  contraband  trade,  is  rather  tolerated  than  justi- 
6ed,  and  allowed  only  because  otlier  nations  have  indulged 
in  the  same  vicious  practice." 


a It  is  admitted,  tliat  such  an  insurance  is  not  binding,  if  the  under- 
writer was  not  informed  of  the  prohibited  trade.  He  must  know  that 
he  was  insuring  a contraband  or  smuggling;  trade.  Jtocau,  de  □. 
21,  says,  that  such  an  insurance  is  not  binding  ignorarUe  auecuratore  ; 
and  Santerna,  de  Jlttecurat.  part  4,  n.  IT,  whom  Roccus  cites,  uses  the 
same  words.  Roccus  copied  from  him  ; and  yet  those  qualifying  ex- 
pressions, and  which  arc  sS  material  to  the  question,  do  not  appear  in 
Mr.  Ingersoll's  translation  of  Roccus.  1 mention  this  without  the  least 
intended  disparagement  of  that  very  useful  translation,  the  general  ac- 
curacy of  which  is  undoubted.  I would  beg  leave,  however,  respect- 
fully to  express  my  regret,  that  the  many  interesting  references  which 
are  embodied  in  the  text  of  Roccus,  should  have  been  detached  and 
omitted.  There  is  no  author  who  less  required  a rati  edition,  than 
Roccus.  His  two  little  treatises,  De  J^ambut  el  J'Taulo,  and  De  Atte- 
curationibui,  arc  golden  essays,  composed  with  the  comprr  I cnsive 
energy  and  brevity  of  Tacitus  or  Montesquieu,  and  they  remind  us  of 
the  admirable  precision  of  Littleton  and  Humphreys.  In  an  age  when 
the  biblomania  has  become  a universal  epidemic,  and  writers  are  every 
where,  and  on  every  subject,  “ piling  up  reluctant  quarto  upon  solid 
folio,”  such  authors  as  those  I have  alluded  to,  shine  with  increased 
lustre. 
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Id  England,  the  law  of  insurance  is  the  same  as  h is  in 
France.  A policy,  unlawful  by  the  law  of  the  land  where  it 
ia  made,  is  void  every  where  ; but  an  insurance  upon  a 
smuggling  voyage,  prohibited  only  by  the  law  of  the  foreign 
country  where  the  ship  has  traded,  or  intends  to  trade,  is  good 
and  valid,  on  the  principle,  which  has  been  adopted  from  a 
motive  of  policy  or  comity,  that  one  country  does  not  take 
notice  of  the  revenue  laws  of  another,  nor  hold  itself  bound 
to  repudiate  commercial  transactions  which  violate  them.  If 
the  underwriter,  therefore,  with  full  knowledge  that  he  was 
covering  a foreign  smuggling  trade,  make  the  insurance,  it  is 
held  to  be  a fair  contract  between  the  parties,  and  he  is  bound 
by  it.*  The  decisions  of  Lord  Mansfield  on  this  subject,  must 
be  considered  as  laying  down  an  exceedingly  lax  morality, 
particularly  in  the  case  of  Planche  v.  Fletcher,  where  an 
insurance  upon  a voyage  in  which  it  was  intended  to  defraud 
the  revenue  of  a foreign  state,  was  held  not  to  be  illegal, 
though  fictitious  papers  were  fabricated  for  the  purpose  of 
facilitating  the  fraud.  Lord  Hardwicke  had  advanced  simi- 
lar doctrine  in  Boucher  v.  Lawson,*  when  he  declared,  that 
the  unlawfulness,  by  the  Portuguese  laws,  of  exporting  gold 
from  Portugal,  made  no  difference  in  the  action  at  London, 
for  in  England  it  was  a lawful  trade.  The  statute  of  19  Geo. 
11.  c.  37,  was  made  even  with  a view  to  favour  tlie  smug- 
gling of  bullion  from  the  Spanish  and  Portuguese  colonies. 
Lord  Kenyon,  in  the  case  of  Waytnell  v.  Reed,‘  seemed  to 
have  felt  the  pressure  of  the  unsound  and  immoral  principle 
involved  in  the  doctrine  of  the  English  courts,  for  he  pur- 
posely waived  the  inquiry  whether  or  not  it  be  immoral  for 
a native  of  one  country  to  enter  into  a contract  with  the  sub- 
ject of  another,  to  assist  the  latter  in  defrauding  the  revenue 


a Plaocbe  r.  Fletcher,  Dovg.  Rep.  S38.  Lerer  r.  Fletcher,  HU. 
Vac.  1780,  cited  Park  on  In*.  313,  6th  edit. 
b Cate*  temp.  Hard.  189. 

( 5 Term  Rep.  599. 

VoL.  UI.  34 
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laws  of  his  country.  The  English  writers  on  insurance 
have  not  concurred  entirely  in  opinion  on  the  question  ; for 
while  Miller,  in  his  essay  on  The  Elements  of  Insurance, 
approves  of  the  English  rule,  and  Mr.  Justice  Park  admits  it 
without  any  complaint,  there  are  other  writers,  equally  intel- 
ligent, who  most  pointedly  condemn  the  doctrine." 

In  this  country,  we  have  followed  the  English  rule,  as  de- 
clared by  Lord  Mans6eld,  to  the  full  extent ; and  the  under- 
writer is  liable  for  losses  in  consequence  of  violations  of  the 
trade  laws  of  foreign  states,  provided  he  was  apprized  of  the 
intention  on  the  part  of  the  insured,  to  violate  such  laws, 
either  by  the  terms  of  the  policy,  or  the  standing  regulations 
of  the  place  to  which  the  vessel  is  insured,  or  the  known  usa- 
ges of  the  trade.  It  is  well  understood  and  settled,  that  the 
underwriter  is  not  liable  for  any  loss  arising  from  foreign  illi- 
cit trade,  unless  he  underwrote  with  full  knowledge  that  such 
a trade  was  the  object  of  the  voyage.  All  the  authorities,  fo- 
reign and  domestic,  recognise  this  doctrine.  But  if  the  trade 
be  known  to  be  illicit,  and  the  underwriter  makes  no  excep- 
tion of  the  risk  of  illicit  trade,  it  will  be  presumed  he  intended 
to  assume  it.  The  implication  would  be  very  fair  and  just, 
and  would  supply  the  place  of  more  direct  proof.*  It  is  cer- 
tainly matter  of  surprise  and  regret,  that  in  such  countries 
as  France,  England,  and  the  United  States,  distinguished 
for  a correct  and  enlightened  administration  of  justice,  smug- 
gling voyages,  made  on  purpose  to  elude  the  laws,  and  se- 
duce the  subjects  of  foreign  states,  should  be  countenanced. 


a Milter  on  Ituurance,  23.  Park  on  Inturance,  313.  Condy’i 
Martkall  on  Insurance,  rol.  i.  60.  Chilly  on  Commercial  Law,  vol.  i. 
8S— 84. 

b Fa/in, tom.  ii.  i 27.  Plaocbe  v.  Fletcher,  Doug-;  Aep,  SSI.  iZoe- 
cus,  de  Ass.  not.  i\.  Gardiner  v.  Smith,  1 /oAnt.  Ciu.  141.  Richard- 
Bon  ▼.  Maine  Iniurance  Company, 6 Mass.  Rep.  102.  Parkerv.  Jones, 
13  ibid.  173.  Andrews  r.  Essex  Fire  and  Marine  Insurance  Company, 
3 Mason's  Rep.  18.  20.  Archibald  r.  Mer.  Insurance  Company,  3 
Pick.  Rep.  70. 
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and  evan  encouraged,  by  the  courts  of  justice.  The  princi- 
ple does  no  credit  to  the  commercial  jurisprudence  of  the  age.' 

2.  Of  contraband  of  war. 

The  insurance  by  a neutral,  of  goods  usually  denominated 
contraband  of  war,  is  a valid  contract,  for  it  is  not  deemed 
unlawful  for  a neutral  to  be  engaged  in  a contraband  trade. 
It  is  a commercial  adventure  which  no  neutral  nation  is 
bound  to  prohibit,  and  which  only  exposes  the  persons  en- 
gaged in  it  to  the  penalty  of  confiscation.  But,  on  the  other 
hand,  all  articles  contraband  of  war  are  subject  to  seizure  in 
transitu,  by  the  belligerent  cruisers,  and  so  far  it  is  a case  of 
imperfect  right.*  Mr.  Phillips,  in  his  Treatise  of  the  Law 
of  Insurance,  intimates,  that  the  trading  in  articles  contra- 
band of  war  is  illegal  by  the  law  of  nations,  which  forms 
part  of  the  municipal  law  of  every  state ; and  that  the  pro- 
perty cannot,  therefore,  be  the  lawful  subject  of  insurance, 
even  in  a neutral  state.^  But  though  it  may  be  diflicult  to 
answer  this  reasoning,  it  is  certain,  that  the  established  doc- 
trine is  not  so  rigorous.  ValteP  admits,  that  it  is  not  an  act 
in  itself  unlawful  or  hostile,  for  a neutral  to  carry  on  a con- 
traband trade ; and  if  the  neutral  right  to  carry,  and  the  bel- 
ligerent right  to  seize  and  confiscate,  clash  with,  and  recipro- 
cally injure  each  other,  it  is  a collision  of  rights  which  hap- 
pens every  day  in  war,  and  flows  from  the  eflect  of  an  inevi- 


a In  the  case  of  La  Jeuoe  Eugenie,  3 Maion'i  Rep.  459,  460,  a 
case  that  pleads  the  cause  of  bumaoily  with  admirable  eloquence,  ibe 
rule  supporlioj;  smuggling  voyages  is  admitted,  but  pretty  plainly  con- 
demned. 

6 See  vol.  i.  and  the  authorities  there  cited  ; and  in  addition  Ihcrcio, 
see  Seton  & Co.  v.  Lotv,  1 Johns.  Cos.  1.  Barker  r.  Blakes,  9 East’s 
Rep.  283.  Pond  v.  Smith,  4 Conn.  Rep.  297.  Juhel  v.  Rhinelander, 
2 Johns.  Cas.  120,  and  affirmed  on  error,  ibid.  487. 
c Phillips  on  Insurance,  p.  39. 
d B.  3, c.  7, sec.  111. 
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table  necessity.  The  Chief  Justice  of  Massachusetts,  in 
Richardson  v.  Maine  Insurance  Company,^  examined  this 
subject  with  very  accurate  discrimination,  and  he  considered, 
that  illicit  voyages  might  be  ranked  in  several  claisses  : (1.) 
When  the  sovereign  of  the  country  to  which  the  ship  be- 
longed, interdicted  trade  with  a foreign  country  or  port ; and 
in  that  case,  the  voyage,  for  the  purpose  of  trade,  would  be 
illicit,  and  ail  insurances  thereon  void.  (2.)  Where  the 
trade  in  question  is  prohibited  by  the  trade  laws  of  a foreign 
state  ; and  in  that  case,  the  voyage,  in  such  a trade,  may  be 
the  subject  of  insurance  in  any  state  in  which  the  trade  b not 
prohibited,  for  the  municipal  laws  of  one  jurisdiction  have  no 
force  in  tmolher.  (3.)  When  neutrals  transport  to  beiiige- 
rants,  goods  contraband  of  war.  The  law  of  nations  does 
not  go  to  the  extent  of  rendering  the  neutral  shipper  of  goods 
contraband  of  war,  an  offender  against  his  own  sovereign. 
While  the  neutral  is  engaged  in  such  a trade,  he  is  with- 
drawn from  the  protection  of  his  sovereign,  and  his  goods  are 
liable  to  seizure  and  condemnation  by  the  powers  at  war.  To 
this  penalty  the  neutral  must  submit,  for  the  capture  was 
lawful.  The  neutral  may  lawfully  transport  contraband 
goods,  subject  to  the  qualification  of  being  rightfully  liable  to 
seizure  by  a belligerent  power ; but  he  is  never  punished  by 
his  own  sovereign  for  his  contraband  shipments.  In  like 
manner,  the  neutral  may  lawfully  carry  enemy’s  property, 
and  the  belligerent  may  lawfully  interrupt  him  and  seize  it. 
An  insurance,  then,  by  neutrals,  in  a neutral  country,  is 
valid,  whether  it  relates  to  an  interloping  trade  in  a foreign 
port,  illicit  lege  loci,  or  to  a trade  in  transporting  contraband 
goods,  which  is  illicit  jure  belli.  But  to  render  the  insurance 
in  either  case  valid,  the  nature  of  the  trade,  and  of  the  goods, 
should  be  disclosed  to  him,  or  there  should  be  just  ground, 


fl  6 Jd(u».  Rep.  lOf. 
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from  the  circumstances  of  the  trade,  or  otherwise,  to  presume 
that  he  was  duly  informed  of  the  facts.* 

3.  Of  seamen’s  wages. 

The  commercial  ordinances  have  generally  prohibited  the 
insurance  of  seamen’s  wages,  and  the  expediency  of  the  pro- 
hibition arises  from  the  consideration,  that  if  the  title  to  wages 
did  not  depend  upon  the  earning  of  freight  by  the  perform- 
ance of  the  voyage,  seamen  would  want  one  great  stimulus 
to  exertion  in  times  of  difficulty  and  disaster.  Though  there 
be  no  statute  ordinance  on  the  subject  in  the  English  law, 
yet  it  is  every  where  assumed,  as  a settled  principle  in  the 
marine  law  of  England,  that  seamen’s  wages  are  not  insura- 
ble.* But  the  goods  that  seamen  purchase  abroad  with 
their  wages,  do  not  fall  tvitbin  the  reason,  nor  do  wages  al- 
ready earned  and  due  ; and  yet  if  a seaman,  at  an  interme- 
diate port,  by  a refusal  to  proceed,  coerces  the  master  to  have 
his  wages  already  earned  insured,  such  a policy  has  been 
held  void  in  the  French  courts.* 

4.  Of  freight,  profits,  and  commissions. 

In  France  and  Spain,  freight  not  earned  cannot  be  insured, 
and  for  the  same  reason,  that  seamen’s  wages  are  not  insura- 
ble. Several  of  the  commercial  tribunals  wished,  however, 
to  adopt  the  practice  of  the  English,  and  give  a greater  ex- 
tension to  the  liberty  of  insurance.  To  this  it  was  answered, 
that  risk  was  of  the  essence  of  the  contract,  and  that  there 


a Parsons,  Ch.  J.,  6 .Man.  Rep.  114,  1)5.  In  New-York,  Ibe  un- 
derwriter is  presumed  to  assume  llio  risk  of  contraband  of  war,  wilbout 
a previous  disclosure  of  tbe  nature  of  tbe  cargo  ; and  on  tbe  ground  of 
that  presumption  tbe  contraband  cargo  need  not  be  disclosed.  Seton 
T.  Low,  1 Johnt.  Cos.  1.  Jubel  v.  Rhinelander,  S i6iif.  190.  487. 

b 1 Afogeru  on  Insurance,  18.  Lord  Mans&eld,  in  3 Burr.  Rep.  * 

1912.  Webster  v.  De  Tastet,  7 Term  Rep.  157.  Lord  Stowell,  in  1 
Hogg.  Adm.  Rep.  239. 
t Emerigon,  tom.  i.  236. 
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could  be  no  real  loss  of  that  which  is  a nonentity,  and  bad 
no  certain  existence,  as  future  contingent  freight  and  profits.* 
By  leaving  the  freight  to  'be  earned  uncovered,  the  master 
has  stronger  inducements  to  be  vigilant  in  the  preservation  of 
the  ship  and  cargo.  This  is  the  reason  assigned  by  Cleirac ; 
but  Emerigon  says,  the  true  ground  of  the  prohibition  is, 
the  uncertainty  of  the  existence  of  any  future  freight.*  In 
England,  and  in  the  United  States,  future,  or  expected  and 
contingent,  and  even  dead  freight  is  held  to  be  an  insurable 
interest.  It  is  sufficient  that  the  insured  has  an  interest  in 
the  subject  matter  from  which  the  freight  is  to  arise.  It  is 
necessary,  however,  that  the  ship  should  have  actually  begun 
to  earn  freight,  in  order  to  entitle  the  insurer  to  recover,  for, 
until  then,  the  risk  on  the  freight  does  not  commence.  An  in- 
choate right  to  freight  is  an  insurable  interest.  The  risk  ge- 
nerally begins  from  the  time  the  goods,  or  part  of  them,  are  ' 
put  on  board  ; and  if  the  ship  has  been  let  to  freight  under  a 
charty  party  of  affreightment,  the  right  to  freight  commences, 
and  is  at  risk,  so  soon  as  the  ship  breaks  ground  ; and  if  the 
charterer  omits  to  put  on  board  tbe  expected  cargo,  and  the 
ship  performs  the  voyage  in  ballast,  the  right  to  freight  is 
perfect.  But  when  the  freight  arises  from  the  transportation 
of  tlie  goods,  it  commences  when  the  goods  are  pul  on  board, 
and  the  policy  attaches  to  the  extent  of  the  goods  on  board, 
or  ready  to  be  ship[jed.' 


a Boulay  Paly,  tom.  iii.  482,  483. 

b Ord.  de  la  Mar.  du  Fret,  art.  15.  Code  de  Commerce,  art.  347. 
Cleirac,  ear  le  Guidon,  cli.  15,  art.  1.  1 Emerig.  334.  Ord.  of  Bil- 

boa,  cb.  22. 

c Tonge  v.  Watts,  Sir.  Rep.  1251.  Tbompson  v.  Taylor,  6 Term 
Rep.  478.  Forbes  v.  Aspinall,  13  Eatl'e  Rep.  323.  Davidson  T. 
W'illasey,  1 Maule  Selxc.  313.  Riley  v.  Hartford  loturance  Com- 
pany, 3 Conn.  Rep.  368.  Ciringstoo  v.  Columbian  Insurance  Com- 
pany, 3 Johnt.  Rep.  49.  Davy  v.  Hallett,  3 Caines'  Rep.  16.  Mr. 
Benecke,  in  his  Trealite  on  the  Principlet  of  Indemnity,  p.  57,  says, 
that  the  practice  of  insuring  ship  and  freight  separately,  is  attended 
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Profits  are,  equally  with  freight,  a proper  subject  of  insu- 
rance. The  right  to  insure  expected  or  contingent  profits,  is 
settled  in  England,  and  has  received  repeated  and  elaborate 
confirmation.*  They  are  likewise,  in  this  country,  held  to 
be  an  insurable  interest.^  Insurances  on  freight,  profits,  and 
commissions,  are  required,  by  the  course  and  interests  of  trade, 
and  have  been  found  to  be  greatly  conducive  to  its  prosperi- 
ty. But  the  doctrine  that  pervades  the  cases  is,  that  the  in- 
sured must  have  a real  interest  in  the  subject  matter  from 
which  the  profits  are  expected.  There  must  be  a substantial 
basis  for  the  hope  or  expectation  of  profits,  in  order  to  pre- 
vent the  policy  from  being  considered  a wager.  Commis- 
sions are  a species  of  profit  expected  to  arise  upon  the  sale  of 
property  consigned  to  an  agent  or  supercargo,  and  they  are  an 
insurable  interest  in  England,  and  other  countries,  where  in- 
surances on  profits  are  legal.* 

In  France,  assurances  on  profits  are  unlawful,  and  contra- 
ry to  the  code,  as  they  were  also  to  the  ordinances  of  the  ma- 


witb  maoy  diffieultiet,  and  that  (be  best,  if  not  the  only  way  to  obriate 
them,  and  to  put  (be  owner,  nnder  all  circomstances,  in  the  same  situa- 
tion in  which  he  would  bare  been  in  case  of  a safe  arrival,  would  be  to 
vuure  the  tMp  and  freight  jointly,  at  one  indiviiible  ritk,  in  the  tame 
policy.  In  Adams  r.  Peoosyirania  Ins.  Company,  1 Ravtie,  97,  in  the 
caae  of  a valued  policy  on  freight,  there  was  specie  oo  board  belonging 
to  the  owner  of  the  ship,  and  the  ship  was  lost  before  any  cargo  was 
purchased,  or  contracted  for,  or  procured  ; and  it  was  held  that  (here 
was  no  claim  upon  the  insurer,  for  there  was  only  a reasonable  expecta- 
tion of  profit  npon  a cargo  expected  to  be  procured  and  shipped.  The 
contingency  of  expected  freight  was  too  remote. 

a Grant  v.  Parkinson,  cited  in  RarJt  on  Jnturance,  p.  354,  6tb  edit. 
Le  Cras  v.  Hughes,  ibid.  358.  Cranford  v.  Hunter,  8 Term  Rep.  13. 
Barclay  v.  Cousins,  3 Eati’t  Rep.  544.  Henrickson  v.  Maye(soh,t5i</. 
549,  note. 

b Loomis  r.  Sbaw,  3 Johnt.  Cat.  36.  Tom  v.  Smith,  3 Caines’  Rep. 
345.  Abbot  V.  Sebor,  3 JoAns.  Cas.  39.  Fosdick  v.  Norwich  Marino 
Ins.  Company,  3 Day’t  Rep.  108. 

c Btnecke  on  Indemnity,  p.  35. 
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rine,  and  for  the  same  reason  that  insurances  on  freight  are 
not  allowed.  The  subject  insured  must  have  a physical  ex- 
istence, and  be  a substance  capable  of  being  exposed  to  the 
hazards  of  the  sea.  And  yet  there  seems  to  be  no  more  ob- 
jection to  the  insurance  of  a thing  having  only  a potential 
existence,  than  to  the  sale  of  it,  and  it  is  admitted,  that  the 
sale  of  the  proceeds  of  a future  vintage,  or  of  the  next  cast 
of  the  net  by  a fisherman,  is  a good  and  valid  sale  The 
hope  or  expectation  of  profit,  in  these  cases,  is,  says  Pothier,* 
a moral  entity,  susceptible  of  value,  and  of  being  sold.  But 
in  ludy,  Portugal,  and  tlie  Hause  Towns,  they  are  held  law- 
ful ; and  Santerna,  and  after  him,  Slracclia,  and  then  Roc- 
cus,  all  show,  that  the  profit  of  goods  may  lawfully  be  esti- 
mated in  an  insurance  on  goods.*  The  English  eases  have 
required  the  insured  to  show,  in  an  insurance  on  profits,  that 
some  profit  would  have  been  produced  upon  the  adventure,  if 
the  peril  to  the  property  from  which  the  profits  were  to  arise, 
had  not  intervened.'  I sliould  apprehend  that  was  the  pro- 
per course,  though  the  cases  in  this  country  have  not  expli- 
citly declared,  that  the  party  must  show  affirmatively  that  the 
goods,  if  they  had  arrived  safe,  would  have  come  to  a profita- 
ble market,  or  that  the  state  of  the  foreign  market  was  such 
as  to  have  afforded,  as  in  Chant  v.  Parkinson,  a very  strong 
expectation  of  profits.  Such  an  expectation  seems  to  have 
been  assumed  in  the  American  cases. 

6.  Of  open  and  valued  policies. 

An  open  policy  is  one  in  which  the  amount  of  interest  is 
not  fixed  by  the  policy,  but  is  left  to  be  ascertained  by  the 
insured,  in  case  a loss  should  happen.  A valued  policy  is 
where  a value  has  been  set  on  the  ship  or  goods  insured, 


a Traili  du  Con.  de  Venle,  n.  5,  6. 

6 Roccut,  o.  31.  96.  Sanlema,  de  .du.  aod  Spom.  Merc.  Tract. 
part  3,  D.  40,41.  Slrcucha,  de  Au.  Glou.  6,  a.  I.  Ord.  of  Ham- 
burg, i Magent,  213.  Benerke,3b. 
e Hodgtoo  r.  Glorer,  6 EaeVt  Rep.  316. 
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and  inserted  in  the  policy  in  the  nature  of  liquidated  da- 
mages. 

If  a policy  on  profits  be  an  open  one,  there  must  be  proof 
given  of  the  amount  of  the  profits  that  would  probably  have 
been  made,  if  the  loss  had  not  happened  ; there  would  not 
otherwise  be  any  guide  to  the  jury,  in  the  computation  of  the 
loss.  In  Mumford  v.  Halletl,*  it  was  supposed  that  every 
policy  on  profits  must,  of  necessity,  be  a valued  one,  because 
wit  bout  the  valuation  it  would  be  extremely  difficult  to  a»- 
certain  the  amount  to  be  recovered.  A loss  on  the  profit* 
must  be  regulated  by  the  loss  of  the  property  from  which  the 
profits  were  to  arise.* 

The  value  in  the  policy  is,  or  ought  to  be,  the  real  value 
of  the  ship,  or  the  prime  cost  of  the  goods,  including  the  in- 
cidental expenses  of  them  previous  to  the  shipment,  and  the 
premium  of  insurance.'  It  means  the  amount  of  the  insu- 
rable interest ; and  if  the  insured  has  some  interest  at  risk, 
and  there  be  no  fraud,  the  valuation  on  the  policy  is  conclu- 
sive between  the  parties  ; for  they  have,  by  agreement,  set- 
tled the  value,  and  not  left  it  open  to  future  inquiry  and  dis- 
pute as  between  themselves.  If  the  valuation  should,  how- 
ever, be  grossly  enormous,  as  in  the  case  put  by  Lord  Mans- 
field, where  cargo  was  valued  at  2,000/.,  and  the  insured 
had  only  the  value  of  a cable  on  board,  there  is  no  doubt  it 
would  raise  a strong  presumption  of  fraud  ; and  either  the 
valuation  or  the  policy  would  be  set  aside.  A valuation, 
fraudulent  in  fact,  as  respects  the  insurer,  entirely  vacates  the 
policy,  and  discharges  the  insurer ; and  the  English,  Ameri- 
can, and  French  law  of  insurance  contain  the  same  general 
doctrine  on  the  subject.^ 


a 1 Johtu.  Rtp.  433. 

& Abbott  V.  Sebor,  3 Johtu.  Ccu.  39. 
c Polhier,  del  Ait.  n.  43. 

d Lord  Mansfield  in  Lewis  r.  Rocker,  2 Burr.  Rep.  ]I71.  Shaw 
T.  Feltoo,  3 Eiut't  Rep.  109.  Feise  r.  Agoilar,  3 Taunt.  R^.  608. 

Tol.  III.  36 
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There  are  crises  which  suggest  that  the  valuation  is  appli- 
cable only  to  cases  of  total  loss,  and  does  not  apply  to  ave- 
rage losses."  But  the  better  opinion  is,  that  in  settling  all 
losses,  total  or  partial,  the  valuation  of  the  property  in  the 
policy,  is  to  be  considered  as  correct  in  the  adjustment  of  the 
lues,  and  the  adjustment  is  to  be  the  same  as  if  the  goods  had 
actually  cost,  or  the  ship  and  freight  were  actually  worth, 
the  sum  at  which  they  were  valued.  Mr.  Benecke  concludes, 
from  a consideratjon  of  the  cases,  that  the  opinion,  that  in 
a case  of  a partial  loss  the  valuation  ought  to  be  disregord- 


Haigh  T.  De  la  Cour,  3 Camph.  Hep.  319.  Forbes  r.  Aspioall,  13 
Eatl't  Rep.  323.  Aubert  t.  Jacobs,  Wighlwick's  Rep.  118.  Wilcott 
r.  Eagle  lus.  Company,  4 Pick.  Rep.  429.  Marine  Ins.  Company  t. 
Hodgson,  6 CroncA's  206.  Condy't  Marshall, 290,291.  Phillipt 
on  Ituuranee,  305 — 313.  Valin'e  Com.  tom.  ii.  147.  Polkier,  dee 

A$t.  n.  151.  159.  Boulay  Paly,  tom.  iii.  397,  398,  M.  Delvincourt, 
in  bis  Inelilutes  de  Droit  Com.  tom.  ii.  345,  346,  contends,  that  though 
the  valuation  be  made  without  fraud,  if  there  be  palpable  evidence  of 
mistake  in  the  valuation,  the  policy  may  be  opened  ; and  Valin,  Po- 
thier,  and  Emerigon,  are  of  that  opinion.  But  Boulay  Paty  thinks  that 
the  excess  in  the  valuation  by  mistake,  is  not  sufficient  to  open  the  po- 
licy ; and  there  must  be  proof  of  actual  fraud  going  to  the  destruction 
of  the  contract.  Cours  de  Droit  Com.  tom.  iii.  401 , The  Ordinance 
of  the  .horins,  b.  t.  art.  8,  and  the  Code  de  Commerce,  art.  336,  make 
fraud  the  basis  of  opening  the  valuation.  Le  Ouidon,  cb.  2,  art.  13, 
and  Vatin,  Com.  tom.  ii.  52,  consider  an  over  valnation  of  a moiety,  or 
one  third,  or  even  of  one  fourth,  to  be  evidence  of  fraud  ; but  other 
text  writers  justly  conclude  that  every  case  will  depend  upon  its  own 
circumstances,  without  being  governed  by  any  such  rule.  Mr.  Be- 
necke has  referred  to  the  various  and  discordant  provisions  of  the  prin- 
cipal commercial  nations  of  Europe,  concerning  valuations,  and  they 
ate  generally  held  to  be  conclusive,  unless  shown  to  be  fraudulent. 
Benecke  on  Indemnity,  151,  152. 

a Lord  Mansheld  in  Le  Craa  v.  Hughes,  cited  in  2 Eaet'i  Rep.  113. 
Sewall,  J.,  7 Maee.  Rep.  370.  Allegre  v.  Insurance  Company,  6 Harr, 
if  Johns.  408. 
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ed,  is  as  destitute  of  authority,  as  it  is  void  of  justice  and 
sound  reason.* 

A valuation  does  not  preclude  the  inquiry,  whether  the 
whole  interest  valued  has  been  at  risk.  If  the  valuation  of 
freight  of  a whole  cargo  be  made,  the  underwriter  will  not 
be  liable  beyond  the  extent  of  the  freight  of  the  goods  put 
on  board.*  This  doctrine  applies  equally  to  an  insurance 
upon  cargo ; and  the  insured,  on  a valued  policy  on  cargo, 
will  not  recover  beyond  the  interest  he  had  at  risk.  There 
must  be  a total  loss  of  the  whole  subject  matter  of  insurance 
to  which  the  valuation  applied,  whether  the  insurance  was 
on  goods,  or  upon  freight.  The  valuation  fixes  the  price  of 
the  whole  subject  at  risk,  but  it  does  not  admit,  that  the  pro- 
perty on  which  the  valuation  was  made,  was  on  board  the 
vessel.'  If,  therefore,  certain  articles  be  comprised  in  a valua- 
tion, and  part  are  safely  landed  before  the  ship  is  lost,  the  va- 
luation must  be  opened,  and  the  claim  of  the  insured  re- 
duced in  the  proportion  which  the  articles  actually  lost  bore  to 
the  valuation  of  the  whole  at  the  commencement  of  the  risk.** 

6.  Of  wager  policies. 

A mere  hope  or  exp>ectation,  without  some  interest  in  the 
subject  matter,  is  a wager  policy,  and  all  such  policies  are,  by 
statute,  in  England,  declared  void.'  But  the  English  courts 
have  refined  greatly,  in  considering  what  is  an  interest  suffi- 
cient to  sustain  a policy,  and  to  place  it  out  of  the  reach  of 
the  prohibition.  If  a person  bo  directly  liable  to  loss  in  the 
happening  of  any  particular  event,  as  if  he  be  an  insurer,  or 


a Goldtmitb  v.  Gillies,  4 Taunt.  Rep.  803.  Tuddo  v.  Edward,  IS 
Eaet't  Rep.  i03.  Forbear.  Aapioall,  EatVt  Rep.  323.  PhiUipt 
on  Insurance,  312 — 317.  Benecke  on  Indemnity,  p.  152,  153.  157. 

6 Forbear.  Aapioall,  13  East’s  Rep.  323. 
e Parker,  Ch.  J.,  llareo  r.  Gray,  12  Mass.  Rep.  71. 
d Benecke  on  Indemnity,  146. 
a 19  Geo.  II.  c.  37.  14  Geo.  III.  c.  48. 


Digitized  by  Google 


276 


OF  PERSONAL  PROPERTY.  [Part  V. 


be  aoBwerable  as  owner  for  the  negligence  of  the  master,  he 
has  an  insurable  interest*  In  the  case  of  Lucena  v.  Crau- 
furd*  the  distinction  between  a reasonable  expectation  of 
gain  in  the  shape  of  freight,  commissions,  or  profits,  founded 
on  some  interest  in  the  subject  matter  which  was  to  produce 
them,  and  a mere  shadowy  hope  or  expectation,  was  fully, 
and  very  ably  investigated,  in  the  Court  of  Common  Pleas, 
and  in  the  House  of  Lords,  and  great  talents  were  displayed 
and  exhausted  upon  that  litigated  point.  The  decision  was, 
that  commissions  to  become  due  to  public  agents,  and  all  rea- 
sonable expectations  of  profits,  were  insurable  interests.  The 
interest  need  not  be  a property  in  the  subject  insured.  It  is 
sufficient  if  a loss  of  the  subject  would  bring  upon  the  in- 
sured a pecuniary  loss,  or  intercept  a profit.  Interest  does 
not  necessarily  imply  a right  to,  or  property  in,  the  subject 
insured.  It  may  consist  in  having  some  relation  to,  or  con- 
cern in,  the  subject  of  the  insurance,  and  which  relation  or 
concern  may  be  so  affected  by  the  peril  as  to  produce  damage. 
Where  a person  is  so  circumstanced,  he  is  interested  in  the 
safety  of  the  thing,  for  be  receives  a benefit  from  its  existence, 
and  a prejudice  from  its  destruction,  and  that  interest  is,  in 
the  view  of  the  English  law,  a lawful  subject  of  insurance.* 
It  was  admitted  by  the  judges  of  the  Court  of  K.  B.,  in 
Craufurd  v.  Hunter,^  that,  at  common  law,  prior  to  the  sta- 
tute of  Gto.  II.,  wager  policies  were  not  illegal ; and  the 
courts  have  been  very  much  embarrassed  in  their  endeavours 
to  draw  the  line  of  distinction  between  wagers  that  were  and 
were  not  admissible  in  courts  of  justice.  The  law  has  been 


a Walker  t.  Maitlaod,  S Barme.  if-  Aid.  171. 
b 3 Bo*.  Sr  Pull.  75.  5 iiid.  269. 

e Lawrence,  J.,  in  5 Bo*.  Sr  Pall.  302,  303,  304.  Hughe*  on  /n- 
turrmce,  p.  30.  An  equitable,  a>  well  as  a le^al  inlereil,  and  an  inte- 
reat  held  under  an  executory  contract,  are  valid  subjects  of  insurance. 
Columbian  Insurance  Company  v.  Lawrence,  2 Peter*’  Sup.  C.  Bep. 
<6. 

d 8 7Vrm  Rep.  13. 


Digitized  by  Google 


Lee.  XL VIII.]  OF  PERSONAL  PROPERTY. 


277 


thought  to  descend  from  its  dignity  wlien  it  lends  its  aid  to 
recover  the  fruits  of  an  idle  and  frivolous  wager.  In  Good 
V.  Elliot, “ Mr.  J.  Duller  made  a vigorous,  but  unsuccessful 
stand,  against  suits  upon  wagers  in  any  case ; and  nothing 
could  have  been  more  impertinent  than  the  wager  in  that 
case,  which  was,  whether  one  third  person  had  purchased  a 
wagon  of  another.  Many  of  the  cases  stated  by  Mr.  J.  Bulier, 
were  of  a nature  to  draw  into  discussion,  and  unnecessarily 
afiect  the  character  or  feelings  of  third  persons  ; and  to  sus- 
tain suits  upon  such  wanton  wagers,  would  be  a disgrace  to 
any  administration  of  justice.  The  cose  of  Jones  v.  Ran- 
dall,^ went  quite  far  enough,  when  it  sustained  an  action 
upon  a wager  whether  a decree  in  Chancery  would  be  rever- 
sed on  appeal  to  the  House  of  Lords.  If  wagers  are  to  be 
allowed  in  any  case,  as  valid  ground  for  a suit,  the  betting  on 
the  return  of  a ship,  in  the  shape  of  a policy  without  inte- 
rest, is  as  harmless  as  any  that  could  be  devised.  In  Eger- 
ton  V.  Furzeman,‘  it  was  ruled  in  the  English  courts,  that 
a wager  on  a battle  between  two  dogs  was  illegal,  and  not 
the  ground  of  action. 

In  New-York,  the  courts  had  formerly  assumed  it  to  be  a 
clear  and  settled  principle  of  the  common  law,  that  a policy 
in  which  the  insured  had  no  interest,  and  which  was,  in  fact, 
nothing  more  than  a wager  or  bet  between  the  parties  to  the 
contract,  whether  such  a voyage  would  be  performed,  or  such 
a ship  arrive  safe,  was  a valid  contract.''  It  was  only  re- 
quired that  the  wager  should  concern  an  innocent  transac- 
tion, and  not  be  contrary  to  good  morals  or  sound  policy.* 


a 3 Term  Rep.  693. 
h Cowp.  Rep,  37. 
e l Carr.  4r  Payne,  613. 

d Juliet  ▼.  Church,  2 Johns.  Cat.  333.  Abbot  t,  Sebor,  3 ibid,  39. 
deadening  t.  Churcb,  3 Cainet’  Rep.  141.  Bncbuoao  r.  Ocean  lot. 
Compau;,  6 Coven’i  Rep.  318. 

e Budu  t.  Rikar,  4 Johns.  Rep.  496.  Monot  A Wardell  v.  Waitea, 
7 Had.  434.  Campbell  r.  RicbardaoD,  10  ibid.  406, 


Digitized  by  Google 


278 


OF  PERSONAL  PROPERTY.  [Part  V. 

But  now  by  statute*  all  wagers,  bets,  or  stakes  made  to  de- 
pend upon  any  lot,  chance,  casualty,  or  unknown,  or  contin- 
gent event  whatever,  are  declared  to  be  unlawful,  with  the 
exception  of  contracts  on  bottomy  or  respondentia,  and  all  in- 
surances made  in  good  faith  for  the  security  or  indemnity 
of  the  party  insured.  The  statute  has  effectually  destroyed 
wager  policies  ; for  they  are  not  within  the  exception.  In 
Massachusetts,  the  Supreme  Court  expressed  a strong  opinion 
against  the  vaJidity  of  a wager  policy,  and  the  doctrine  there 
is,  that  all  gaming  is  unlawful  according  to  tlie  general  poli- 
cy and  laws  of  the  commonwealth.  In  Pennsylvania,  every 
species  of  gambling  policy  is  reprobated,  and  they  follow  the 
principles,  while  they  do  not  acknowledge  the  authority  of  the 
English  statute  in  the  reign  of  George  II.*  Wager  policies, 
without  any  real  interest  to  support  them,  are  condemned  also 
by  positive  ordinances  in  France,  and  in  most  of  the  commer- 
cial nations  of  Europe.* 

(4.)  Of  reassurance  and  double  ins7irance, 

Afler  an  insurance  has  been  made,  the  insurer  may  have 
the  entire  sum  he  hath  insured,  reassured  to  him  by  some 


a Jf.  Y,  Rev.  SlattUet,  toI.  i.  C62,  sec.  8,  9,  10. 

( Amory  v.  Gilmao,  2 Matt.  Rep.  1.  Babcock  r.  Thompson,  3 
Pick.  Rep.  446.  Pritchett  v.  Ins.  Company  N.  A.,  3 Featet’  Rep.  464. 
Crai^  V.  Murgatroyd,  4 ibid.  168.  In  Vermont,  it  is  held  that  no  suit 
will  lie  to  recover  property  won  of  another  by  a bet  or  wager.  Colla- 
mer  v.  Day,  2 Vermont  Rep.  144. 

e Ord.  de  la  Mar.  liv.  3,  tit.  6.  Det  Ati.  art.  22.  1 Emerigon, 

264.  In  Scotland,  the  rule  of  tbe  civil  law  relative  to  Spontionet  ludi- 
er<e  was  early  adopted  as  common  law,  and  no  wager  or  gaming  con- 
tract will  support  an  action.  1 Bell't  Com.  300.  Code  de  Commerce, 
art.  3S7.  Ord.  of  Genoa,  of  Middleburg,  of  Rotterdam,  of  Amtter- 
dam,  of  Hamburg,  and  Stockholm,  collected  in  2 Magent,  65.  68.  88. 
133.  239.  257.  Roccut,  de  Attecul.  n.  88.  He  refers  to  a decision  of 
tbe  Rota  of  Genoa,  in  which  the  principle  is  declared,  ti  non  adett  rut- 
cum,  attecuraiio  non  valet  ; nam  non  adett  materia  tn  qua  forma  pottet 
fundari.  Deeitionet  Rota  Oenuce,  55,  n.  9. 
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other  insurer.  The  object  of  this  is  indemnity  against  his 
own  act ; and  if  he  gives  a less  premium  for  the  reassurance, 
all  his  gain  is  the  difference  between  what  he  receives  as  a 
premium  for  the  original  insurance,  and  what  he  gives  for 
the  indemnity  against  his  own  policy.  If  he  gives  as  much 
for  reassurance,  he  gains  nothing  by  the  transaction  ; and  if 
he  gives  a higher  premium,  as  insurers  will  sometimes  do  to 
cover  a dangerous  risk,  he  becomes  a loser  by  his  original  in- 
surance. These  reassurances  are  prohibited  in  England,  ex- 
cept in  special  cases,  by  the  statute  of  19  Geo.  II.  ch.  37  ; 
but  they  are  allowed  with  us.*  The  contract  of  reassurance 
is  totally  distinct  from,  and  unconnected  with,  the  primitive 
insurance ; and  the  reassured  is  obliged  to  prove  the  loading 
and  value  of  the  goods,  and  the  existence  and  extent  of  the 
loss,  in  the  same  manner  as  if  he  were  the  original  insured.* 
He  need  not  abandon  to  the  reinsurer,  as  soon  as  the  first  in- 
sured has  abandoned  to  him,  for  he  has  no  connexion  with 
the  first  insurance.  If  he  proves  the  original  claim  against 
him  to  be  valid,  when  he  resorts  over  to  the  reinsurer,  he 
makes  out  a case  for  indemnity.' 

These  reassurances  are  allowed  by  the  French  ordi- 
nances,*' and  the  first  insurer  can  reassure  to  the  same 
amount;  but  the  better  opinion  is,  that  he  cannot  insure  the 
premium  due  him  for  the  first  insurance.  Valin,  Potbier, 
M.  Estrangin  the  commentator  upon  Pothier,  and  Boulay 
Paty,  are  all  opposed  to  Emerigon  on  this  point,  and  they 
certainly  bear  down  his  opinion.* 

The  insured  may  likewise  cause  to  be  insured  the  solvency 


a Hastie  t.  De  Peyster,  3 Cainet’  Rep.  190.  Merry  t.  Priace,  Z 
MttU.  Rep.  176. 

b Polhier,  b.  t.  D.  153.  fmerij'on,  tom.  i.  247.  250. 
e Haitie  v.  De  Peyder,  ub  tup. 

d Ord.  de  la  Mar.  det  Atsuraneet,  art.  20.  Code  de  Commeree,  art. 
342. 

e Vatin,  b.  t.  Pothier,  h.  t.  D.  35.  1 £tner^on,  249.  3 Boulay 
Paty,  432. 
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of  the  first  insurer  ; but  this  will  not  often  be  the  case,  for  it 
lessens  greatly  the  profits  of  the  voyage,  by  multiplying  the 
charges  upon  it;  and  Marshall  says,  it  has  never  happened 
in  England,  for  a double  insurance  answers  better  the  end 
proposed."  The  second  insurer  does  not  become  strictly  a 
surety  for  the  first  insurer.  It  is  a totally  distinct  contract, 
without  any  participation  in  the  other,  and  he  is  not  bound 
to  render  any  service  to  the  first  one.  It  is  a conditional 
obligation  of  a special  kind.*  Valin  and  Pothier  contend,  that 
the  second  insurer  of  the  solvency  of  the  first  one,  becomes  a 
surety  for  the  first,  and  is  entitled  to  oppose  to  the  claim  the 
exception  of  discussion,  which  is  to  require,  that  the  first  in- 
surer should,  at  his  expense,  be  first  prosecuted  to  judgment 
and  execution ; but  Emerigon  and  Boulay  Paty  are  not  of 
that  opinion,  though  they  admit,  that  the  first  insurer  must 
be  put  legally  in  default  after  a legal  demand.' 

A double  insurance  is  where  the  insured  makes  two  in 
surances  on  the  same  risk,  and  the  same  interest.  But  the 
law  will  not  allow  him  to  receive  a double  satisfaction  in  case 
of  loss,  tlrough  he  may  sue  on  both  policies.  The  under- 
writers on  the  different  policies  are  lound  to  contribute  rata- 
bly towards  the  loss."*  They  pay  according  to  the  rate  of 
their  subscriptions,  without  regard  to  the  order  of  time  in 
which  the  policies  were  made ; and  if  the  insured  recovers 


a Condy't  Marthall,  p.  145. 

b Sanlema,  de  Au.  part.  3,  o.  55,  56,  57,  58.  Straeeha,  de  Au. 
introduc.  n.  48,  49,  who  cites  and  adopts  the  opioioo  of  Saotema  ; and 
both  of  them  refer  back  to  the  civil  law,  aod  to  the  doctors  who  bad 
commeoted  upoo  it ; aod  tbej,  io  their  turn,  are  quoted  and  followed 
by  Emerigon,  tom.  i.  353. 

« Pothier,  Traile  dee  Aes.  No.  33.  Valin,  tom.  ii.  66.  Le  Gui- 
don, ch.  2,  art.  20.  1 Emerigon,  259.  Boulay  Paty,  tom.  iii.  440. 

442. 

d Rogpers  v.  Davis,  and  Davis  v.  Gilbert,  decided  at  N.  P.  by  Lord 
Mansfield,  Park  on  Ine.  374,  375,  6lh  edit.  Lucan  v.  Jefiersoo  las. 
Company,  6 Cotoen’s  Rep.  635. 
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his  whole  loss  from  one  set  of  uiutcrwriters,  they  will  be  en- 
titled to  their  action  against  the  other  in.surers,  on  the  same 
interest  and  risk,  for  a ratable  proportion  of  the  loss.*  The 
doctrine  of  contribution  applies  very  equitably  to  such  a cose. 
It  was  so  declared  by  tlic  Circuit  Court  of  the  Unilcfl  Stales 
at  Philadelphia,  in  Thurston,  v.  Koch  ;*  anil  (lioiigh,  in 
most  countries  of  Europe,  the  first  |H>Iicy  in  the  order  of  time 
is  to  be  exhausted  before  the  second  operates,  yet  the  rule 
requiring  the  insurers  in  each  policy  to  liear  a ratable  share 
of  the.  loss,  was  declared,  in  lliat  case,  to  lie  founded  in  equity, 
and  in  sound  principles  of  commercial  |>olicy.  The  French 
rule  is,  that  if  there  e.vist  several  contracts  of  insurance  on 
the  same  interest  and  risk,  and  the  first  polic}'  covers  the 
whole  value  of  the  subject,  it  licars  the  whole  loss,  and  the 
subsequent  insurers  are  discharged  on  returning  all  hut  half 
per  cent,  premium.  But  if  it  does  not  cover  tlie  entire  value, 
the  subsequent  policies,  in  case  of  loss,  are  hound  only  to 
make  up  the  part  uncovered.*  The  ancient  rule  in  England 
was  according  to  the  French  ordinance,''  and  it  has  been 
deemed  more  simple  and  convenient.  Merchants  frequently 
prefer  it,  and  it  is  perfectly  consonant  to  a strict  construction 
of  tlie  contract  with  the  first  underwriter. 

Policies  have  sometimes  a clause  introduced  into  them  to 
prevent  the  rule  of  contribution,  and  to  make  the  insurers  re- 
sponsible according  to  the  order  of  date  of  their  respective 
policies.  Where  two  policies  were  dated  upon  the  same  day, 
it  was  held,  that  prior  in  date  was  intended  to  Ire  equivalent 
to  prior  in  time,  and  that  the  policy  first  in  time,  in  point  of 
fact,  was  to  bear  the  loss.* 


a Nowb;  v.  Reed,  I Blackt.  Hep.  416. 
b 4 Dallat'  Rep.  340.  App.  p.  3?. 
e Code  de  Commerce,  art.  359. 

d Malyne't  Lex  MerccUorin,  112.  The  African  Company  r.  null, 
1 Sho\e.  Rep.  132.  Gilberl'e  Rep,  232. 
e Brown  v.  Hartford  Ins.  Company,  3 Day'i  Rep.  60.  The  tame 

Voi..  III.  36 
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As  a general  rule  of  construction,  and  itidependent  of 
usage,  the  first  policy  under  such  a clause  as  that  to  whicli  I 
have  referred,  would  have  to  bear  the  whole  loss,  whether 
partial  or  total,  to  the  extent  of  the  policy.*  But  the  usage 
of  the  companies  in  New-York  is  understood  to  be,  that  par- 
tial losses  are  to  be  apportioned  between  the  policies  without 
regard  to  dates,  provided  the  cargo  on  board  was  large  enough 
to  have  attached  both  policies  to  it.  This  is  tite  French 
rule.  In  France,  if  there  be  goods  on  board  to  the  amount 
of  both  policies,  and  a partial  loss  ensues,  the  insurers  con- 
tribute ratably  in  proportion  to  their  subscriptions.* 

(5.)  Of  represeiUation  and  warranty. 

All  the  writers  who  have  treated  of  the  contract  of  insu- 
rance, agree,  that  it  is  eminently  a contract  of  good  faith, 
which  is  peculiarly  enjoined  upon  the  insured,  as  he  pos- 
sesses an  entire  knowledge  of  all  those  circumstances  which 
combine  to  form  the  contract,  and  is  bound  to  communicate 
the  facts  and  objects  which  are  to  determine  the  will  of  the 
insurer.  It  is,  accordingly,  an  established  principle,  that  a 
misrepresentation  to  the  underwriter,  or  concealment  of  a 
fact  material  to  the  risk,  will  avoid  the  policy.  It  will  avoid 
it  though  the  loss  arose  from  a cause  unconnected  with  the 
misrepresenUition,  or  even  though  the  misrepresentation  or 
concealment  happened  through  mistake,  neglect,  or  accident, 
without  any  fraudulent  intention.*  Lord  Mansfield  laid  down. 


point  was  afterwards  so  ruled  in  Potter  r.  Marine  lus.  Coinpanj,  2 
Jlfoson’i  Rfp.  475. 

a Columbian  Ins.  Company  t.  Lynch,  11  JoAns.  Rfp.  233.  Rogers 
Davis,  Vark  on  Int.  374. 

6 On/,  dt  la  Mar,  dcs  As$,  art-  25.  2 Pa/in,  73,  71.  CtnUde  Com- 
merce, n.  3C0.  PoLhier^  b.  t.  n.  77. 

c Carter  v.  Doebm,  3 Burr.  Rep.  1905.  Pawson  t.  Watson,  Covp. 
Rep.  7U5.  Fitzherbert  v.  Mather,  1 7>rm  Rep.  12.  Ratcliffe  v, 
Sboolbrccd,  Park  nn  iMurance^  249*  Oib  edit.  Mac  Dowall  v.  Fraser, 
Dougr. 2G0.  Sliiilcy  v.  Wilkinson,  Don^, /2ep.  293.  D.  Bridges 
T.  Hunter,  1 MauU  Sf  Selto.  15. 
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with  great  strength  and  clearness,  the  general  principle  which 
governed  this  branch  of  the  subject,  and  they  have  been  im- 
plicitly adopted  in  all  succeeding  cases.  The  special  facts 
upon  which  the  contingent  chance  was  to  be  computed,  usu- 
ally lie  in  the  knowledge  of  the  insured  only,  and  the  un- 
derwriter trusts  to  his  representation,  and  proceeds  upon  the 
confidence  that  he  does  not  withhold  any  facts  material  to 
the  eslimatsof  the  risk.  The  suppression  of  any  such  facts, 
whether  by  design,  or  mistake,  or  negligence,  equally  ren- 
ders the  policy  void,  for  the  risk  run  becomes  diflerent  from 
the  one  assumed  in  the  policy.  The  law  requires  uberrima 
fides  in  the  formation  of  the  contract,  and  yet  either  party 
may  be  innocently  silent,  as  to  grounds  oj>cn  to  both,  for  the 
exercise  of  their  judgment.  The  underwriter  need  not  be 
told  general  topics  of  speculation  and  intelligence.  He  is 
bound  to  know  every  cause  which  may  occasion  natural,  or 
political  perils.  Men  argue  differently  from  natural  phen6- 
mena  and  political  appearances,  and  when  the  means  of  in- 
formation and  judging  are  open  to  both  parties,  each  acts 
from  his  ov/n  skill  and  judgment.  The  question  in  those 
coses  always  is,  whether  there  was,  under  all  the  circum- 
stances, a fair  representation,  or  a concealment ; if  the  mis- 
representation or  concealment  was  designed,  whether  it  was 
fraudulent,  and  if  not  designed,  whether  it  varied  materially 
the  object  of  the  policy,  and  changed  the  risk  understood  to 
be  run.  If  the  misrepresentation  was  by  fraudulent  design, 
it  avoids  the  policy  without  staying  to  inquire  into  its  mate- 
riality ; and  if  by  mistake,  or  oversight,  it  does  not  affect  the 
policy,  unless  it  was  material,  and  not  true  in  substance.* 


a Marsball,  m his  Lfiio  nf  Innurnnce^  p.  479,  qneslioos,  very  strongly, 
(be  propriety  of  the  dccisiuo  in  C'Rrter  v.  Boehm,  from  wliicb  I have 
cbie6y  drawn  the  abore  principles.  But  whatever  may  be  thcopioioo 
as  to  the  application  in  that  case  of  the  doctrines  stated,  (here  is  noques* 
lion  as  to  (heir  solidity  iodependcot  of  the  case,  and  (hey  were  confirm- 
ed by  Lord  Ellenborough,  in  4 EmVa  Rsp.  59C,  and  recently  by  the 
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If  iLe  iiifurmalioii  be  slated  as  mere  opiuioD,  or  expecta- 
tion, and,  perhaps,  us  mere  belief,  it  does  not  amount  to  a 
representation,  or  ufTect  the  policy,  provideef  it  was  given  in 
good  faith,  for  tire  underwriter,  in  such  a case,  takes  ibe  risk 
upon  himself.'* 

A representation  to  the  first  underwriter,  in  favour  of  the 
risk,  extends  to  all  subsequent  underwriters,  and  on  tbe 
ground  that  they  subscribed  upon  their  confidenceon  bis  judg- 
ment and  knowledge  of  the  risk,  and  are,  therefore,  entitled 
to  avail  themselves  of  all  the  conditions  upon  which  be  sub- 
scribed.* This  ride  has  not  been  favourably  received  by 
later  judges,  and  it  is  strictly  confined  to  representations  made 
to  the  first  underwiiter,  and  not  to  intermediate  ones.*  Nor 
dues  it  extend  to  a subsequent  underwriter  on  a diifereiit 
policy,  though  on  the  same  vessel,  and  against  the  same 
risks.'' 

' The  knowledge  or  information  material  for  the  insurer  to 
know,  and  necessary  to  l)0  communicated  to  him,  when  lb« 
contract  is  made,  is  a question,  not  of  science,  or  oite  which 
rests  iqton  the  opinion  of  mercantile  men,  but  a question  of 
fact  for  a jury,  and  they  are  to  judge  of  the  materiality  of  the 
information  under  a consideration  of  all  the  circumstances 


5^nprcrne  Court  of  the  Cnitod  SinteB,  in  M Lnnatian  v.  Tlie  Coirersal 
lu'%.  Company,  I J^eUrt'  Jlrjt,  I70»  hee  aUo  TUod  v.  Tobio,  1 Mood}f 
Midkin,  367.  S.  P. 

a Lord  MaiisfidJ,  Coxrp.  783.  Darker  v.  Flclclicr, 

Rep.  303.  Hubbard  v.  Glover,  3 Campb.  Rep.  312.  Bowden  t, 
Vaughan,  10  KmI'm  Rep.  \\b,  Dice  v.  Ncw-England  Marirre  In<. 
Cotnpaoy,  ‘t  Pick.  Rep.  439.  AUegre  v.  Maryland  Ids.  Company,  2 
Oill.  Juhiuon,  136. 

b Barber  v.  Fletcher,  u6.  »up,  Siackpolo  v.  Simon,  Park  an  /nj. 
5u'2,  6(h  edit* 

c Biinc  V.  Feathcr&lone,  4 'Taunt.  Rep.  669.  Lord  F/Uenborough, 
ForrcHtiT  v.  Ihguu,  1 Mnuic  <V  <SWtr.  9.  Dell  v.  Car&tairs,  3 Cutnpb. 
Rep.  6 I3. 

d LUmg  v>  .'rcolt,  2 Johns.  Rep.  137. 
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that  belong  to  the  case.*  This  point  was  fully  considered, 
and  with  a review  of  the  English  and  American  authorities, 
in  the  case  of  the  New-  York  Firemen  Insurance  Cotnpanff 
V.  Walden  ,**  and  that  doctrine  has  since  received  the  unquali- 
fied sanction  of  the  Supreme  Court  of  the  United  States.' 
The  books  abound  with  cases  relative  to  the  very  litigated 
question  as  to  wlmt  are,  and  what  ore  not,  necessary  disclo- 
sures. The  largest  and  most  accurate  digest  of  the  Englbh 
and  American  decisions  on  this  subject,  is  to  be  seen  in  Mr. 
Phillips?  Treatise  on  the  Law  of  hmtrance,  ch.  7 ; and 
it  will  not  be  consistent  with  my  purpose  to  do  more  than 
bring  into  notice  the  leading  principles  which  govern  this  very 
practical  branch  of  the  law  of  insurance. 

It  is  the  duly  of  the  insured  to  communicate  every  species 
of  inlcliigeuce  which  he  possesses,  which  may  olTect  the  mind 
of  the  insurer  either  os  to  the  point  whether  he  will  insure  at 
all,  or  as  to  the  rate  of  premium.  The  decisions,  in  some  of 
the  old  cases,  contain  strict  doctrines  on  the  subject  of  con- 
cealment, which  have  never  been  shaken  and  the  modern 
c.ises  are  equally  sound  and  exact  in  their  requisitions.*  Rut 
the  insured  is  not  bound  to  communicate  loose  rumours,  nor 
any  facts  which  the  underwriter  may  be  presumed  to  know 
etiually  with  himself. 

The  insured  is  not  bound  to  disclose  all  by-gone  calamitk's, 
or  produce  his  portfolio  of  letters ; and  lie  need  only  disclose 
the  material  facts  known  to  him  at  the  date  of  the  Inst  intel- 
ligence.-^ The  underwriter  is  bound  to  know  the  iiatuie 


a Durell  V.  Bederlej-,  1 TIoU's  .A".  P.  Rep.  283. 
b 12  Johns.  Rep.  513. 

e M'Lanahan  v.  The  Uoivcraal  Ins.  Company,  I Peters'  IJep.  1*0. 
il  Dacosta  v.  Scandrclt,  2 P.  IPms.  110.  Seaman  v.  Fonercaii,  S/r. 
1183. 

e.  Lynch  v.  Hamilton,  3 Taunt.  Rep.  37.  Beckwailo  ».  Walgrove, 
ciii-d  ibid.  Richards  v.  Murdock,  1 Lloyd  S(  ITetsby,  132. 

J'  l-'rccland  r.  Glorcr,  8 E’p.  .V.  P.  l -l.  7 Eiut's  Rep.  457.  S.  C. 

Kcinblo  V.  Bownc,  t Coinr*'  Rep.  75.  Vallaiicc  v.  Dewar,  1 Campb. 
.V.  P.  Rep.  503. 
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and  general  course  of  the  trade  and  of  the  voyage,  and  he 
assumes  that  kind  of  knowledge  at  his  peril.*  The  general 
rule  is,  that  all  facts  material  to  the  risk,  and  known  to  the 
one  party  and  not  to  the  other,  must  be  disclosed  when  the 
policy  is  to  be  effected  ; and  they  must  be  fully  and  fairly  dis- 
closed.* But  if  the  subject  on  which  disclosures  would  other- 
wise be  requisite,  be  covered  by  a warranty,  either  express  or 
implied,  in  that  case  it  need  not  become  a matter  of  represen- 
tation.* It  is  likewise  Sufficient  in  the  case  of  a representa- 
tion, that  it  be  equitably  and  substanlitally  complied  with 
and  in  furtherance  of  that  perfect  good  faith  which  is  so 
strongly  called  for  in  the  formation  of  this  contract,  it  is  ad- 
judged that  if  tlie  parly,  after  having  given  instructions  for 
effecting  a policy,  receives  intelligence  material  to  the  risk, 
he  must  forthwith,  or  with  due  and  reasonable  diligence,  com- 
municate it,  or  countermand  his  instructions.*  If,  however, 
the  insured  acts  with  good  faith,  the  validity  of  the  policy 
will  not  be  affected  by  the  fraudulent  misconduct  of  the  mas- 
ter, in  withholding  from  his  owner  information  of  the  loss, 
until  after  llie  policy  was  underwritten/ 


a Planche  r.  Flelclicr,  Dovg.  Hep.  251.  Caibraiih  v,  Gracie,  I 
CoJidy't  Jddrtkally  38S,  a.  note.  Dtlongucmcre  v.  N.  Y.  Firemen  Ins. 
Company,  10  Johns*  lirp,  120.  Kingston  y.  Knibbs,  1 Campb.  *V.  p. 
Hep.  S08.  o.  Vallance  V.  Detrar,i6i(/.  503.  Stewart  v.  Bell,  5 Pamw. 
4*  Aid.  238.  Seton  v.  Low,  1 Johns.  Cas.  1. 

b Ety  V.  Hallct,  2 Caines'  Rep.  57.  Kohne  v.  los.  Company  N.  A. 
6 Binney's  Rep.  219,  Hoyt  v.  Gilman,  8 Jlass.  Rep.  336. 

c Sliuulbred  t.  Nutt,  ParJi*,  300,  6ih  edit,  Haywood  v.  Rodger*, 
4 RasVt  Rep.  590.  Walden  v.  N.  Y.  Firemen  lo*.  Company,  12 
Johns.  Hep.  128. 

d Pawson  y.  Watson,  Cotrp.  Rep.  785.  De  Hahn  y.  Hartley,  t 
Term  Rep.  343.  SucUIcy  v.  DeiaficlJ,  2 Caines'  Rep.  222. 

t Rtncrigojiy  tom.  ii.  148.  Valin's  Com.  tom.  ii.  95.  Grieve  y. 
Young,  Miller  on  Insurance^  65.  Watson  v.  Delafield,  2 Caincj’  Rep. 
224.  2 Johns.  Rep.  526.  S.  C.  M-Lanaban  v.  Universal  Ins.  Com- 

pany, 1 Peters'  Rep.  170. 

f Gen.  lot.  Ins.  Company  v.  Ruggles,  12  Wheat.  Rep.  40G.  S.  C- 
4 -tft/jon,  234. 
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The  French  ordinance  of  ilic  marine  hod  no  positive  pro- 
visions on  this  snliject,  and  3'et  the  same  principles  which 
prevail  in  the  Et)glish  law  were  recognised  as  sound  rules  ap- 
plicable to  the  government  of  the  contract.*  In  the  new 
code*  it  is  provided,  that  any  concealment  or  misrepresenta- 
tion on  the  part  of  the  insurerl,  which  would  diminish  the 
opinion  of  the  risk,  or  change  the  subject  matter  of  it,  annuls 
the  insurance.  It  is  held  to  be  void  even  when  the  conceal- 
ment or  misrepresentation  would  have  had  no  influence  on 
the  loss.  Nor  is  it  deemed  necessary,  under  the  French  law, 
to  prove  fraud  in  fact ; and  the  concealment  or  misrepresen- 
tation is  equally  fatal,  whether  it  proceeded  from  design,  for- 
getfulness, or  negligence.'  The  severe  dispositions  of  the 
code  are  much  commended  by  the  French  lawyers,  os  an 
improvement  upon  their  ancient  jurisprudence,  and  u great 
protection  to  the  insurer  against  impositions  of  which  ho  was 
often  the  victim. 

There  is,  in  ev'ery  polic}',  an  implied  warranty  that  the 
ship  is  seaworthy  when  the  policy  attaches.  This  means, 
as  wc'have  c.lready  seen,  that  the  vessel  is  competent  to  re- 
sist the  ordiiiiiry  attacks  of  wind  and  weather,  and  is  com- 
petently eqiii,ipcd  and  manned  for  the  voyage,  witli  a suflTi- 
cient  crew,  and  with  sufficient  means  to  sustain  them,  and 
with  a captain  of  general  good  character  and  nautical  skill.^ 
This  warranty  of  seaworthiness  relates  to  the  commence- 


a Emeri^on^  tom.  i.  69. 
b Code  dc  Commerce,  art.  348. 

c PanUtsus,  lorn.  iii.  330.  BiMtay  Paty,  tom.  iii.  510.  Tlic  latter 
writer  cite#  several  decisions  from  llie  Journal  de  Jutitj^rudcnce  Corn- 
merciate  cl  Marilimc  de  Jdarseille,  made  wiihin  the  tea  preceding  years, 
by  which  contracts  of  insurance  were  declared  void  on  this  very  ground 
of  miireprcsentation  and  cooccalmcnl ; and  they  do  great  credit  to  the 
exemplary  justice  of  the  French  tribunals.  Ibid.  p.  5I4--.527. 

d Law  V.  Ilollingworth,  7 Term  Hep.  160,  Wilkie  v.  Geddes,  3 
Dote'e  Rep.  57.  Silra  v.  Low,  1 Johns.  Cat,  184.  Brown  v.  Girard, 
4 Yealrt'  Rep.  1 b5. 
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ment  of  the  risk,  and  llie  warranty  is  not  broken  if  ebc  be- 
comes unseaworthy  afterwards."  There  arc  numerous  ca- 
ses in  England,  and  in  this  country,  on  the  question  of  sea- 
worthiness, and  they  have  generally  been  questions  depend- 
ing upon  matters  of  fact,  and  lead  to  inquiries  too  minute  for 
general  elementary  instruction.*  A breach  of  the  implied 
■warranty  of  seaworthiness,  in  the  course  of  tlie  voyage,  has 
no  retrospective  operation,  and  docs  not  destroy  a just  claim 
to  damages  for  losses  occurring  prior  to  the  breach  of  tiiis  im- 
plied condition."  The  standard  of  seaworthiness  has  been 
gradually  raised  within  the  last  thirty  years,  from  a more 
perfect  knowledge  of  sliip  building,  a more  enlarged  expe- 
rience of  maritime  risks,  and  an  incrcasctl  skill  in  navigation. 

In  many  ports  certain  equipments  would  now  be  deemed 
essential,  which,  at  an  earlier  period,  were  not  customary  on 
the  same  voyages.  Seaworthiness  is  to  lie  measured  by  the 
standard  in  the  ports  of  the  country  to  which  the  vessel  be- 
longs, rather  than  by  that  in  the  ports  or  country  where  tiie 
insurance  was  made.^ 

Every  warranty  is  part  of  the  contract,  and  is  cither  ex- 
press or  implied.  If  it  be  an  express  warranty,  it  must  ap- 
pear upon  the  face  of  the  policy.  It  differs  from  a represen- 
tation in  this  respect,  that  it  is  the  nature  of  a condition  pre- 
cedent, and  requires  a strict  atKi  literal  performance.  Whe- 
ther the  thing  warranted  lie  material  or  not,  and  whether  the 
loss  happened  by  reason  of  a breach  of  tlie  warranty,  or  did 
not,  is  immaterial.  A breach  of  it  avoids  the  contract  ah 
initio.  Every  condition  precedent  requires  a strict  perform- 
ance to  entitle  a party  to  his  right  of  action.  But  seawor- 


o Peters  v.  Pboenix  In«.  Companj-,  3 flerg-.  Sf  Ratmle,  25. 
t Tbe  caaea  are  well  collected  in  Phillips  on  Jnsuranee,  p.  113 — 
1 19. 

c Aonen  v.  VVoodmae,  3 Tmunt.  Rep.  299.  Sewall,  J.,  3 Mass. 
Rep.  347. 

d Tidmarab  v.  Waahington  F.  & M.  Ina.  Company,  4 Mason,  439. 
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thinesB  in  port  may  b«  ona  thing,  and  seaworthiness  for  a 
whole  voyage  quite  another,  and  a ship  may  be  seaworthy  io 
harbour  when  under  repair,  though  she  would  not  be  so  in 
that  condition  at  sea.*  It  was  held,  in  the  case  of  Weir  v. 
Aberdeen,*  that  though  a ship  be  unseaworthy  at  the  com- 
mencement of  the  risk,  yet  if  the  defect  be  cured  before  a 
loss,  a subsequent  loss  is  recoverable  under  the  policy.  The 
argument  of  Lord  Tenterden  in  favour  of  (his  doctrine  is 
very  weighty,  but  a doubt  seems  to  have  been  latterly  thrown' 
over  its  solidity  by  the  Supreme  Ck>urt  of  the  United  States.* 
The  most  usual  express  warranties  are,  that  the  ship  was 
safe  at  such  a time,  or  would  sail  by  such  a day,  or  would 
sail  with  convoy,  or  a warranty  against  illicit  and  contraband 
trade,  or  that  the  property  insured  is  neutral.  During  the 
long  maritime  wars  that  grew  out  of  the  French  revolution, 
and  while  we  continued  in  our  neutral  position,  the  warran- 
ty of  neutrality  attracted  great  attention,  and  became  a very 
fruitful  topic  of  discussion  in  the  courts  of  justice.  It  was 
understood  and  settled,  that  it  was  not  sufficient,  under  this 
warranty,  that  the  ship  and  cargo  be  in  feet  neutral.  They 
must  be  neutral  to  the  purpose  of  being  protected,  and,  there- 
fore, the  ship  must  have  the  requisite  insignia  of  neutrality, 
by  being  duly  documented  as  a neutral  vessel,  and  by  being 
unaccompanied  with  documents  that  go  to  falsify  the  warran- 
ty. She  must  also  have  been  conducted,  throughout  the 
voyage,  according  to  the  duties  which  particular  treatises, 
and  the  geueral  rules  of  neutrality,  enjoin,  so  as  to  be  enti- 
tled to  protection,  by  the  law  of  nations,  in  the  courts  of  the 
belligerent  powers.  To  construe  the  engagement  to  be  less 


a Aaoso  r.  Woodman,  3 Taunt.  Hfp.  299.  Bond  v.  Nutt,  Coup. 
Rtp.  601.  Pawion  r.  ^atsoo,  78  j.  Dchahn  r.  Harllej,  1 Tijrm 
Rep.^43.  Woriley  r.  Wood.  6 Term  Rfp.  710.  Fowler  V.  iEtoa 
Fire  lot.  Company,  6 Cowen'i  Ftp.  673. 
h 2 Bantu,  if  Aid.  320. 

c M'Laaaban  T.  The  Unireraal  Ins.  Company,  1 Feleri’  ftep.  170. 

VoL.  III.  37 
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than  that,  would  be  to  render  it,  in  a great  degree,  idle  and 
nugatory.  On  such  a warranty  the  insurer  lays  out  of  view 
the  risk  of  loss,  by  reason  of  the  want  of  due  proof  of  neu- 
trality, and  of  a strictly  neutral  conduct.  The  insured  hav- 
ing in  his  own  hands  the  means  to  maintain  his  averment, 
he  is  bound  to  do  it  whenever  and  wherever  the  neutrality  of 
the  property,  or  its  privileges  as  such,  are  called  in  question.* 
The  warranty  imposes  upon  the  insured  the  exact  obser- 
vance of  all  those  duties  which  belong  to  a neutral  vessel ; 
and  by  the  violation,  or  by  the  omission,  of  any  clear  and 
certain  neutral  duty,  the  vessel  forfeits  her  neutrality,  and  the 
warranty  is  broken.  The  neutral  is  bound  to  submit  to  visi- 
tation and  search,  and  resistance  thereto  would  be  ii  breach 
of  the  warranty.* 

Many  interesting  questions  arise  in  the  course  of  a mari- 
time war,  upon  the  warranty  of  neutrality,  but  which  attract 
no  attention  while  they  remain  dormant  in  a season  of  ge- 
neral peace.  One  of  those  questions  held  a prominent  place 
some  years  ago  in  the  jurisprudence  of  this  country,  and  led 
to  very  vexed  discussions,  and  contradictory  results.  The 
controversy  to  which  I allude  was  concerning  the  legal  cfTect, 
in  a suit  upon  the  policy,  of  a sentence  of  condemnation  in 
the  admiralty  courts  of  the  belligerent  powers,  of  property 
warranted  neutral,  but  captured,  libelled  and  condemned  as 
enemy’s  property.'  The  general  result  of  those  discussions 
has  been  already  stated,  and  they  will  probably  not  be  re- 
vived until  some  maritime  war  shall  hereafter  arise,  to  stimu- 
late cupidity,  and  disturb  the  commerce  of  the  ocean. 


a Blagge  r.  New-York  Ids.  Compaa;,  I Cninei'  Rep.  549.  Baring 
V.  Royal  Exchange  lot.  Company,  5 Eatl't  Rep.  99.  Carrere  v.  Union 
Ini.  Company,  Candy' t Mar thall,  406,  a.  note.  Calbraitb  r.  Grade, 
ibid.  Phoenix  Ina.  Company  v.  Pratt,  2 Btigi.  Rep.  308.  Wilcocki 
V.  Union  Ins.  Company,  ibid.  574.  Coolidge  v.  N.  Y.  Firemen  Io«. 
Company,  14  Johnt.  Rep.  308. 
b See  vol.  i.  1 53. 
e See  vol.  ii.  I.ec.  27. 


Digitized  by  Google 


Lee.  XLVIII.]  OF  PEUSONAL  PROPERTY.  291 

(6.)  Of  the  nature,  variety,  and  extent  of  the  risks  or 
perils  within  the  policy. 

The  general  rule  is,  that  the  insurer  charges  himself  with 
all  the  maritime  perils  that  the  thing  insured  can  meet  with 
on  the  voyage : preestare  tenelur  quodcunque  damnum  ob~ 
veniens  in  mari.  It  was  an  ancient  opinion  stated  by  San- 
tema,  that  the  insurer  was  not  responsible  for  very  unusual 
and  extraordinary  perils  not  specially  stated.  But  such  a 
principle  is  now  utterly  exploded,  and  the  pdicy  sweeps  with- 
in its  inclosure  every  peril  incident  to  the  voyage,  however 
strange  or  unex{>ected,  nnless  there  be  a special  exception.* 
The  perils  enumerated  in  the  common  policy  are  sufficiently 
comprehensive  to  embrace  every  species  of  risk  to  which  ships 
and  goods  are  exposed  from  the  perils  of  the  sea,  and  all 
other  causes  incident  to  maritime  adventure.  The  enume- 
rated list  may  be  enlarged  or  abridged  at  the  pleasure  of  the 
parties. 

A person  may  protect  himself  by  insurance  agtunst  all  los- 
ses except  such  os  may  be  repugnant  to  public  policy  or  po- 
sitive prohibition,  or  occasioned  by  his  own  misconduct  or 
fraud.  Against  the  latter  it  is  not  to  be  presumed  any  insu- 
rance could  be  effected,  nor  would  the  courts  tolerate  such  a 
vicious  principle ; for  this  would,  as  Pothier  says,  be  a contract 
which  would  invite  ad  delinquendum.’’ 

1.  Of  the  acts  of  the  government  of  parties. 

An  insurance  against  loss  by  reason  of  the  acts  of  one’s 
own  government,  as  an  arrest,  or  embargo,  is  valid.  There 
is  no  distinction  on  this  point  between  a foreign  and  domestic 
embargo ; and  if  the  embargo  intervenes  alter  the  commence- 
ment of  the  risk,  it  suspends  but  does  not  dissolve  the  contract 


a Santema  tie  Att.  part  3,  o.  72.  Ord.  dt  la  Jiar.  tit.  Att.  art.  tO. 
Code,  art.  350.  Boulay  Paly,  tom.  iv.  9. 

b Goix  r.  Koox,  1 Johnt.  Cat.  337.  Simeon  T.  Bazett,  3 MauU  q 
Stitt.  94.  Pothier,  Trmtt  dt  An.  No.  65. 
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•f  iniurance,  and  the  insured  may  abandon  and  claim  a to- 
tal lose.*  The  same  principle  is  incorporated  into  the  ne9r 
French  commercial  code,  and  it  pervades  universally  the  law 
of  insurance.*  A distinction  has,  however,  been  taken  be- 
tween that  case  and  a claim  arising  between  subjects  of  dif- 
ferent states,  and  it  has  been  held,  that  a foreigner  could  not 
claim  against  a British  underwriter,  founded  on  the  act  of 
his  own  state,  any  more  than  if  the  claim  was  created  by 
his  own  act,  and  on  the  principle  that  he  was  to  be  deemed  a 
party  to  the  public  authoritative  acts  of  his  own  government.' 
But  Lord  EUenborough  afterwards  threw  a doubt  over  the 
doctrine,  and  explained  away  the  force  of  it,  by  raising  re- 
fined distinctions.  He  said,  the  exclusion  of  risk  occasioned 
by  the  act  of  the  assured’s  own  government,  was  only  an 
implied  exclusion  from  the  reason  and  fitness  of  the  thing, 
and  might  be  rebutted  by  circumstances.^  The  distinctions 
were  afterwards  pointedly  disclaimed,  and  the  whole  doctrine 
exploded,  on  a writ  of  error,  in  the  Exchequer  Chamber  ;* 
and  it  was  there  established,  that  it  was  no  objection  to  the 
right  of  recovery  by  the  insured,  that  the  loss  happened  by 
the  act  of  the  government  of  his  country,  though  he  and  the 
instuer  were  subjects  of  different  states.  The  latter  rule  has, 
likewise,  after  a clear  and  accurate  review  of  the  cases,  been 
adopted  as  just  and  solid  by  the  Supreme  Court  of  New-York ; 
and  it  was  declared,  that  a subject  was  not  to  be  deemed  a 
patty  to  the  legislative,  and  much  less  to  the  judicial  acts  of 
his  own  country,  so  as  thereby  to  deprive  him  of  remedy  on 


s Pace  r.  Tbooipaon,  cited  in  Park  on  Iruttranu,  109,  n.  6th  edit. 
Odlin  T.  Penn.  Ins.  Co.  S Wath.  Cir.  Rep.  SIS.  Delano  r.  Bedford 
Iniurance  Company,  10  Matt.  Rep.  347.  M'Bride  v.  Marine  Inn- 
rance  Company,  5 Johnt.  Rep.  899. 
k Code  dt  Com.  art.  369.  1 Emtrigon,  541.  Pothier,  b.  t.  No.  S9. 
c Conway  t.  Gray,  10  Eatl't  Rep.  536.  Mennett  r.  Bonham,  IS 
Eaet'e  Rep.  477.  Flindt  T.  Scott,  ibid.  585. 
d Simeon  T.  Bazett,  3 Maule  Selw.  94. 
a Bacett  r.  Meyer,  5 Taunt.  Rep.  834. 
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a policy  by  a foreign  insurance  office,  by  reason  of  any  acts 
or  judgments  of  his  own  country.  The  contrary  doctrine  was 
founded  on  a fanciful  and  unreasonable  theory.* 

2.  Of  interdiction  of  commerce. 

An  interdiction  of  commerce  with  the  port  of  destination, 
or  a denial  of  entry  by  the  power  at  the  port,  or  by  a block- 
ade, has  been  held  not  to  be  a loss  within  the  policy,  by  de- 
cisions in  England  and  in  this  country.  The  loss  must  be 
occasioned  by  a peril,  acting  upon  the  subject  insured  imme- 
diately, and  not  circuitously,  and  a just  fear  of  capture  is  not 
sufficient.*  But  there  arc  other  cases,  which  have  declared 
that  an  interdiction  of  commerce  with  tlie  port  of  destination 
by  means  of  a blockade,  or  the  possession  of  the  port  by  an 
enemy,  was  a peril  within  the  policy.  It  is  considered  a loss 
by  restraint  of  princes  which  could  not  be  resisted,  and  ope- 
rates as  effectually  as  if  the  vessel  was  actually  seized.  It 
would  be  unreasonable  to  require  the  insured  to  rush  into 
danger  with  the  moral  certainty  of  loss.  There  is  no  doubt 
about  the  general  principle,  tliat  if  the  voyage  be  relinquished 
merely  through  fear  of  capture,  the  loss  is  not  covered  by 
the  policy.  The  apprehension  of  capture,  or  of  any  other 
peril  in  transitu  is  no  ground  of  abandonment.  In  the  cases 
in  which  a just  fear  of  one  of  the  perils  insured  against,  has 
been  deemed  equivalent  to  the  presence  of  vis  major  and 
sufficient  to  charge  the  loss  upon  the  insurer,  the  danger  was 
imminent,  and  might  be  said  to  be  present  and  palpable,  as 
well  as  apparently  remediless  and  morally  certain.  If  there- 
fore the  danger  be  so  great  as  to  amount  to  almost  a cerlain- 


a Frmacis  ▼.  Ocean  Iniarance  Company,  6 Coiam’a  Rtp.  404. 
b Hadkinaon  r.  Robinioo,  3 Boi.  4-  Putter,  388.  Lnbback  t.  Row- 
craft,  5 Etp.  JY.  P.  Rep.  50.  Parkin  r.  Tonno,  1 1 Eatl't  Rep.  it. 
Richardson  t.  Maine  Insorance  Co.  8 Matt.  Rep.  lOS.  King  t.  The 
Delaware  Ins.  Co.  2 Watk.  Cir.  Rep.  300.  Smith  t.  The  Unirersal 
Ins.  Co.  6 Wheaton,  176. 
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ty  of  capture,  it  becomes  a restraint  in  contemplation  of  the 
policy.*" 

A warranty  against  illicit  trade  was  introduced  into  some 
of  our  American  policies  in  1788.  It  was  intended  to  apply 
only  to  seizures  for  breaches  of  the  laws  of  trade,  and  the 
commercial  regulations  of  ports.  ^ It  does  not  extend  to  sei- 
zures for  offences  against  the  law  of  nations,  nor  to  acts  of  law- 
less violence,  though  committed  under  a pretext  of  some  mu- 
nicipal regulation  ; nor  to  arbitrary  seizures  under  the  pre- 
tence of  illicit  trade,  when  in  truth  no  such  thing  existed.  It 
only  applies  to  protect  the  insurers  against  illicit  trade  actu- 
ally carried  on  or  attempted.* 

3.  Of  risks  excluded  by  the  usual  memorandum. 

To  prevent  disputes  respecting  partial  losses,  arising  from 
the  perishable  <iuality  of  the  goods  insured,  or  from  trivial 
subjects  of  difference,  it  has  been  a general  practice  to  intro- 
duce into  policies  a stipulation,  by  way  of  memorandum, 
that  upon  certain  enumerated  articles,  the  insurer  should  not 
be  liable  for  any  partial  loss  whatever,  and  upon  others  for 
none,  under  a given  rate  per  cent.  This  clause  was  first  in- 
troduced into  the  English  policies  about  the  year  1749.  Be- 
fore that  time  the  insurer  wa.s  liable  for  every  injury,  how- 
ever small,  that  happened  to  the  thing  insured.  In  France, 
if  there  lie  no  such  express  stipulation,  the  ordinance  of  the 
marine,  and  afterwards  the  new  code,  provides  that  the  in- 


a I Emerson,  507 — 512.  Symonds  T.  Union  Insurance  Co.  4 Do/- 
lat’  Rep.  417.  ScUmidt  r.  Union  Insurance  Co.  1 Johm.  Rep.  249. 
Craig  T.*Union  Insurance  Co.  6 Johm.  Rep.  226.  Barker  v.  Blakes,  9 
East’s  Rep.  283.  Olivera  v.  The  Union  Insurance  Co.  3 Wheal.  Rep. 
183.  Saltus  V.  Union  Insurance  Co.  15 /oAns.  il^.  523.  Thompson 
r.  Read,  12  Serg.  if-  Raiele,  440.  Simonds  y.  Union  Insurance  Co.  t 
Wash.  Cir.  Rep.  382. 

. b Faudcl  y.  Pho-nix  Ins.  Co.  4 Serg.  <•  Rault,  29.  Cuculu  r,  The 
Orleans  Ins.  Co.  18  Mariin't  Lout.  Rep.  1 1 
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surer  shall  not  be  liable,  if  the  partial  loss  does  not  exceed 
one  per  cent,  of  the  value  of  the  article  damaged." 

The  memorandum  clause  in  a policy,  usually  declares  that 
the  enumerated  articles  should  be  free  from  average  under  a 
given  rate,  unless  general,  or  the  ship  be  stranded.  In 
consequence  of  this  exception,  all  small  partial  losses,  how- 
ever inconsiderable,  are  to  be  borne  by  a general  average, 
provided  they  were  incurred  in  a case  proper  for  such  an 
average ; and  in  Cantillon  v.  London  Assurance  Compa- 
ny,* it  was  held  that  the  exception  amounted  to  a conditioti, 
and  that  if  the  ship  was  stranded,  the  insured  was  let  in  to 
prove  his  whole  partial  loss.  But  in  Wilson  v.  Smith, ‘ that 
decision  was  overruled,  and  it  was  held  that  those  words  did 
not  make  a condition,  but  only  an  exception  ; and  that  in  the 
case  of  stranding,  and  in  ail  coses  proper  for  a general  ave- 
rage, and  in  those  cases  only,  the  memorandum  did  not  ap- 
ply. Afterwards,  in  Mason  v.  Skurray,*  Lord  Mansfield 
held  the  same  doctrine ; and  in  Cocking  v.  Fraser,’  the 
principle  was  carried  still  further,  and  received  its  due  expan- 
sion, and  was  clearly  and  precisely  defined.  It  was  settled 
by  a strong  determination  of  the  court  of  K.  B.,  that  though 
a total  loss  may  exist  in  certain  cases  when  the  voyage  is  de- 
feated, yet  in  case  of  perishable  articles  within  the  memoran- 
dum, the  insurer  is  secure  against  all  damage  to  them,  whe- 
ther great  or  small,  whether  it  defeats  the  voyage,  or  only 
diminishes  the  price  of  the  goods,  unless  the  article  be  com- 
pletely and  actually  destroyed,  so  as  no  longer  jrhysically  to 
exist.  Considering  the  difficulty  of  ascertaining  how  much 
of  the  loss  arose  by  the  |)erils  of  the  sea,  and  how  much  by 


a 3 Burr,  Rep.  1551.  Ord.  de  la  Mar.  til.  Atturaucet,  art.  47. 
Code  de  Commerce,  art.  408. 
b Cited  3 Barr.  Rep.  1553. 
c 3 Burr.  Rep.  1550. 
d Park  on  Int.  160. 

« Park  on  liu.  151.  25  fleo.  III. 


Digitized  by  Google 


296 


OF  PERSONAL  PROPERTY.  [Part  V. 


the  perislmbie  nature  of  the  commodity,  and  the  impoailions 
to  which  insurers  would  be  liable  in  consequence  of  that  dif- 
ficulty, the  rule  of  construction,  as  settled  in  that  case,  is 
very  salutary,  by  reason  of  its  simplicity  and  certainty. 

But  this  decision  was  shaken,  and  the  original  doctrine  of 
Lord  Ch.  J.  Ryder,  in  Cantillon  v.  London  Assurance 
Company,  revived,  by  the  decision  of  the  K.  B.  in  Burnet  v. 
Kensington, which  declared,  that  if  the  ship  be  stranded, 
it  destroyed  the  exception,  and  let  in  the  general  words  of  the 
policy.  It  was  also  shaken  by  the  observations  of  Lord  Al- 
vanley,  in  Dyson  v.  Rowcroft,*  and  of  Lord  Ellenborough, 
in  Cologan  v.  London  Assurance  Company.^  In  out 
American  courts,  the  doctrine  of  the  case  of  Cocking  v. 
Fraser  is  the  received  law.  It  was  explicitly  and  pointedly 
recognised  as  a sound  decision  by  the  Supreme  Court  of  New- 
York,  in  Maggrath  v.  Church,*  and  it  has  received  a simi- 
lar sanction  in  subsequent  cases,  in  that  and  in  other  courts 
and  the  weight  of  authority  is  in  favour  of  the  doctrine,  that 
in  order  to  charge  the  insurer,  the  memorandum  articles 
must  be  specifically  and  physically  destroyed,  and  must  not 
exist  in  specie.  It  has  been  frequently  a vexed  point  in  the 
discussions,  whether  the  insurer  was  holden,  if  the  memo- 
randum articles  physically  existed,  though  they  were  abso- 
lutely of  no  value.  The  dicta  of  some  of  the  judges  in  the 
cases  referred  to,  are  in  favour  of  the  doctrine,  that  an  extin- 
guishment of  the  memorandum  articles  in  value,  was  equi- 
valent to  an  extinguishment  in  specie  ; and  there  is  much 
plausible  reasoning  in  favour  of  that  explanation  of  the  rule. 


a 7 Ttrm  Rep.  210. 
i 3 Bo».  4-  Pull.  474. 
c S Maule  <f-  Sehc.  447. 
d I CntnM'  Rep.  196. 

t Ncilson  V.  Culutnbia  Ins.  CompunT,  ZCainet'  Rep.  lOS.  Saltui 
T.  Ocean  Ins.  Company,  14  Johns.  Rep.  I3B.  Marcardier  t.  Chesa- 
peake Ins.  Company,  8 Craneh'e  Rep.  39.  Morean  v.  The  U.  S.  Ins. 
Company,  I Wheal,  Rep.  219. 
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Lord  ElleDborough,  in  Cologan  v.  London  Assurance  Com- 
pany, expressed  himself  strongly  on  the  point,  and  declared, 
that  it  could  not  be  less  a total  loss  because  the  commodity 
subsisted  in  specie,  if  it  subsisted  only  in  the  form  of  a nui- 
sance. There  was  a total  loss  of  the  thing,  if,  by  any  of  the 
perils  insured  against,  it  was  rendered  of  no  use  whatever, 
although  it  might  not  be  entirely  annihilated.* 

If  there  be  a total  loss  of  the  voyage  by  reason  of  ship- 
wreck, or  any  other  casualty,  and  there  be  no  other  means 
to  forward  the  cargo,  there  is  no  distinction  between  the 
memorandum  articles  and  the  rest  of  the  cargo.  The  total 
loss  applies  equally  to  the  whole.*  When  part  of  the  articles 
iti  the  memorandum  are  totally  destroyed  by  the  perils  in- 
sured against,  and  the  residue  remains  partially  damaged,  it 
has  been  a very  unsettled  question,  whether  the  insured  was 
entitled  to  recover  for  the  part  so  totally  lost.  The  cose  of 
Davy  V.  Milford, ‘ is  a strong  determination  in  favour  of  the 


a 5 J^tauU  ^ Stt\JD.  447.  Parry  v.  Aberdcin,  9 liamv:.  S(  Cre$t, 
411.  Mr.  Uenccke  saya,  that  (lie  prevalent  opinion  now  that  if  (he 
memorandum  articles  arc,  by  sea  damage,  rendered  of  no  Wue,  (here  is  a 
total  loss,  (hough  (hey  exist  in  specie.  And  yet  ho  puts,  and  leaves  un- 
answered the  question,  whether, if  a cargo  of  fi^h  valued  at  100  pounds, 
be  entirely  rotten,  and  can  be  sold  for  one  sliilling,  fur  manure,  is  that 
deemed  of  any  value  ? Dcnccke  on  tndemnitfj^  379. 

6 Manning  v.  Newnhain,  Cun</y'«  AfarsAri//,  006.  Cologan  v.  Lon- 
don Assurance  Company,  5 Maul^  4r  Stlxc.  447.  Morcao  v.  U.  8.  Ins. 
Company,  1 JVheaL  Rep.  219.  Maggralh  v.  Church,  I Cainet*  Rep, 
214,  and  see  Philiips  on  Jnfurance^  p.  409,  where  all  (he  cases  on  this, 
equally  as  on  all  other  subjects  which  he  discusses,  are  collected  and 
stated  with  extraordinary  diligence  and  accuracy,  considering  the  com- 
plicated nature  and  infinite  variety  of  the  questions  and  decisions  that 
at  this  day  constitute  the  law  of  insurance.  The  French  code,  art.  409, 
exempts  the  insurer,  under  (he  clause  free  from  average,  from  all  par- 
tial losses,  except  tn  cate*  which  authorize  nn  ahandotimenl  ; and,  in 
such  cases,  tho  insured  has  the  option  between  the  abandonirtcnt  and 
the  claim  for  average  loss, 
c 15  East's  Rep.  559. 

\oL.  111.  3S 
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recover}'.  It  was  said,  tliul  there  was  no  case,  nor  no  reason 
to  maintain,  that  where  the  least  particle  of  the  thing  insured 
subsisted  in  specie,  though  the  greater  part  was  acturdly  de- 
stroyed, the  insured  should  be  precluded  from  recovering  the 
value  of  that  which  was  totally  lost.  The  language  of  some 
of  the  judges,  afterwards,  in  Cologan  v.  London  Assurance 
Company, “ was  to  the  same  effect.  But,  in  opposition  to 
that  doctrine,  we  have  the  case  of  Hedburgh  v.  Pearson,* 
in  which  the  hogsheads  of  sugar  covered  by  the  memoran- 
dum were  saved,  but  the  greater  part  of  the  loaves  in  each 
hogshead  were  washed  out  and  destroyed  by  a peril  of  the 
sea,  and  yet  it  was  held  to  be  only  an  average  loss,  and  the 
insurer  wholly  discharged.  So,  in  G7ierlain  v.  Col.  Ins. 
Co.,‘  part  of  the  memorandum  articles  (and  which  were  dis- 
tinct kinds  of  provisions,  and  specifically  enumerated  in  the 
policy)  were  lost  by  shipwreck,  and  the  insured  was  not  al- 
lowed to  recover,  on  the  ground  that  the  insurance  was  upon 
so  much  cargo  as  an  integral  subject,  and  the  insurer  was  not 
liable  for  any  particular  item,  though  it  was  totally  lost.  The 
court  referred  to  several  decisions  in  the  French  tribunals,  as 
reported  by  Emerigon,''  and  to  the  doctrine  of  that  writer,  by 
which  it  appears,  that  in  France,  under  the  clause  free  of 
average,  the  insurer  is  not  holdcn,  though  part  of  the  subject 
insured  ho  totally  destroyed.  The  principle  is,  that  the  par- 
ties have  a right  to  make  their  own  contracts,  and  if  the  con- 
tract he  lawful,  it  becomes  a law  to  the  court,  and  it  would 
introduce  uncertainty  and  ainfusion  to  undertake  to  modify 
the  i:ontract  (ns  they  do  in  Italy,  under  this  very  clause'’) 
upon  assumed  principles  of  equity.  The  cases  of  Biays  v. 
The  Chesapeake  Insurance  Company,  Morean  v.  The 


a 5 .Vaw/f  if*  SWir,  447. 
b 7 Taunt,  li^p.  154. 

C 7 Johns.  }iep.  ti  ll* 
d 1 Kmerii^on^  6ti‘? — 670. 

« Targa^  ch.  52,  not.  10.  Casaregity  Disc.  47,  d.  10. 
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United  Slates  Itisvrance  Company,  and  of  Humphrey  v. 
The  Union  Insurance  Company, have  established  (he 
same  rule,  that  the  iinderwritor  p:i3-9  nothing  if  the  loss  of 
the  memorandum  articles  he  partial,  and  not  total,  and  it  is 
partial  only  when  part  of  the  cargo  arrives  in  safety,  however 
deteriorated  in  value,  though  another  pait  of  the  cargo  had 
been  wholly  destroyed  by  disasters  on  the  voyage.  This  may 
now  be  considered  as  the  settled  law  of  this  country’  on  the 
subject* 

The  French  law  jxjsitively  requires,  that  goods,  suhject  bv 
their  nature  to  particular  detriment  or  diminution,  be  s|)ocificd 
in  the  policy,  otherwise  the  insurer  is  not  liable  for  the  losses 
which  may  hap|)en  to  those  articles,  uidess  the  insured  was 
ignorant  of  the  nature  of  the  cargo  at  (he  time  the  contract 
was  made.'  This  is  a valuable  rule,  calculated  to  guard 
against  dispute  and  imposition. 

4.  Of  the  usual  perils  covered  by  the  policy. 

It  will  not  be  necessar}’,  nor  will  this  course  of  instruction 
permit  me  to  do  more,  than  take  notice  of  a few  of  the  pro- 
minent perils  which  accompany  the  voyage,  and  surround  it 
with  danger. 

The  ignorance  or  inattention  of  the  master  or  mariners, 
is  not  one  of  the  perils  of  the  sea.*'  Those  words  apply  to  all 


a 1 Crunch,  A\h.  1 frAcflt.  TJcy?  219.  227.  note.  3 .Voton,  429. 

6 W.-idsworlh  ».  Pacific  Ins.  Coin|ian)-,  4 Wendell,  2'3.  In  that  caae 
it  was  decided,  tliat  tlic  nndcrwrilcr  was  not  answerable  for  a partial 
loss  no  memorandum  articles,  except  for  general  average,  unless  there 
be  a tulal  lull  of  the  whole  o(  the  particular  species,  whether  the  parti- 
cular article  be  shipped  in  bullc,  or  in  separate  boxes  or  packages.  So 
in  Drookc  v.  Louisiana  Ins.  Co.  17  Martin,  530,  where  the  insurance 
was  of  a cargo  of  mules  as  memorandum  articles,  it  was  held  that  there 
must  be  a physical  total  loss  of  the  whole  number  insured,  to  aulhorixe 
a recovery.  See  16  Martin,  640.  601,  discussions  on  the  same  case. 

c Ord.  de  la  Mar.  tit.  Det  din.  art.  31.  Code  de  Commerce,  art. 
355. 

d Pothier,  h.  t.  No.  64.  Gregson  v.  Gilbert,  Park  on  Iniurance,  S3. 
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those  natural  perils  and  operations  of  the  elemenls  which  oc- 
cur without  the  intervention  of  human  agency,  and  which 
the  prudence  of  man  could  not  foresee,  nor  his  strength  resist. 
Quocf  fato  contingit,  et  aiivis  patrifamilias,  quamvis  di- 
ligentissimo  possit  conlingere.  The  imprudence,  or  want 
of  skill  in  the  master,  may  have  been  unforsecn,  but  it  is  not 
a fortuitous  event.*  The  insurer  undertakes  only  to  indem- 
nify against  extraordinary  perils  of  the  sea,  and  not  against 
those  ordinary  ones  to  which  every  ship  must  inevitably  be  ' 
exposed  ; but  it  is  often  diflicult  to  discriminate  between  da- 
mage occasioned  by  the  ordinary  service  of  the  voyage,  and 
which  fulls  upon  the  owner,  and  by  a peril  of  the  sea  for 
which  the  insurer  is  responsible.  Damages  resulting  from 
the  ordinary  employment  of  the  ship,  or  the  inherent  infirmi- 
ty of  the  article,  as  the  loss  of  an  anchor  by  the  friction  of  the 
rocks,  or  the  wear  and  tear  of  the  equipment  of  the  ship,  or 
her  destruction  by  worms,  or  the  diminution  of  liquids  by  the 
ordinary  leakage  to  which  they  are  naturally  subject,  or  hemp 
taking  fire  in  a state  of  effervescence,  may  be  mentioned  as 
instances  of  losses  which  arc  not  within  the  policy,  l>ccaU8e 
they  arc  not  losses  attributable  to  a cas  fortuity  It  has  even 
been  a vexed  question,  whether  damage  done  to  a ship  by 
rata,  was  among  the  casualties  comprehended  under  perils  of 
the  sea,  and  the  authorities  are  much  divided  on  the  question. 
The  better  opinion  would,  however,  seem  to  be,  that  the  in- 


a In  fitraccha,  Glot»n»  22  catut  fortuUui  i*  defined  lo  be  accidtn$^ 
quod  per  cutlodiam^curam  ct  diligmiiom  vtenliM  humnna-.  etifart  non 
potest,  Santernn,  de  Jits,  pars  3,  n.  C5,  addn,  uhi  diligentissimus  pra:^ 
carisset,  et  protndiisrl  non  di/itur  prrprie  ensut  J^ortuitus. 

b Kfi/in,  Itmi.  ii.  81.  /’o/Aicr,  Jf*  No.  66.  1 Emerigon,  ZOO, 

Riiol  V.  Varr,  1 Etp.  *y.  P.  Rep.  444.  Marlin  v.  Falcm  Marine  lr>su- 
rance  Company,  2 Jlep.  420.  Boyd  v.  Dubois,  3 Cnmph.  JJ',  P, 

Rep.  133.  Mr.  Phillips,  in  liis  J^cnlise  on  Insurance^  p.  2f>2,very 
properly  addti,  Ibat  if  llic  irgury  to  llic  sliip  by  worms  arose  from  the 
loss,  by  a sea  pen),  of  ilie  protection  of  (he  copper  alieathing,  the  insa- 
rert  may  reasonably  be  charged. 
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surer  is  not  liable  for  this  sort  of  damage,  because  it  arises 
from  the  negligence  of  the  common  carrier,  and  it  may  be 
prevented  by  due  care,  and  is  within  the  control  of  human 
prudence  and  sagacity.” 

When  a missing  vessel  shall  be  presumed  to  have  perished 
by  a peril  of  the  sea,  depends  upon  circumstances,  and  there 
is  no  precise  time  fixed  by  the  English  law.*  In  the  French 
law,  a vessel  not  heard  from  is  presumed  to  be  lost  after  the 
expiration  of  one  year  in  ordinary  voyages,  and  of  two  years 
in  long  ones.”  The  ordinances  of  foreign  states  have  been 
very  arbitrary  on  this  point.  Thus,  by  the  ordinance  of 
Hamburgh,  a_ship  was  presumed  to  be  lost,  if  bound  to  any 
place  in  Europe,  and  not  heard  from  in  three  months,  and 
by  the  Rccopilacion  ties  hoyes  de  Indies,  in  Spain,  if  not 
heard  from  within  a year  and  a half.^  In  the  case  of 
missing  vessels,  the  loss  is  presumed  to  have  happened  im- 
mediately after  the  date  of  the  last  news  ; so  that  if  an  insu- 
rance be  for  three  months,  and  the  vessel  not  being  heard 
from,  a further  insurance  is  made  for  a year,  and  the  vessel 


o Dale  T.  Hall,  1 JFiVj.  Rep.  2BI.  Hunter  t.  Potta,  4 Camjib.  JV. 
F.  Rep. ‘203,  A)'injr  V.  Astor,  6 Coiccn'a  266.  Roccut,  dt  ,9u. 
n.  49.  Cteirac,  lur  le  Guidon,  c\t.  !i,  art.  8,  and  Emerigcm,  torn.  i.  377, 
378,  wlio  cites  (lie  Dig.  19.  2.  13.  6, and  Casaregis,  Stracchn,  Santerna, 
Kuricke,  and  Targa,  may  all  be  considered  as  maintaining  (be  princi- 
ple, (hat  (be  owner,  and  not  the  insurer,  is  holden  for  an  injury  by  rats; 
and  (be  only  case  that  I have  met  with  directly  to  the  contrary,  is  Gar- 
rigues  v.  Coxe,  1 Finn.  Rep.  592.  The  opinion  of  Santerna,  De  Att. 
pan  4,  n.  31, 32,  is  not  consistent  with  his  own  principles;  for,  while 
he  admits,  that  an  injury  by  rats  cannot  properly  come  under  (he  name 
of  catut  furluitui ; magii  ttl  improviiut  protenieni  ex  alteriue  culpa, 
guam  foHuiltu,  he  still  concludes  it  to  be  a peril  generally  and  absolute- 
ly assumed,  when  not  controlled  by  usage. 

b Green  v.  Brown,  Sir.  Rep.  1199.  Drown  v.  Neilson,  I Cainet' 
Rep,  525.  Gordon  v.  Bowno,  2 Johns.  Rep.  150.  Houstman  r.  Thorn- 
ton, 1 IlnU't  JS‘.  p.  Rep.  242. 
c Code  de  Commerce,  art.  375. 
d I Magens,  89,  90. 
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is  never  heard  from,  in  that  case  tlic  first  insurer  paj's  the 
loss.* 

What  degree  of  peril  changes  it  from  an  ordinary  to  an 
extraordinary  character,  so  as  to  bring  it  within  the  stipula- 
tion of  indemnity,  is  frequently  a perplexing  question,  to  be 
determined  by  the  circumstances  of  the  particular  case.  And 
to  prevent  uncertainty  and  dispute,  it  is  a settled  rule,  that 
the  peril,  whatever  it  may  be,  upon  which  the  policy  attaches, 
must  be  the  proximate,  and  not  the  remote  cause,  of  the 
loss.  Causa  proxitna  non  retnola  spcctatur}  If  a shijj 
be  driven  ashore  by  the  wind,  and  in  that  situation  be  cap- 
tured by  an  enemy,  the  loss  is  to  be  imputed  to  the  capture, 
atid  not  to  the  stranding.*  When  a partial  loss  is  followed 
by  a total  loss,  the  former  may  be  considered  as  merged  in 
the  latter.  The  courts  are  not  to  be  seeking  about  for  odds 
and  ends  of  previous  partial  losses,  when  there  is  an  over- 
whelming cause  of  loss  which  swallows  up  the  whole  sub- 
ject matter.'  So,  on  the  other  hand,  if  the  first  loss  be  dis- 
tinct and  total,  and  be  followed  by  abandonment,  the  rights 
of  tlie  parties  are  fixed,  and  the  courts  are  not  to  cast  their 
eyes  forward  to  see  what  further  perils  awaited  the  pro- 
perty.' 

By  the  rule  and  practice  in  these  United  States,  the  wa- 
ges and  provisions  of  the  crew  during  the  necessary  deten- 
tion of  the  vessel  for  repairs  requisite  in  the  course  of  the 
voyage,  by  reason  of  perils  insured  against,  are  considered  as 
included  in  the  perils  of  the  sea,  and  made  chargeable  upon 


a Boulay  Paly,  tom.  iv.  246. 

6 Walker  T.  Maitland,  fi  Barnvi.  Sf  Atd.  17t.  It  i«  upon  the  prin- 
ciple mentioned  in  the  text,  that  the  insurer  on  goods  is  not  liable  when 
they  arc  sold  by  the  captain  of  a ship,  to  defray  the  expense  of  repairs, 
rendered  necessary  by  a tempest.  Powell  v.  Gudgeon,  5 .V.  S.  431. 
Serguy  r.  Hobson,  4 Bingham,  I3I. 

e Green  v.  Elmslie,  Ptake'i  AT.  P.  Itep.  219. 
d Lirie  t.  Jansen,  12  Eatt'i  Rep.  C48. 

0 ScbietTelin  t.  N.  Y.  Ins.  Co.  9 Jahnt.  Rep.  27. 
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the  insurer  and  we  have  already  seen*  how  far  woges  and 
provisions  constitute  an  item  of  general  average  in  the  cases 
of  capture,  embargo,  or  deteution.  But  I cannot  undertake 
to  specify  more  particularly  the  various  kinds  of  losses  which 
are  deemed  to  be  covered  by  the  general  stipulation  to  indem- 
nify against  perils  of  the  sea.  Many  subtle  distinctions  have 
been  raised  and  discussed  in  the  books  on  this  point,  and 
several  of  them  have  been  stated  or  referred  to  by  Mr.  Phil- 
lips.* 

The  enumerated  perils  of  the  sea,  pirates,  rovers,  thieves, 
include  the  wrongful  and  violent  acts  of  individuals,  whether 
in  the  open  character  of  felons,  or  in  the  character  of  a mob, 
or  as  a mutinous  crew,  or  as  plunderers  of  shipwrecked  goods 
on  shore.^  The  theft  that  is  insured  against  by  name, 
means  that  which  is  accompanied  by  violence,  (latrocinium,) 
and  not  simple  theft  : furtum  non  est  casus  fortuitus.’ 
But  the  stipulation  of  indemnity  against  takings  at  sea, 
arrests,  restraints  and  detainments  of  all  kings,  princes, 
and  people,  refers  only  to  the  acts  of  government  for  govern- 
ment purposes,  whether  right  or  wrong.  An  arrest  in  the 
domestic  port,  after  the  voyage  commenced,  justifies  an  aban- 
donment ; but  if  made  before  the  risk  commenced,  the  con- 


a Walden  t.  Le  Roy,  2 Cainet'  Rep.  263.  Barker  v.  Phenix  las. 
Co.  8 Johiu.  Rep.  307.  Padelford  r.  Boardman,  4 Matt.  Rep.  546. 
t Supra,  p. 

c See  Phillipt'  Treatise  on  Insurance,  p.  254 — 259.  Pirates,  ro- 
tters, thieves,  are  perils  expressly  meotioaed  in  (he  policy  ; but  io  (he 
early  history  of  insurance,  it  was  quite  a vexed  question,  whether  (hey 
svere  included  among  the  general  perils  of  the  sea  ; and  Santrrnn,  and 
after  him  Straceba,  bare  noticed  the  discussions,  and  compiled  learning, 
on  the  point.  It  was  conceded,  that  piracy  was  a casus  fortuitus  of  the 
sea,  bat  not  theft.  Santema,  De  Jlu.  and  Spans,  pars  3,  u.  61 — 65. 
Slraecha,  Glossa.  22,  passim. 

d Nesbit  v.  Lushington,  4 Term  Rep.  783.  Brown  r.  Smith,  1 Dove's 
Rep.  349.  Bondrett  v.  Hentigg,  I Holt's  AT.  P.  Rep.  149. 
e Boulay  Paly,  tom.  iv.  35. 
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tract  is  discharged.*  An  arrest  by  the  admiralty  process,  at 
the  instance  of  an  individual,  on  a private  claim,  is  not  a case 
within  the  policy,  and  it  is  to  be  presumed  the  Court  of  Ad- 
miralty would  indemnify  the  owner  or  insured  in  the  award 
of  costs  and  charges  against  the  unjust  prosecutor.*  Under 
the  insurance  against  fire,  it  is  held,  that  if  the  ship  be  burnt 
under  justifiable  circumstances,  to  prevent  capture,  or  from 
an  apprehension  of  a contagious  disease,  the  insurer  is  lia- 
ble.' If  sails  and  rigging,  put  on  shore  while  the  vessel  is 
repairing  at  a foreign  port,  be  burnt,  they  are  covered  by  the 
policy.''  It  has  likewise  been  held,  after  a very  learned  dis- 
cussion, that  the  insurer  is  answerable  for  a loss  by  fire  occa- 
sioned by  the  negligence  of  the  master  and  mariners.*  This 
decision  is  subsequent  to  that  of  Grim  v.  The  Phenix  In- 
surance Compatiy/  in  which  it  was  held,  after  a discussion 
equally  searching  and  elaborate,  that  a loss  by  fire  arising 
from  carelessness,  was  not  covered  by  the  insurance.  The 
French  law  coincides  with  the  English  decision.'  Every 
species  of  capture,  whether  lawful  or  unlawful,  and  whether 
by  friends  or  enemies,  is  also  a loss  within  the  policy.  Bar- 
ratry is  a ^ril  specially  insured  against,  and  Lord  Mansfield 
thought  it  very  strange,  that  the  underwriter  should  under- 


s lioutay  Paly,  tom.  ir.  233. 

6 Nesbit  v.  Lusbioglon,  ubi  tvp,  Ord.  nf  Hamburg,  2 Jllageni, 
218. 

c Polhier.  li.  I.  n.  53.  Targa,  ch.  50.  Kmerigon,  tom.  i.  434. 
Gordon  v.  Rimmingtoo,  1 Camph.  A".  P.  Rep.  123. 

d Felly  v.  Royal  Ex.  Ass.  Co.  I Burr,  341. 

e Busk  V.  The  Royal  Exchange  Assurance  Company,  2 Bamvo.  Sp 
,3ld.  73.  Walker  v.  Maitland,  5 ibid.  171. 

y 13  Johnt.  Rep.  451. 

g Boulay  Paty,  tom.  iv.  23.  In  Pelapsco  Int.  Co.  t.  Coulter,  3 Pe- 
ters' U.  S.  Rep.  222,  the  decision  was  according  to  the  English  rule, 
that  where  the  policy  covers  the  risk  of  barratry,  and  fire  is  the  proxi- 
mate cause  of  the  loss,  tbe  insurer  is  liable,  and  the  defence  that  negli- 
gence wss  the  remote  cause,  is  inadmissible.  The  weight  of  authority 
IS  therefore  decidedly  against  the  New-York  decision. 
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lake  to  indemnify  against  the  misconduct  of  the  master,  who 
is  the  agent  of  the  insured,  and  subject  to  his  control.*  It 
means  fraudulent  conduct  on  the  port  of  the  master,  in  his 
character  of  master,  or  of  the  raariuers,  to  the  injury  of  the 
owner,  and  witliout  his  consent,  and  it  includes  every  breach 
of  trust  committed  with  dishonest  views.  Barratry  is  used 
by  the  French  writers  in  its  larger  sense,  as  comprehending 
negligence,  as  well  ns  wilftd  misconduct ; tlierefore,  no  illus- 
tration can  be  safely  drawn  from  the  French  authorities, 
when  the  term  is  used  as  in  the  English  and  American  law, 
in  a more  limited  sense,  and  applicable  only  to  the  wilful  mis- 
conduct of  the  master  or  mariners.  To  trade  with  an  enemy 
without  leave  of  the  owner,  though  it  be  intended  for  his 
benefit,  or  for  a neutral  to  resist  search,  though  his  motive  be 
to  serve  the  owner,  or  for  a letter  of  marque  to  cruise,  and 
take  a prize,  though  done  for  the  benefit  of  the  owner,  if  the 
sliip  be  lost  by  reason  of  the  acts,  are  all  of  them  acts  of  bar- 
ratry. So,  sailing  out  of  port  in  violation  of  an  eml>argo,  or 
without  paying  the  port  duties,  or  to  go  out  of  the  icgular 
course  upon  a smuggling  expedition,  or  to  be  engaged  in 
smuggling  against  the  consent  of  the  owner,  are  all  of  them 
acts  of  barratry,  equally  with  more  palpable  and  direct  acts 
of  violence  and  fraud,  for  they  are  wilful  breaches  of  duty  by 
the  master,  in  his  character  of  master,  to  the  injury  of  the 
owner.*  It  makes  no  diflerence  in  the  reason  of  the  thing, 


a We  nrc  told  by  Roccus,  De  Ait.  n.  09,  that  barratry  i«  exprriuly 
excrplcd  iu  llic  policies  at  Naples.  So,  by  llic  ordinance  of  I’bilip  II, 
for  AiiUrcrp,  and  by  llic  usage  nt  Ilollcrdam  and  Cadix,  barratry  in  tlie 
captain  or  mariners  was  not  insurable.  Un  llic  oilier  band, nt  llam- 
bnrgli,  and  Genoa,  and  Uilboa,  it  migbl  be  insured  against.  Emerigm, 
Dft  All.  1.  1 , 306,  7.  OrJ.  de  JiUbun,  cb.  2‘2,  n.  1 9. 

b Slamma  V.  Ilrown.S/r.  Jirp.  1173.  Kniglit  v.  Cambridge,  as  ci- 
ted by  I.ord  Mansfield  in  Cowp.  153,  and  by  l.ord  K.llenborougb  in  8 
£aW,  135, 136.  Vallejo  v.  VVliccler,  Ciru'p.  Ihp.  I ‘13.  lioberlson  v. 
Ewer,  I Term  Rep.  127.  Havelock  r.  I l.ancill,  3 7Vr»i  Rtp.in. 
Muss  V.  Byrom,  6 TVrm  Rep.  379.  I’b.vn  v.  Ilojal  Exchange  Assn- 

VOL.  111.  3'.l 


Digitized  by  Google 


306 


OF  PERSONAL  PROPERTY. 


[Part  V. 


wiiether  the  injury  the  owner  suiTcrs  be  owing  to  an  net  of 
the  master,  induced  by  motives  of  advantage  to  himself,  or 
of  malice  to  the  owner,  or  a disregard  to  those  laws  which  it 
was  the  master's  duty  to  obey,  and  which  the  owner  relied 
upon  him  to  observe.  It  is,  in  either  case,  equally  barratry. 
If  the  ship  be  barratrously  taken  out  of  her  course,  that  act 
takes  tile  whole  property  from  the  possession  of  the  insured, 
and  produces  a total  loss."  But  it  is  requisite,  that  the  lose 
resulting  from  Umj  barratry  must  actually  happen  during 
the  continuance  of  the  voyage  ; and  if  the  ship  be  not  seized 
for  a smuggling  act  until  she  has  been  moored  twenty 
hours  in  safety  at  the  {lort  of  destination,  the  insurer  is  dis- 
charged.* 

We  have  seen,  that  it  is  a vexed  question,  rendered  tlic 
more  per|>lexing  by  well  balanced  decisions,  and  in  direct  op- 
position to  each  other,  whether  a loss  by  fire  proceeding  from 
negligence,  be  cxivered  by  a policy  insuring  against  fire.  It 
is  equally  doubtful,  whether  a loss  by  any  other  peril  in  the 
policy,  operating  immediately  and  proximately  upon  the  pro- 
perty, lie  chargeable  upon  the  insurer,  when  tlie  remote  cause 
of  that  loss  was  the  negligence  or  misconduct  of  the  master 
and  mariners,  not  amounting  to  barratry.  Among  a num- 
ber of  cases  that  bear  upon  the  quest  ion,  the  case  of  Cleve- 
land v.  Union  hmtrancc  Company,’'  may  lie  selected  as  a 
strong  decision  in  favour  of  the  insurer  ; and  the  more  recent 
case  of  Walker  v.  Maitland f as  one  equally  strong  against 


ranco  Company,  7 Term  J\ry.  005.  Earl!  v.  Eoweroft.  0 East't  Rep» 
J26,  iiood  V.  Ncabit,  2 Fkiilaa'  f\rp.  137.  Kcndricke  t.  Dclaficld,  2 
Cainet'  Hep.  C7.  Urown  v.  Union  Jns.  Co.  5 Dax/^  1.  Cook  v.  Com. 
Ins.  Co.  1 i John».  Rep.  40.  Grim  v,  Tlie  Phenix  Insurance  C’ompa- 
ny^  13  Johns.  Rep.  451.  Wilcocks  v.  Union  Inriirancc  Company,  2 
Rinn.  Rep.  574.  Millaudun  v.  N.  Orleans  Ins.  Co.  II  Jfarlin,  602. 

« Dixon  V.  Hcid,  5 Bamw.  JUJ.  597. 
k Lockycr  v,  Oflley,  I Term  Hep.  252. 
c 8 JlfiiM.  Rep.  303. 
d 5 liarn\D,  Jlld.  171. 


Digitized  by  Google 


Lee.  XLVIII.]  OF  PERSONAL  PROPERTY. 


307 


him,  on  tliat  very  point.  It  may  be  cxi>cdicnt  to  suspend 
one’s  own  judgment,  under  such  a sad  uncertaint)'  of  tiie  law, 
andleavethe  question  for  further  judicial  consideration, since  an 
eminent  judge  of  the  Supreme  Court  of  the  United  States  has 
thought  proper  to  take  this  course.* 

II.  Of  the  voyage  in  relation  to  the  policy. 

(1.)  When  the  policy  attaches,  and  terminates. 

The  commencement  and  end  of  the  risk,  de|>end  upon  the 
words  of  the  policy.  The  insurer  may  take,  and  modify, 
what  risks  he  pleases.  The  policy  may  be  on  a voyage  out, 
or  on  a voyage  in,  or  on  the  wliole  complex  voyage  out  and 
in  ; or  it  may  be  for  part  of  the  route,  or  for  a limited  time, 
or  from  port  to  port,  in  an  intermediate  stage  of  the  voyage. 
If  insurance  on  a ship  be  from  such  a place,  the  risk  docs 
not  comuieuce  until  the  vessel  breaks  ground.  If  at  and 
from,  it  then  includes  all  the  time  the  ship  is  in  port  aflcr 
the  policy  is  subscribed,  if  the  ship  be  at  home  ; and  if  abroad, 
it  commences,  according  to  a decision  in  Pennsylvania,  oidy 
from  the  time  she  has  been  safely  moored  twenty-four  hours 
after  her  arrival.*  But  if  a ship  be  expected  to  .arrive  at  a fo- 
reign port,  and  be  insured  at  and  from  that  place,  or  from 
her  arrival  there,  other  cases  say,  the  risk  attaches  from  her 


a 3 MoMon’i  Rej>.  2C. 

6 Garrigues  v.  Cuxc,  1 liinn.  Rep.  592.  In  Treadwell  v.  Tlio 
Union  Insurance  t'ompany,  G Cowen’t  Rep.  270,  the  court  said,  that  a 
foWey  at  and  from  J^orlh  Carolina  to^"ew-York,iy\i  not  attach,  at  least 
as  to  seaworthiness,  until  the  vessel  had  passed  the  boundary  line  of  the 
elate,  though  the  voyage  had  commenced  when  the  vessel  sailed  with 
the  cargo  from  Perquimions’  river,  at  or  near  the  town  of  Hertford, 
in  that  state.  That  was  giving  too  narrow  a construction  to  the  words 
at  and  from  ; for  though  it  has  hcen  justly  held,  (hat  the  warranty  of 
seaworthiness  has  not  the  same  extended  application  in  as  out  of  port, 
while  the  vessel  is  dismantled,  and  undergoing  necessary  repairs,  (Smith 
V.  Surridge,  4 Eep.  JV*.  P.  Rep.  25.)  yet,  to  every  reasonable  extent, 
such  a policy  covers  the  risk  of  the  vessel  while  within  port,  or  within 
the  line  of  the  slate.  ' 
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first  arrival.*  'Phc  risk  is  usually  made  to  continue  until  the 
vessel  has  been  anchored  fur  twenty-four  hours  in  safety,  and 
no  longer ; and  the  rule  has  been  applied,  though  the  loss 
proceeded  from  a cause,  or  death  wound,  existing  before  the 
ship’s  arrival.*  But  the  risk  continues  during  quarantine, 
though  after  the  twenty-four  hours.' 

If  the  policy  be  to  a country  generally,  as  to  Jamaica,  the 
risk  ends  at  the  first  port  made  for  the  purpose  of  unloading, 
after  the  vessel  has  been  moored  there  in  safely  for  twenty- 
four  hours.''  But  in  France,  where  insurances  arc  generally 
to  Uie  fVench  West  India  Islands,  the  risk  on  the  ship 
continues  until  the  cargo  is  discharged  at  the  lost  place  of 


a Motlcaiix  r.  The  London  Assurance  Company,  1 Aik.  Rep.  540. 
Candy' e MarsluUl,'26\ . 2 Cainet’ Casei  in  Error,  172.  In  Parmeter 
V.  Cousins,  2 Ctimpb.  JV.  P.  Rep.  235,  the  ship  was  insured  aland  from 
St.  Michael  to  Kngland,  and  (he  ship  arriving  there  in  distress,  was 
blown  out  to  sea  and  destroyed,  after  Ij  iog  at  anchor  above  Iwenly-four 
liours,  and  Lord  Ellenborough  ruled,  that  the  insurer  was  nut  liable, 
because  the  vessel  had  not  once  been  at  the  place  in  good  safely,  and 
tbe  policy  on  the  homeward  voyage  had  not  attached.  It  is  surprising, 
that  the  construction  of  the  policy  at  and  from,  should  still  remain  to 
be  settled.  The  words  ought  long  since  to  have  been  defined  and  fixed 
with  mathematical  precision.  Lord  llardwicke  says,  the  policy  at- 
taches from  the  fret  arrival.  Ch.  J.  Tilghman  says,  it  attaches  as  soon 
as  the  vessel  hat  been  tafely  moored  twenty-four  hourt.  Lord  Kllenbo- 
rough  requires  tho  vessel  to  he  at  the  place  in  good  safely,  whether  it 
lakes  place  within,  or  not  uulil  above  twcnly-fuur  hours  after  she  has 
arrived  and  anchored. 

b Ltrckycr  v.  Ofliey,  1 Term  Rep.  252.  Merctony  v.  Du.-!opc,  ci- 
ted in  1 Term  Rep.  260.  In  Peters  v.  The  Pheoix  Insurance  Compa- 
ny, 3 Strg.  if  Rawle,  25,  the  court  overruled  this  case  of  Merelony  v. 
Uunlopc,  and  held,  that  where  a vessel  received  lier  death  wuuitd  du- 
ring the  voyage,  or  suflered  damage  above  50  per  cciil.,  she  might  be 
abandoned,  though  sho  had  been  moored  twcoly-four  hours  in  safely  in 
the  port  of  destination,  and  that  it  was  of  no  moment  at  what  time  the 
loss  was  ascertained,  if  it  occurred  during  the  voyage, 
e Wapics  V.  Eaines,  iVr.  1243. 
d L.cigh  V.  Mather,  1 Etp.  A".  P.  Rep.  412. 
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desUiialiuD.*  If  the  policy  contains  a liberty  to  louch,  stay, 
attd  trade,  or  to  totich  and  stay,  or  if  there  be  a known 
usage  of  tra.(Ic,  the  risk  will  be  prolonged  according  to  that 
usage,  or  the  terms  of  the  policy,  and  intermediate  voyages 
may  be  covered  by  the  insurance.* 

The  risk  upon  the  cargo  is  subject  to  much  modification 
by  the  agreement  of  the  parties,  but  it  usually  commences 
from  Uie  loading  thereof  aboard  the  ship,  liy  the  French 
law,  the  policy  covers  the  goods  while  on  the  passage  in 
lighters  from  the  wharf  to  the  sliip,  in  the  harbour  where  she 
is  anchored,  though  not  if  the  goods  are  to  ascend  or  descend 
a river  to  the  ship.'  The  risk  continues  while  the  cargo  is 
nctually  on  board  the  ship,  and  no  longer ; though  if  the  cargo 
be  terajwrarily  landed  from  necessity,  during  the  voyage, 
they  are  still  protected  by  the  policy.''  If  the  policy,  as  is 
usual,  covers  the  risk  upon  the  goods  until  safely  landed, 
then  the  risk  continues  during  their  passage  to  the  shore,  and 
until  all  the  goods  are  landed.’  Policies  of  insarance  are 
construed  according  to  the  usages  of  trade ; and  if  it  be  the 
ordinary  course  of  the  trade  fur  the  owner  to  employ  a com- 
mon public  lighter  to  remove  tlic  goods  from  the  ship  to  the 
shore,  the  policy  covers  them ; though  if  he  was  to  employ 
his  own  lighter,  or  take  the  goods  under  his  own  charge,  the 
insurer  would  be  discharged.-'' 


a 2 Emerigm,  72. 

h Salvador  v.  Hopkios,  3 Burr.  Rej>.  1707.  Gregory  v.  t'bristic, 
cited  in  Condy't  Marthail,213.  Farquharboo  v.  Hunter,  Bark  on  In- 
turance,  67. 

r Boulay  Paly,  tom.  iii.  419.  Code  de  Commerce, art.  H2S, 

U Boulay  Paly,  torn.  iii.  427. 

e Tiemay  v.  Etberington,  cited  in  1 Burr.  Rep.  346.  Gardiuier  v. 
Smith,  1 Johnt.  Cat.  141. 

/ Rucker  v.  London  Assurance  Co.  cited  2 Bot.  S(  Pull.  432,  in 
notii.  Hurry  v.  Royal  Exchange  Assurance  Co.  2 Bot.  6f  Pull.  430. 
Maltbie  v.  Potts,  3 ibid.  23.  Strong  r.  Nataliy,  4 ibid.  1C.  Cnggc- 
shall  V.  American  Ins.  Company,  3 Wendell,  263.  A policy  on  cargo, 
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There  arc  usually  distinct  policies  on  the  outward  and  on 
the  homeward  voyage,  and  if  the  ship  perishes  in  the  har- 
bour abroad,  after  having  discharged  part  of  her  outward, 
and  received  part  of  her  homeward  cargo,  there  may  arise 
questions  as  between  the  different  policies  on  the  cargo.  It 
is  stated  in  the  French  law,  that  the  policy  on  the  outward 
cargo  does  not  end  but  by  the  total,  or  almost  total,  discharge 
of  the  outward  cargo ; and  I should  presume  the  risk  on  tlic 
homeward  cargo  attaches  as  fast  as  it  is  received  on  board, 
and  that  the  case  may  happen  in  which  there  was  aliment 
sufficient  to  sustain  both  |X)licies  concurrently  in  point  of  time. 
If  the  policy  be  on  the  voyage  out  and  home,  on  cargo  to 
such  a value,  or  on  a trading  voyage,  the  policy  will  attach 
on  every  successive  cargo  taken  on  board  in  the  course  of  the 
voyage,  and  the  anrouiit  of  property  on  board  to  the  sum 
mentioned,  remains  covered,  if  on  board,  without  regard  to 
the  fact  that  part  of  the  original  cargo  was  landed  at  an  in- 
termediate |x>rt,  and  the  cargo  on  board  at  the  time  of  the 
loss  was  the  proceeds  of  the  outward  cargo.  The  |X)licy 
attaches  on  goods  taken  in  exchange,  or  substituted,  in  the 
course  of  a trading  voyage,  ns  often  ns  the  goods  may  be 
changed."  But  if  the  policy  be  on  goods  outward,  and  upon 
their  j>rocecds  home,  and  the  same  goods  are  brought  back 
in  the  same  vessel,  without  having  been  changed  or  landed 
at  the  iK)rt  of  destination,  they  arc  not  covered  by  the  policy 
on  the  homeward  voyage.  The  policy  had  reference  to  a 
change  of  cargo  at  the  port  of  destination,  and  meant  a sub- 


or  goods  and  merebaodite,  will  not  cover  artiolea  stowed  upon  deck. 
Allegre  r.  Marjland  Ids.  Company,  2 Gill  Johtuon,  136  ; nor  will 
tliose  words  cover  live  stock,  unless  there  be  some  local  mercantile 
usage  to  give  extension  to  them,  titd.  Wolcott  v.  Eagle  Ins.  Company, 
4 Pickering,  42!>. 

a Mansfield,  Cb.  J.,  in  Grant  v.  Paxton,  1 Taunlon  474.  Columbia 
Ins.  Co.  V.  Catlett,  12  Whealon,  383.  Coggesball  v.  American  Ins. 
Co.  3 Wendell,  203. 


Digitized  by  Google 


Lee.  XLVIII.]  OF  PERSONAL  PROPERTY. 


311 


stituled  cargo  for  the  one  carried  out,  and  not  the  cargo  itself. 
The  homeward  cargo,  procured  by  money  or  credit  advanced 
on  the  outward  <argo  may,  and  has  been  deemed,  by  a rea- 
sonable construction,  as  the  proceeds  of  the  outward  cargo 
but  it  would  lie  too  extravagant  a departure  from  the  terms 
of  a written  contract,  to  make  the  issues  and  profits  of  a cargo 
stand  in  this  case  for  the  original  cargo.‘ 

In  insurances  on  freight,  tlie  risk  usually  begins  from  the 
time  the  goods  are  sent  on  board,  and  not  before.'  But  if 
the  ship,  sailing  under  a contract,  be  lost  on  her  way  to  the 
port  of  lading,  or  at  the  port  of  lading  to  which  she  had  ar- 
rived in  ballast,  before  any  goods  arc  put  on  board,  or  when 
part  of  the  cargo  is  on  board,  and  preparations  making  to 
receive  passengers,  the  insurer  on  freight  and  passage  Aioney 
is  liable  ; because  an  inchoate  right  to  freight,  which  is  an 
insurable  interest,  had  commenced,  and  there  was  an  incep- 
tion of  the  risk,  which  attaches  on  the  whole  freight  for  the 
voyage.'* 

If  the  policy  l>e  an  ojrcn  one,  the  recovery  is  limited  to  the 
actual  amount  of  freight  which  would  have  liccn  earned  ; 
and  it  is  ncceswry  to  prove  that  goods  were  on  board  from 
which  freight  was  to  arise,  or  that  there  was  some  contract, 
under  which  the  ship-owner  would  have  been  entitled  to 
freight,  if  the  peril  had  not  oceurreil.  In  a valued  jxilicy,  if 
the  insured  has  done  something  towards  earning  the  freiglit, 
and  there  was  nothing  to  prevent  earning  it  but  the  occur- 


a Haven  v.  Gray,  MMntt.  Hep.  71.  tVliilney  v.  The  American  Ins. 
f'o.  3 Cuwen,  210. 

b Dow  V.  Hope  Inj.  Co.  1 Ilall't  J'T.  Y.  Rep.  ICG. 

< Tonge  V.  Walls,  Sir.  Rep.  1251. 

d Thompson  v.  Taylor,  G Term  Rep.  478.  Macken/.ie  V.  Shedden, 
2 Campb,  P,  Rep.  431.  Horncaslle  v.  Sliiart,  7 Kail's  Reji.  400. 
Tniscolt  V.  Christie,  2 Broil.  d'Ring-  320.  Hiley  v.  Hartford  Ins.  Co. 
2 Conn.  Rep.  373.  Hart  v.  Delaware  Ins.  Co.  Cmihj't  JUarihali, 
281,  n. 
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rcucc  of  the  peiil,  hb  iiitcrc.^t  in  tlie  wliolc  frcigiil  lias  com- 
menced and  been  put  at  lisk,  and  (he  weight  of  autlioriiy  is, 
that  he  is  entitled  to  recover  the  amount  of  the  valuation, 
though  only  |Kirt  of  the  cargo  be  on  board."  In  the  case  of 
Dc  Longuemvre  v.  Fire  Insurance  Coinpatit/,^  the  court 
did  not  question  the  decision- in  Forhes  v.  Aspinall,‘  where 
a valued  jwlicy  on  freight  was  opcticd,  and  a recovery  allow- 
ed only  as  to  the  |»rtion  of  the  cargo  on  Ixtard  when  the 
jteril  occurred  ; and  they  rather  c-onenrred  in  it,  on  the  ground 
that  the  residue  of  the  cargo,  which  was  to  be  the  alinicnt 
for  the  freight,  was  not  in  that  case  ready  to  Imj  ship|>cd,  and 
the  vessel  was,  in  fact,  a mere  seeking  ship,  and  for  aught 
that  appeared,  the  residue  of  the  cargo  might  never  have  been 
obtained. 

(2.)  Of  deviation. 

The  |X)licy  relates  only  to  the  voyage  described  in  it,  and 
to  the  route  pro|)er  for  the  voy.age  insured  ; and  if  the  vessel 
dejiarts  voluntarily,  and  without  necessity,  from  the  usual 
course  of  the  voyage,  the  insurer  is  discharged,  for  it  is  a va- 
riation of  the  risk,  and  the  substitution  of  a new  voyage. 
The  meaning  of  the  contract  of  insurance  for  the  vo3'age  is, 
that  the  voyage  shall  be  performed  with  all  safe,  convenient, 
and  practicable  e.xjtcdition,  and  in  the  regular  and  ctistomarj’ 
track.  In  the  case  of  an  unjustifiable  deviation,  the  insurer 
is  discharged  ; not  indeed  from  loss  occtirring  jtrevious  to  the 
deviation,  but  from  all  stibsequent  losses.  These  are  ele- 
mentary principles  in  the  law  of  insurance,  and  jtervadc  the 
institutions  of  every  country  on  the  subject." 


a Monipomcry  v,  Eg'{jiDglon» 3 TVrm  R/^k  365.  Pavidson  v.  Wil- 
lascy,  1 Maulc  4*  Sclw.3\3.  Livin^sloii  v.  Columbian  Ins.  Company, 
3 Johnt.  Rrp,  40.  Do  Longncmerc  t.  Tbc  Plicnix  In?.  <‘o.  10  Johns. 
Rrp.  127.  Same  v.  Firo  Ins.  (^o.  10  ibid.  201, 
b \0  Johns.  Rrp.  ^0\. 
c 1 3 EasVi  Rfp.  323. 

d Rocciis^dc  ^ss.  n.  20.  52.  Emrn^on,  lum.  ii.  2C.  50,  60.  9 
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The  shortness  of  the  time,  or  of  the  distance  of  a deviation, 
makes  no  difference  as  to  its  effect  on  the  contract ; if  volun- 
tary and  without  necessity,  it  is  the  substitution  of  another 
risk,  and  determines  the  contract*  So  strictly  has  this  doc- 
trine been  maintained,  that  where  a vessel  having  liberty  in 
sailing  down  the  Frith  of  Forth  to  touch  at  Leith,  she  touched 
at  another  port  in  its  stead  equally  in  her  way,  it  was  held  to 
be  a fatal  deviation,  though  neither  risk  nor  premium  would 
have  been  increased,  if  it  had  been  permitted.* 

The  great  cause  of  litigation  in  the  courts,  on  this  sub- 
ject of  deviation,  is  os  to  the  facts  and  circumstances  which 
will  be  sufficient  to  justify  it,  on  the  ground  of  usage  or 
necessity,  or  of  tlie  true  construction  of  the  policy  ; and 
these  are  mostly  questions  of  law  for  the  determination  of  the 
court 

Stopping,  or  going  out  of  the  way  to  relieve  a vessel  in  dis- 
tress, or  to  save  lives,  or  goods,  may  perhaps,  under  certain 
circumstances,  not  be  considered  as  a deviation  which  dis- 
charges the  insurer.  Mr.  Justice  Lawrence  intimates,  in  one 
case,'  that  it  might  be  justifiable  ; but  Judge  Peters  observed, 
that  such  deviations  were  justified  to  the  heart  on  principles 
of  humanity,  but  not  to  the  law.  If,  however,  the  object  of 
the  deviation  was  to  save  life.  Judge  Washington  afterwards 
observed,  that  ho  would  not  be  the  first  judge  to  exclude  such 
a case  from  the  exceptions  to  the  general  rule,  though  he 
could  not  extend  the  exception  to  the  case  of  saving  pro- 
perty.'* The  Chief  Justice  observed,  in  the  case  of  Mason 


Mau.Rep.Hl.  Candy’s  Marthall,^,  151,  1Q5.  Phillips  on  Insu- 
rance, p.  181. 

a Fox  y.  Black,  and  Townaon  v.  Guyon,  cited  in  Beaicss,  vol.  i.  306. 
9 Mau.  Rep.  449.  Martin  r.  The  Delaware  Io».  Co.  2 Wiuh.  Cir. 
Rep.  254. 

b Elliott  y.  Wilson,  7 Bro.  P.  C.  439. 
e 6 East's  Rep.  54. 

d 1 Peters’  Adm,  Rep.  40.  64.  2 ibid.  376.  Bond  r.  Tbe  Brig 
Cora,  2 Wash.  Cir.  Rep.  80. 

VoL.  III.  40 
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V.  Ship  Blaire.au,*  tliat  the  Supreme  Court  of  the  United 
States  had  great  doubts  wlielher  slopping  to  relieve  a vessel 
in  distress,  was  an  unjustifiable  deviation  in  regard  to  the 
policy. 

The  courts  are  exceedingly  strict  in  requiring  a prompt 
and  steady  adherence  to  the  performance  of  the  precise  voy- 
age insured  ; and  considering  the  particular  slate  of  facts 
upon  which  calculations  of  the  value  of  risks  are  made,  and 
the  uncertainly  and  danger  of  abuse  that  relaxations  of  the 
doctrine  would  introduce,  the  severity  of  the  rule  b founded 
in  sound  |x>licy. 

If  there  be  liberty  granted  by  the  policy  to  touch,  or  to 
touch  and  stay,  at  an  intermediate  port  on  the  passage,  the 
better  opinion  now  is,  that  tire  insured  may  trade  there,  when 
consistent  with  the  object,  and  the  furtherance  of  the  adven- 
ture, by  breaking  bulk,  or  by  discharging  and  taking  in  cargo, 
provided  it  produces  no  unnecessary  delay,  nor  enhances 
nor  varies  the  risk.*  And  if  there  be  several  ports  of  discharge 
mentioned  in  the  policy,  and  the  insured  goes  to  more  than 
one,  he  must  go  tothem  in  the  order  in  which  they  arc  named 
in  the  policy,  or  if  they  be  not  specifically  named,  he  must 
generally  go  to  them  in  the  geographical  order  in  which  they 


a 2 Cratxch't  Rep.  257,  note. 

h Raioc  r.  Itell,  9 /Pryj.  105.  Cormack  r. Gladstone,  II I'ti'c/. 

347.  Laroclie  r.  Osnio,  12  131.  Urquliart  t.  Barnard,  I Taunt. 

Rep.  450.  Kane  v.  Cotiimbian  Insurance  Company,  2 Johns.  Rep: 
264.  Hughes  v.  Union  Insurance  Company,  3 Wheal.  Rep.  159. 
Thorndike  v.  Boardman,4  Pickering's  Rep.  471.  Chase  v.  Eagle  Ins. 
Co.  5 Pick.  51.  This  liberal  construction  is  also  given  to  the  liberty 
to  touch,  and  make  port  freely,  contained  in  the  French  policies,  and  if 
nesr  goods  be  taken  in  at  such  stopping  port,  the  policy  on  cargo  at- 
taches on  them  as  a substitute  fur  the  others.  If  the  policy  be  on  car- 
go to  such  an  amount,  and  the  ship  discharges  part  of  her  cargo  at  the 
stopping  port,  but  reserves  sufScient  on  board  as  aliment  for  the  policy, 
and  pursues  the  voyage,  the  policy  attaches  on  \he  residuum  of  the  cargo. 
JEmerigon,  tom.  ii.  c.  13.  sec.  8.  Doulay  Paly,  Cours  de  Droit  Com. 
t.  4,  140—147. 
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occur,  tliough  there  may  be  cases  in  which  he  need  not  fol- 
low the  geographical  order.*  This  liberty  to  toucli,  stay,  and 
trade,  is  always  construed  to  l)e  sulwrdinate  to  tlie  voyage 
insured,  and  to  the  usual  course  of  that  voyage,  and  for  pur- 
poses connected  with  it.  It  docs  not  extend  to  ports  and 
places  oppasite  to,  or  wide  of,  the  usual  course,  or  wholly  un- 
connected with  the  voyage  insured.  This  principle  is  as  old 
as  the  law  of  insurance,  and  has  accompanied  it  in  every 
stage  of  its  progress.* 

The  law  requires  the  voyage,  so  far  as  concerns  the  un- 
derwriter, to  be  performed  with  reasonable  diligence,  and 
every  unnecessary  delay  in  or  out  of  port,  w ill  amount  to  a 
deviation.”  Deviation  is  always  understood  to  be  an  after 
tliouglit,  arising  subsequent  to  the  commencement  of  the 
voyage,  and  produced  by  the  perception  of  some  new  interest, 
or  the  influence  of  some  strong  temptation.  A premeditated 
intention  to  deviate,  amounts  to  nothing,  unless  it  be  actually 
carried  into  execution  ; and  this  rule  is  adopted  in  England 
and  in  the  courts  of  the  United  Slates.'^  If  the  ship  ciuits, 
from  necessity,  the  course  described  in  the  policy,  she  must 
pursue  such  new  voyage  of  necessity,  in  the  direct  course,  and 
in  the  shortest  time,  or  it  will  amount  to  a deviation.  This 


a Beatson  y.  Haworth,  6 Tierm  Rep.  531.  Marsden  r.  Reid,  3 
E ttl'i  Rep.  Sli.  Clason  v.  Simmonils,  cited  in  6 Term  Rep.  533. 
Kane  V.  Col.  In*.  Co.  2 Johns.  Rep.  264.  Metealf  v.  Parry,  4 Campb. 
jr.  R.  Rep.  123.  Houston  T.  New-F.ngland  In*.  Co.  5 Pickering, K9. 

b Straccha,  Gloss.  14.  Casaregis,  Disc.  67,  n.  23,  and  Disc.  134. 
Valin,  tom.  ii.  73,79.  Emerigon,  tom.  ii.  ch.  13,  sec.  6 and  B,  passim. 
Gardiner  v.  Senhouse, 3 Taunt.  Rep.  16.  Larghorn  y.  Allnutt,  4 ibid. 
511.  Hammond  r.  Reid,  4 Bnmto.  ^ .dW.  72.  Lolly  v.  Whitmore, 
5 ibid.  45.  Bottomley  v.  Borill,  5 Barnv).  dr  Cress.  210. 

e Jarratt  y.  Ward,  1 Campb.  JiT.  p.  Rep.  263.  Smith  y.  Surridge,  4 
E«p.  jr.  p.  Rep.  25.  Olirer  y.  Maryland  Insurance  Company,  7 
Cranch's  Rep.  487.  9 Jlass.  Rep.  447.  Earl  v.  Shaw,  I Johns.  Cos. 

317. 

d Foster  y.  Wilmcr,  Sir.  Rep.  1249.  Lord  Mansfield,  in  Doug. 
firp.  18.  365.  3 Cranch's  Rep.  BbT.  1 Mass.  Rep.  3hi. 


Digitized  by  Google 


31G 


OF  PERSONAL  PROPERTY. 


[Part  V. 


was  Ujc  doctrine  as  declared  by  Lord  Mansfield  in  llie  case  of 
Lavabie  v.  Wilson,*  and  that  case  is  reported  at  large  in 
Emerigon,*  with  a liberal  and  exalted  eulogy  (pronounced  in 
the  midst  of  war  between  the  two  countries)  on  the  wisdom 
and  probity  of  the  English  administration  of  justice  :~ianta 
vis  prohitalis  esl,  ut  cam  in  hoste  etiam  diligamus.  All 
permissions  given  by  the  policy  out  of  the  ordinary  course  and 
incidents  of  the  voyage,  are  to  be  construed  strictly.  If  the 
vessel  have  liberty  to  carry  letters  of  marque,  she  may  devi- 
ate for  the  purpose  of  defence,  but  not  for  the  purpose  of  cap- 
ture.* In  Haven  v.  Holland,*  a pretty  enlarged  discretion, 
and  one  carried  to  the  very  verge  of  the  law,  was  confided  to 
the  captain  os  to  the  best  mode  of  defence,  and  it  was  held, 
that  the  letter  of  marque  might  chase  and  capture  hostile 
vessels  in  sight,  in  the  course  of  the  voyage,  without  its  being 
a deviation  ; and  if  he  captures  the  vessel,  the  master  may 
make  the  victory  elTectual,  and  man  out  the  prize,  and  the 
delay  for  those  purposes  is  not  a deviation.  If  liberty  be 
given  her  to  chase  and  capture,  that  will  not  enable  her  to 
convoy  her  prize  into  port,*  though  she  may  do  it  if  she  be 
not  thereby  led  out  of  the  way  / and  to  cruise  for  six  weeks, 
means  six  consecutive  weeks,  and  not  at  different  times.*' 
The  object  of  the  deviation  must  be  considered,  in  order 
to  determine  its  eflect  upon  the  jwlicy.  It  must  be  commen- 
surate only  with  the  necessity  that  produces  it,  and  that  ne- 
cessity will  justify  a deviation  on  account  of  a peril  not  in- 
sured against.*  And  when  the  deviation  is  governed  by  that 


a Doug.  Rep.  284. 

6 Traite  itct  Jlu.  tom.  ii.  C2. 
e Parr  r.  Anderson,  6 Eeul’t  Rep.  202. 
d 2 Mason’ t Rep.  230. 
e Lawrence  v.  bidebothatn,  6 Eaxl's  Rep.  45. 

/ Ward  V.  Wood,’! 3 Mass.  Rep.  539. 
g Syen  v.  Dridg'e,  Doug.  Rep.  50 ». 

h Scott  V.  Tboinpaon,  4 ^ojf  d*  Ruli.  181.  Robinsons  t.  Marine 
Insurance  Conipanj,  2 Johns.  Rej>.  89. 
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necessity,  as  a deviation  from  stress  of  weatlier,  or  to  procure 
necessary  repairs,  or  to  join  convoy,  or  to  avoid  capture  or  de- 
tention, it  works  no  injury  to  the  policy.* 

Tliere  has  been  considerable  discussion  in  the  books  rela- 
tive to  the  identity  of  the  voyage  described  in  the  policy,  and 
the  voyage  actually  begun.  If  the  vessel  sails  on  a different 
voyage,  the  policy  never  attaches  ; but  if  she  be  lost  before 
she  comes  to  the  dividing  point,  between  the  course  of  the 
voyage  in  the  policy,  and  the  course  of  the  new  voyage,  the 
change  of  the  voyage  often  becomes  a contested  question  as 
to  the  intention  of  the  party.  If  the  ship  really  sailed  on  ano- 
ther voyage,  the  policy  never  attached,  though  the  vessel  be 
lost  before  she  came  to  the  dividing  point ; but  if  the  termini 
cf  the  voyage  described  in  the  policy  be  the  same  as  those 
upon  which  the  vessel  sailed,  it  is  the  same  voyage,  and  a 
■mere  intention,  afterwards  formed,  to  deviate,  is  of  no  conse- 
quence, if  the  vessel  be  lost  before  she  came  to  the  dividing 
point.  The  distinction  between  an  alteration  of  the  voyage, 
and  a mere  deviation  in  the  course  of  it,  is  very  reasonable 
and  solid.  The  one  is  adopted  previous  to  the  commence- 
ment of  the  risk,  and  shows  that  the  party  had  receded  from 
his  agreement,  but  the  other  takes  place  after  the  risk  has 
commenced,  and  relates  only  to  the  e.xecution  of  the  original 
plan.*  It  has,  however,  been  held,  in  one  case,  after  much 
discussion,*  and  suggested  in  another,  in  opposition  to  the  es- 


a Condy'M  Marthall,  203,  b.  to  213.  Phillipi  on  Iruuranee,  ch.  12, 
p.  179 — 224.  The  latter  work  has  collected  and  digested  all  the  Eng- 
lish and  American  cases  on  this  very  didtisive  head  of  deviation,  and  to 
which  ] must  refer  for  a more  particular  knowledge  of  the  distinctions 
and  exceptions  with  which  tho  books  abound. 

b Wooldridge  v.  Boydell,  Doug.  Rep.  16.  Kewley  v.  Ryan,  2 If. 
Bloch.  Rep.  343.  Middlewood  v.  lilakes,  7 Term  Rep.  162.  Silva 
T.  Low,  1 Johnt.  Cat.  184.  Henshaw  v.  The  Marine  Insurance  Com- 
pany, 2 Ccunet'  Rep.  273.  Marine  Insurance  Company  v.  Tucker,  6 
Cranch’t  Rep.  357.  Boulay  Paly,  tom.  iv.  p.  56,  67. 

c Lawrence  v.  Ocean  Insurance  Company,  11  Johnt.  Rep.  241.  8. 
C.  14t6td.46. 
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tablishcd  rule,  that  the  identity  of  the  voyage  docs  not  al- 
ways consist  in  the  identity  of  the  termini and  that  though 
the  terminus  ad  quern  be  dropped,  and  another  substiluted 
in  the  course  of  the  voyage,  it  may  be  still  the  same  voyage  ; 
and  if  the  vessel  be  lost  before  she  comes  to  the  dividing  point 
between  the  course  to  the  original,  and  to  the  substituted 
port  of  destination,  it  is  an  intention  to  deviate,  and  nothing 
more.* 

III.  Of  the  rights  and  duties  of  the  insured  in  cases 
of  loss. 

(1.)  Of  abandonment. 

A total  loss  witliin  the  meaning  of  the  policy,  may  arise 
cither  by  the  total  destruction  of  the  thing  insured,  or,  if  it 
specifically  remains,  by  such  damage  to  it  as  renders  it  of 
little  or  no  value.  A loss  is  said  to  be  total  if  the  voyage  be 
entirely  lost  or  defeated,  or  not  worth  pursuing,  and  the  pro- 
jected adventure  frustrated.  In  such  cases,  the  insured  may 
abandon  all  his  interest  in  the  subject  insured,  and  all  his 
hopes  of  recovery,  to  the  insurer,  and  call  ujx)n  him  to  pay 
as  for  a total  loss.  The  object  of  the  pro\  ision  is  to  enable 
the  insured  to  be  promptly  reinstated  in  his  capital,  and  bo 
tlicreby  enabled  to  engage  in  some  new  mercantile  adven- 
ture. Long  interruption  to  a voyage,  and  uncertain  hopes  of 
recovery,  would  often  be  ruinous  to  the  business  of  the  mer- 
chant ; and,  therefore,  if  the  object  of  the  voyage  be  lost,  or 
not  worth  pursuing,  by  reason  of  a peril  insured  against,  or 
if  the  cargo  be  so  damaged  as  to  be  of  little  or  no  value,  or 


a Johnson,  J.,  in  3 Cranch't  Rep.  385. 

b The  foreign  jurists  distinguish  between  tlie  voyage  inturnf,  and 
the  voyage  of  the  ehip.  independenter  te  habet  aetecuralio  a viaggio 
navit.  If  a ship  sails  on  a vojrage  from  Saint  Malo  to  Toulon,  and  is 
insured  from  Saint  Malo  to  Cadiz,  the  latter  is  the  voyage  insured,  but 
(he  former  is  the  voyage  of  the  ship,  and  the  voyage  insured  is  known 
by  its  two  extremes,  or  the  (rrminut  a quo,  and  the  termimu  ad  quern. 
Casaregii,  Diet.  67,  n.  5 and  31.  Boulay  Paly,  tom.  hi.  416,  417. 


Digitized  by  Google 


Lee.  XLVIll.]  OF  PERSONAL  PROPERTY. 


319 


where  the  salvage  is  very  high,  and  further  expense  be  ne- 
cessary, and  the  insurer  will  not  engage  to  bear  it,  or  if  what 
is  saved  be  of  less  value  than  the  freight,  or  where  the  da- 
mage exceeds  one  half  the  value  of  the  goods  insured,  or 
where  the  property  is  captured,  or  arrested,  or  even  declined 
by  an  indefinite  embargo ; in  these  and  other  cases  of  a like 
nature,  tlie  insured  may  disentangle  himself,  and  abandon 
the  subject  to  the  underwriter,  and  call  upon  him  to  pay  a 
total  loss.  In  such  cases,  the  insurer  stands  in  the  place  of 
the  insured,  and  takes  the  subject  to  himself  with  ail  the 
chances  of  recovery  and  indemnity.  A valid  abandonment 
has  a retrospective  effect,  and  does  of  itself,  and  without  any 
deed  of  cession,  transfer  the  right  of  property  to  the  insurer 
to  the  extent  of  the  insurance  ; and  if  after  an  abandonment, 
duly  made  and  accepted,  the  ship  should  be  recovered,  and 
proceed  and  make  a prosperous  voyage,  the  insurer,  as  owner, 
■would  reap  the  profits.* 

These  considerations  have  introduced  the  right  of  aban- 
donment into  the  insurance  la'W  of  every  country,  and  yet 
the  text  writers  have  generally  condemned  the  privilege  as 
inconsistent  with  just  notions  concerning  the  nature  of  the 
contract  of  insurance,  which  is  a contract  of  indemnity.  But 
it  has  now  become  an  ingredient  so  interwoven  with  tlie 
whole  system  of  insurance  that  it  cannot  be  abolished,  though 
tlie  late  English  coses,  says  Mr.  Dcnecke,  show  a stronger 
inclination  in  the  courts  to  restrict  than  to  enlarge  the  right 
The  laws  of  Hamburgh  distinguish  themselves  from  all  others, 


a Goss  V.  Withers,  3 Burr.  Rep.  683.  Hamilton  v.  Mendcs,  ibid. 
1198.  Mills  V.  Fletcher,  Doug.  Rep.  231.  Manning'  v.  Newnbam, 
Park  on  Inturance,  321.  Car.alet  V.  St.  Barbe,  1 7'erm  liep.  107. 
Qoeen  v.  Union  Ins.  Co.  2 JFath.  Cir.  Rep.  331 . Mr.  Beoecke  justly 
observes,  that  the  principles  in  some  of  these  cases  by  Lord  ManstieM, 
were  too  generally  expressed  to  serve  as  a basis  of  the  law  of  abaodon- 
inent,  and  that  it  was  from  actual  decisions,  and  not  from  such  general 
observations,  that  the  law  must  be  collected. — Bmccke  on  Indimnitg, 
3-18 
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by  restricting  the  right  of  abandonment  to  the  only  case  of  a 
missing  shii).' 

As  soon  as  the  insured  is  informed  of  the  loss,  he  ought 
(after  being  allowed  a reasonable  time  to  inspect  the  cargo, 
and  for  no  other  purpose)  to  determine  promptly  whether  he 
will  or  will  not  abandon,  and  he  cannot  lie  by  and  speculate 
on  events.  If  he  elects  to  abandon,  he  must  do  it  in  a rea- 
sonable time,  and  give  notice  promptly  to  the  insurer  of  his 
determination  ; otherwise  he  will  be  deemed  to  have  waived 
his  right  to  abandon,  and  will  be  entitled  to  recover  only  for 
a partial  loss,  unless  the  loss  be,  in  fact,  absolutely  total.  If 
the  thing  insured  exists  in  specie,  and  the  insured  wishes  to 
go  for  a total  loss,  an  abandonment  is  indispensable.*  The 
same  principle  which  requires  the  insured  who  abandons,  to 
do  it  in  a reasonable  time,  also  requires  the  insurer  who  re- 
jects an  abandonment,  to  act  promptly.'  The  object  of  the 
abandonment  is  to  turn  that  into  a total  loss,  which  otherwise 
would  not  be  one  ; aud  it  is  unnecessary,  and  would  be  idle, 
to  abandon  in  the  case  of  an  entire  destruction  of  the  subject.'* 


a Ord.  of  Hamburgh,  tit.  11.  The  Iniurance  Companies  of  Phi- 
ladelphia, in  1807,  agreed  that  their  policies  should  provide  against 
abandonment  in  cases  of  capture  or  detention,  until  sixty  days  after 
advice  received  of  the  act,  uuless  the  property  be  sooner  condemned  ; 
and  in  cases  of  embargo,  until  after  four  calendar  months  ; and  against 
any  abandonment  on  account  of  seizure  or  detention  in  port,  under 
French  decrees,  or  on  account  of  the  port  of  detention  being  blocka- 
ded. 

b Mitchell  V.  Edie,  1 Term  Rep.  600.  Martin  v.  Crokatt,  14  Eatl't 
Rep.  465.  Hunt  v.  Royal  Exchange  Insurance  Company,  5 Maule  S( 
Selw.  47. 

e Hudson  V.  Harrison,  3 Brod.  S(  Bing,  97.  The  insurer  may  take 
possession  of  a vessel  stranded  and  abandoned  to  him,  and  repair  her, 
provided  bo  does  it  diligently  or  in  a reasonable  time,  aud  if  he  has  not 
accepted  the  abandonment,  and  the  repairs  amount  to  less  than  half  the 
value,  ho  may  restore  the  vessel.  Peele  v.  Suflulk  Ins.  Co.,  7 Pick. 
S54. 

d This  was  also  the  opinion  of  Cataregit,  Disc.  3,  n.  23.  Disc.  70, 
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It  is  ouly  necessary  when  tbe  loss  is  constructively  total. 
Tbe  right  of  abandonment  docs  not  depend  upon  the  cer- 
tainly, but  upon  the  high  probability  of  a total  loss,  either  of 
the  property,  or  voyage,  or  both.  The  insured  is  to  act,  not 
upon  certainties,  but  upon  probabilities  ; and  if  the  facts  pre- 
sent a case  of  extreme  hazard,  and  of  probable  expense,  ex- 
ceeding half  the  value  of  the  ship,  the  insured  may  abandon, 
though  it  should  happen  that  she  was  afterwards  recovered 
at  a less  expense."  Though  the  subject  may  physically  ex- 
ist, yet  there  may  be  a technical  total  loss  to  the  owner,  if 
the  thing  be  taken  from  his  free  use  and  possession.  Such 
are  the  common  cases  of  total  losses  by  embargoes,  by  cap- 
tures, and  by  restraints,  and  detainments  of  princes.  The 
right  to  abandon  exists  when  the  ship,  for  all  the  useful  pur- 
poses of  the  voyage,  is  gone  from  the  control  of  the  owner  ; 
OH  in  the  cases  of  submersion,  or  shipwreck,  or  capture,  and 
it  is  uncertain,  or  the  time  unreasonably  distant,  when  it  will 
be  restored  in  a state  to  resume  the  voyage  ; or  when  llie 
risk  and  expense  of  restoring  the  vessel,  are  disprojwrtioned 
to  the  expected  benefit  and  objects  of  the  voyage.  All  these 
general  doctrines  concerning  abandonment  have  been  entirely 
incorporated  into  our  American  law,  and  they  exist  to  all  es- 
sential purposes  in  the  French  jurisprudence.* 


D.  5,  and  33.  An  abandonment  in  a policy  on  freight  held  to  be  nnne- 
cesaary  when  tbe  ship  is  hopelessly  stranded,  for  then  there  is  nothing  to 
abandon.  Idle  r.  Koyal  Ex.  Ass.  Co.  8 Taunton,  755.  Mount  v. 
Harrison,  4 Bingham,  388. 

a Fontaine T.  Pheniz  Insurance  Co.  II  Johni.  Rep.  203.  Robert- 
son V.  Carulhers,  2 Starkie'i  A".  P.  Rep.  571.  Though  the  vessel  bo 
disabled  on  the  voyage,  and  it  becomes  reasonable,  under  the  circum- 
stances of  tbe  case,  that  tbe  master  should  procure  another  vessel  to 
send  on  (he  cargo,  and  though  he  may  not  be  able  to  do  it  at  (be  port  of 
distress,  or  at  a contiguous  port,  yet  it  has  been  held  not  to  be  a proper 
case  for  abandonment.  Bryant  v.  Commonwealth  Ins.  Co.  6 Pickering, 
131. 

b Emerigon,  tom.  ii.  191 — 197.  Polkier,  dee  Ate.  n.  131.  138. 
Gardiner  v.  Smith,  1 Johm.  Cat.  141 . Abbott  v.  Broome,!  Caines'  Rep. 

VoL.  111.  41 
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The  case  of  Pcele  v.  The  Merchants'  Insurance  Com- 
pany,'^ contains  a very  elaborate  review  of  the  whole  law  of 
abandonment,  and  the  conclusion  is,  that  the  right  of  aban- 
donment is  to  be  judged  of  by  all  the  circumstances  of  each 
particular  case,  and  that  there  was  no  general  rule  that  the 
injury  to  the  ship  by  the  perils  insured  against,  m'ust  in  all 
cases  exceed  one  half  her  value,  to  justify  an  abandonment. 
The  law,  as  declared  in  the  great  cases  before  Lord  Mansfield, 
of  Goss  V.  Withtrs,  Hamilton  v.  Mendes,  and  Mills  v. 
Fletcher,  has  been  acted  upon  for  half  a century,  and  their 
doctrine  has  never  been  shaken  ; and  the  late  case  of  MIvcr 
V.  Henderson’’  left  the  law  on  the  subject  of  abandonment 
exactly  where  those  cases  had  placed  it. 

The  French  ordinance  of  the  marine  confined  abandon- 
ment to  the.  five  cases  of  capture,  shipwreck,  stranding,  arrest 
of  princes,  and  an  entire  loss  of  the  subject  insured.'  But  the 
new  commercial  code  bos  modified  and  enlarged  the  privi- 
lege of  abandonment.  It  applies  to  the  cases  of  capture, 
shipwreck,  stranding  with  partial  wreck,  disabilily  of  the  ves- 
sel occasioned  by  perils  of  the  sea,  arrest  of  a foreign  power, 
or  arrest  on  the  part  of  the  government  of  the  insured  after 
the  commencement  of  the  voyage,  and  a loss  or  damage  of 
the  property  insured,  if  amounting  to  at  least  three  fourths  of 
its  value.''  The  English  and  American  law  of  abandonment 
applies  not  only  to  those  cases,  but  to  every  case  where  the 
perils  covered  by  the  policy  have  occasioned  a loss,  either  of 
the  siiljject,  or  of  the  voyage.  It  is  understood,  that  mere 


292.  Union  Insurance  Co.  v.  Robinson,  2 Calnet’  Rep.  2(!0.  I..ce  v. 
Boardman,  3 Mast.  Rep.  238.  Marine  Insurance  Co.  v.  Tucker,  3 
Cranch't  Rep.  357.  Cbcs.  Insurance  Co.  r.  Stark,  6 Cranch't  Rep. 
208.  Peele  v.  Merchants’  Insurance  Co.  3 Mason's  Rep.  27. 
a 3 Mason’s  Rep.  27. 
ft  4 Maule  Selu>.  570. 
t Onl.  de  la  Mar.  art.  40. 

H Code  de  Commerce,  art.  309. 
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slranding  of  the  ship  is  not,  of  itself,  to  he  deemed  n total 
loss  ; yet  it  may  be  attended  with  circumstances  that  will 
jusiify  an  abandonment,  even  though  the  hull  of  the  ship 
should  not  be  materially  damaged  ; as  if  she  be  stranded 
where  there  are  no  means  of  adequate  relief,  and  the  ex|>en8c 
of  the  removal  would  exceed  the  value  of  the  ship.  The 
foreign  writers  distinguish  iniiavigability  from  shipwreck,  and 
there  has  been  some  dilficulty  as  to  the  true  definition  of 
shipwreck.*  But  the  right  to  abandon  does  not  turn  upon 


« Tliere  are  two  kiodii  of  sUipwreck  : (I.)  When  tUe  vckkil  siuks, 
or  is  daslicd  to  pieces.  (3.)  Wlien  she  is  slraodcd,  which  is,  wlicn  she 
grounds,  and  fills  with  wafer.  The  latter  may  terminate  in  shipwreck, 
or  may  not,  and  it  depends  on  circumstances  whether  it  will  or  will  not 
jusiify  an  abandonment.  Tim  shades  of  difference  between  shipierrrk 
of  the  two  kinds,  and  week  absolute  and  partial,  and  ttramling  with 
and  without  wreck,  are  minutely  stated  by  the  French  civilians.  See 
Boulay  Paty,  tom.  iv.  p,  12 — 14.  230,  231,  aud  Ord.  dt  la  Jilar.  h.  t. 
art.  46,  which  distinguishes  between  shipwreck,  wreck,  and  stranding. 
In  Bishop  T.  Pentland,  7 B.Sf  Crete.  219,  I Manning  & Ryland,  49, 
tlrcaiding  was  held  to  be  when  a ship,  by  accident,  is  on  the  ground  or 
strand,  and  is  injured  thereby.  A stranding  in  the  sense  of  a policy  is, 
when  a ship  takes  ground,  not  in  the  ordinary  course  of  navigation,  but 
by  accident  or  the  force  of  wind,  or  the  sea,  and  remains  stationary  for 
some  time.  But  the  cases  make  a stranding  to  depend  so  much  upon 
special  circumstances,  and  they  make  so  many  distinctions  that  it  is  im- 
possilile  to  give  any  precise  definition  or  rule  on  the  subject.  M'Dou- 
gle  V.  Royal  f^x.  Ass.  Co.  4 Cnmpb.  2C3.  4 Jdaulc  Sf  S.  o03.  Riu. 

ner  v.  GooJinand,  6 Bamte.  Aid.  223.  Burnett  v.  Kensington,  1 
Eip.  A'.  P.  Hep.  416.  Carrulhers  v.  Sydebotbaro,  4 Jdaule  Jf  S.  77. 
Barrow  v.  Bell,  4 B.  Crete.  736,  are  cases  to  show  the  perplexilirs 
and  nice  refioeineots  on  this  point.  Innavigabiiily,  in  the  sense  of  in- 
surance law,  is  when  the  vessel,  by  a peril  of  the  sea,  ceases  to  be  navi- 
gable by  irremediable  misfortune:  in  cum  Slatum,  qui protidenlia  hu- 
tnana  reparari  non  potcet.  Thu  ship  is  relatively  innavigable,  when  it 
will  require  almost  as  much  lime  and  expense  to  repair  her,  as  to  build 
a new  one.  This  is  the  doctrine  of  Targa  and  Rmciigon,  and  of  the 
judicial  decisions  which  the  latter  reports.  [Targa. ch.  34,  p.  239,  aud 
ch.  CO,  p.  256.  Emerson,  tom.  i.  591 — 598.)  Inoavigabilily,  when 
duly  established,  constitutes  a total  loss,  and  a right  to  abandon.  When 
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any  definition,  and  the  cases  on  the  subject  have  been  govern- 
ed by  their  own  peculiar  circumstances,  connected  with  the 
property  at  the  time,  and  with  reference  to  the  general  prin- 
ciples and  analogies  of  law.* 

The  EngUsh  rule  is,  that  an  abandonment,  though  right- 
fully made,  is  not  absolute,  but  is  Uable  to  be  controlled  by 
subsequent  events  ; and  that  if  the  loss  has  ceased  to  be  total 
before  action,  the  abandonment  becomes  inoperative.  The 
rule  was  suggested,  but  left  undecided,  in  Hamilton  v.  Men- 
des,  but  it  was  explicitly  declared  and  settled  in  subsequent 
cases.*  The  English  rule  does  not  rest,  however,  witliout 
some  distrust  as  to  its  solidity.  It  was  much  doubted  in  the 
House  of  Lords,  by  Lord  Eldon,  in  Smith  v.  Robertson  ,•* 
every  question  as  to  the  principle  was  expressly  waived,  and 
it  has  since  been  very  much  shak^n.^  But  in  these  United 
States  a different  rule  prevails,  and  it  is  well  settled  in  Ame- 
rican jurisprudence,  that  an  abandonment  once  rightfully 
made,  is  binding  and  conclusive  between  the  parties,  and  the 
rights  flowing  from  it  become  vested  rights,  and  are  not  to 
be  devested  by  subsequent  events.  The  right  to  abandon  is 
to  be  tested  by  the  actual  facts  at  the  time  of  the  abandon- 


>t  U ettabliahed  by  an  official  survey  and  report,  (procet  verbaux,]  it 
creates  a prenimptio  juris  o{  innavig^bility,  by  a peril  of  tbe  sea, 
apiost  tbe  insurer,  and  which  he  may  contradict ; but  without  such  a 
survey,  which  is  required  by  the  French  ordinances,  tbe  presumption  is 
juris  et  de  jure  against  tbe  insured,  tliat  the  ionavigability  proceeded 
from  inherent  defects.  Emerigon,  tom.  i.  577. 

a Wood  V.  L.  and  K.  Ins.  Co.  6 Mass.  Rep.  479.  Pccic  v.  Mer 
chants'  Ins.  Co.  3 Mason's  Rep.  43,  43,  44. 

b Bainbridgc  v.  Neilson,  10  East's  Rep.  339.  Patterson  v.  Ritchie, 
4 Mauls  Selw.  394. 
c 2 Dove's  Rep.  474. 

d Holdswortb  v.  Wise,  1 B.  Sf  Cress.  794.  It  was  there  held,  that 
if  a ship  has  been  once  necessarily  abandoned,  the  owners  may  recover 
for  a total  loss,  though  she  is  aflerwards  recovered  and  brought  into 
port.  This  was  coming  to  the  true  and  sound  doctrine  on  the  subject, 
gee  also  Naylor  v.  Taylor,  9 B.  Cress.  718. 
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meat,  and  not  upon  the  state  of  the  information  received.' 
The  opinion  of  Lord  Mansfield,  in  Hatnillon  v.  Mendes, 
was  very  destitute  of  precision  on  this  point,  and  the  Ameri- 
can rule  is  founded  on  principles  of  c<iuity,  and  public  conve- 
nience. The  opposite  doctrine,  said  a great  authority,*  ap- 
|>eared  to  trench  very  much  upon  the  true  principles  of  aban- 
donment, and  not  to  be  supported  by  very  exact  or  cogent 
analogies.  The  Court  of  Session  in  Scotland,  even  went  so 
far  as  to  consider  the  right  to  abandon  to  depend  merely  upon 
the  information  at  the  time,  and  that  if  the  right  be  exercised 
bona  fide  upon  the  state  of  facts  received,  the  transaction  was 
closed  and  definitive,  and  was  not  to  be  opened  or  disturbed 
by  any  subsequent  event,  or  any  event  of  which  the  intelli- 
gence subsequently  arrived.' 


a Church  v.Bedieot,  1 Caine*’  Catetin  Error, Depau  v.  Ocean 
Ids.  Co.  5 Coieen’*  Rep.  63.  Dutilh  t.  Gatliff,  4 Dailat'  Rep.  446. 
Marthall  r.  Delaware  Ins.  Co.  2 Waek.  Cir.  Rep.  54.  Rhinelander  v. 
Ins.  Co.  of  Pennsylvania,  4 Cranch't  Rep.  29.  Marshall  v.  Delaware 
Ins.  Co.  ibid.  202.  Lee  r.  Boardman,  3 Mate.  Rep.  238.  Wood  v. 
L.  and  K.  Ins.  Co.  6 Md.  479.  Adams  v.  Delaware  Ins.  Co.  3 Binn. 
Rep.  287.  Peele  r.  The  Merchants'  Ins.  Co.  3 Mtuon't  Rep.  27. 

b Story,  J.,  3 Miuon'e  Rep.  37. 

c Smith  V.  Robertson,  2 Doto’e  Rep.  474.  In  the  opinion  in  Peele 
V.  The  Merchants'  Insurance  Company,  it  was  observed  by  the  court, 
in  reference  to  the  definitive  nature  of  an  abandonment,  when  once  duly 
made,  that  it  was  “ no  slight  recommendation  of  the  American  doc- 
trine, that  it  stands  approved  by  the  cautious  learning  of  Valin,  the 
moral  perspicacity  of  PotAter,  and  the  practical  and  sagacious  judgment 
of  Emerigon.”  But  an  observation  of  Valin,  in  the  place  referred  to, 
makes  me  doubt  whether  he  merited  the  eulogy  in  respect  to  that  point ; 
for  he  says,  that  though  there  should  be  information  if  a loetjutlifymg 
the  abandonment,  jet,  if  the  ship  should  be  repaired  by  the  care,  and  at 
the  expense  of  the  insurer,  be  thinks  the  insurer  would  have  a right  to 
compel  the  insured  to  receive  back  the  vessel  and  cargo,  notwitbstand- 
iog  the  abandonment,  and  put  up  with  the  payment  of  a partial  loss. 
V alin't  Com.  tom.  ii.  144,  or  lib.  3,  tit.  6,  art.  60.  That  opinion  of  Va- 
lin, I take  to  be  heresy  in  American  law,  and  it  is  pointedly  condemned 
by  Emerigon,  tom.  ii.  195. 
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There  is  a material  clifTerence  between  an  insurance  on 
ship,  and  on  cargo,  and  sonic  confusion  is  introduced  by 
blending  the  cases  ; but  the  essential  principles  of  abandon- 
ment, with  some  variation,  apply  equally  to  each.  A total 
loss  of  cargo  may  be  effected  not  merely  by  its  destruction, 
but,  in  very  special  cases,  by  a permanent  incapacity  of  the 
ship  to  perform  tlie  voyage,  as  when  it  produces  a destruction 
of  the  contemplated  adventure.  A loss  of  the  voyage  for  the 
season,  or  a case  of  retardation  only,  unless  the  cargo  be  of  a 
perishable  nature,  does  not  amount  to  a total  loss  of  the  car- 
go.” It  is  only  in  particular  cases  that  the  loss  of  the  voyage 
will  be  a ground  of  abandonment  of  the  cargo.  The  goods 
are  not  so  necessarily  connected  with  the  ship,  that  if  the 
ship  be  lost,  there  must,  of  course,  be  a loss  of  vo3'age  with 
respect  to  the  goods.  In  Gernon  v.  The  Royal  Exchutige 
Assurance, ’’  the  ship  was  forced  back  h}'  stress  of  weather, 
and  the  cargo  found  to  be  so  damaged  as  not  to  be  in  a state 
to  send  on,  and  an  abandonment  was  held  gootl.  There 
must  be  an  actual  total  loss,  or  one  in  the  highest  degree 
probable,  to  justify  an  abandonment  of  the  cargo.'  In  Hud- 
son V.  Harrison, it  was  admitted  to  be  extremely  difficult 
to  deduce  any  general  rule  from  the  circumstances  under 
which  the  insured  has  a right  to  abandon  the  cargo.  It  is  a 
very  entangled  branch  of  the  law  of  insurance.  If  the  ship 
has  been  lost,  and  the  cargo  materially  damaged,  the  cases 
and  text  writers  vary  as  to  the  right  of  the  insured  to  aban- 
don, or  whether  he  must  send  on  the  goods  when  half  is 
saved,  or  a third,  or  a quarter.  The  doctrine  of  the  old 
cases,  that  the  insured  may  abandon  when  the  voyage  is 


a Anderson  v.  Wallis,  2 Maule  cf*  Selw.  240.  Evcrlli  v.  Einilli,  i6iri. 
278. 

6 6 Taunt.  Rep.  383. 

c Anderson  v.  Wallis,  2 Maulc  t^.  Selie.  240.  Hunt  v.  The  Royal 
Exchange  Assurance  Company,  1>  Jilaule  Sehr.  47.  Wilson  v.  The 
Royal  Kxcliange  Assurance  Company,  2 Cnmpb.  .V.  P.  Pep.  G24. 
d 3 Brod.  Bing.  97. 
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lost,  is  narrowed.  Every  such  loss  will  not  justify  it.  A 
retardation  is  not  suilicient.  If  the  profits  be  reduced  one 
half,  it  was  said  the  owner  was  not  bound  to  prosecute  the 
voyage,  but  every  case  seems  to  rest  upon  its  own  circum- 
stances. 

When  a case  proper  for  abandonment  exists,  and  it  be  duly 
made,  the  underwriter  cannot  intercept  the  exercise  of  the 
right,  and  destroy  its  effect,  by  an  offer  to  pay  the  amount  of 
tiie  repairs.  In  a case  proper  for  abandonment,  the  insured 
may  stand  upon  his  rights,  uncontrolled  by  the  underwriter, 
for  the  option  to  abandon  rests  with  him,  and  not  with  the 
other  party.  He  may  elect  to  repair  the  damage  at  the  ex- 
pense of  the  insurer,  even  if  it  amounts  to  the  whole  value  of 
the  ship  ; and,  on  the  other  hand,  he  is  not  obliged,  against 
his  consent,  to  take  the  remnants  and  surplusses  of  a lost  voy- 
age, and  claim  under  the  policy  only  the  average  or  expenses 
incurred  by  the  calamity.  This  is  the  more  recent,  and,  I 
think,  the  more  solid  doctrine  on  the  subject,  and  it  is  enforced 
with  great  strength  in  the  case  of  Peele  v.  The  Merchant^ 
Insurance  Company,^  which  has  so  fully  investigated  and 
explained  all  the  prominent  points  under  this  interesting  title 
in  the  law  of  insurance. 

In  Pole  v.  Fitzgerald, ’’  decided  in  the  Exche<]uer  Cham- 
ber, in  the  middle  of  the  last  centurj',  on  error  from  the  K. 
B.,  it  was  held,  after  great  discussion  and  consideration,  that 
on  an  insurance  of  a ship  for  a voyage,  it  was  not  sufficient 
that  the  voyage  be  lost,  if  the  ship  was  safe.  It  was  declared, 
that  the  insurance  was  of  the  ship,  and  not  of  the  voyage, 
and  the  decision  was  affirmed  in  the  House  of  Lords,  not- 
withstanding Lord  Mansfield  made  a very  strong  argument 
against  it  in  his  character  of  counsel.'  After  Lord  Mansfield 
came  into  the  Court  of  K.  B.,  he  introduced  and  established 


a 3 Maton,  27. 

A WillcM'  Rep,  C II. 
c bBro.  P,  C.  137—142. 


Digitized  by  Google 


328 


OF  PERSONAL  PROPERTY.  [Pari  V. 


the  doctrine  which  he  had  maintained  as  counsel,  that  on 
the  insurance  of  a ship  for  a specified  voyage,  a loss  of  either 
the  ship,  or  the  voyage,  was  the  same  thing,  and  justified  an 
abandonment.  This,  according  to  Lord  Eldon,*  was  an  act 
of  the  King’s  Bench,  reversing  a judgment  of  the  Exchequer 
Chamber,  and  the  House  of  Lords.  The  case  of  Fxtzg^rald 
V.  Pofe,  after  having  slept  unnoticed  and  disregarded  for  half 
a century,  was  mentioned  with  respect,  first  in  the  Supreme 
Court  of  New-York,*  and  then  in  Hadkinson  v.  Robinson, ‘ 
and  more  recently  by  Lord  Ellenborough,*'  who  intimated, 
that  the  loss  of  the  voyage  had  nothing  to  do  with  the  loss  of 
the  ship,  and  that  it  was  well  to  resort  to  the  good  sense  of 
the  judgment  in  Pole  v.  tHlzgerald,  to  purify  the  mind 
from  those  generalities.  It  is  settled,  that  a loss  of  the  voy- 
age as  to  the  cargo  is  not  a loss  of  the  voj’age  as  to  the  ship, 
for  a policy  on  a ship  is  an  insurance  of  the  ship  for  the  voy- 
age, and  not  an  insurance  on  the  ship  and  tne  voyage.*  And, 
under  this  qualification,  I apprehend,  the  doctrine  of  the  case 
of  Manning  v.  NewtUiam  to  be  the  established  doctrine, 
that  if  the  ship  be  prevented  by  a peril  within  the  policy  from 
proceeding  on  her  voyage,  and  the  voyage  be  thereby  lost,  it 
is  a total  loss  of  ship,  freight,  and  cargo,  provided  no  other 
ship  can  be  procured  to  carry  on  the  cargo.^  It  must  be  ad- 
mitted, however,  that  the  extreme  variety,  and  apparent  con- 
flict of  many  of  the  coses  on  this  subject  of  abandonment, 
are  enough  to  justify  the  complaint  of  Lord  Eldon,  that  there 
is  08  much  uncertainly  on  this,  os  on  any  other  branch  of 
the  law. 


a 1 Dou't  Rep.  359.  3 Doic’t  Rep.  477. 
b 1 Johns.  Cos.  309. 
c 3 Bos.  if-  Pull.  308. 
d 2 Maule  if-  Selte.  293. 

e Alexander  V.  Baltimore  Insurance  Company,  4 Crunch's  Rep.  370. 
See  also,  1 Mason's  Rep.  343. 

J Candy's  Marshall,  585,  586. 


« 
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iF  is  understood  to  be  a fixed  rule,  that  if  the  ship  be  so 
injured  by  perils  as  to  require  repairs  to  the  extent  of  more 
than  half  her  value,  the  insured  may  abandon  ; for  if  ship 
or  cargo  be  damaged  so  os  to  diminish  their  value  above  half, 
they  are  said  to  be  lost.  The  rule  came  from  the  French 
law,  and  is  to  be  found  in  the  treatise  of  Le  Guidon, “ where 
it  is  applied  to  the  case  of  goods  ; and  in  respect  to  both  ship 
and  cargo,  the  rule  has  been  incorporated  into  the  French, 
English,  and  American  jurisprudence.*  There  has  been 
considerable  discussion  in  the  text  books,  as  to  the  right  to 
abandon,  when  a part  only  of  the  property  insured  is  da- 
maged above  a moiety,  or  lost,  and  this  will  depend  upon  the 
manner  in  which  it  is  insured.  If  the  insurance  be  upon 
different  kinds  of  goods  indiscriminately,  or  as  one  entire  par- 
cel, it  is  then  an  insurance  upon  an  integral  subject,  and  an 
abandonment  of  part  only  cannot  be  made.  But  if  the  arti- 
cles be  separately  specified  and  valued,  it  has  been  considered 
so  far  in  the  nature  of  a distinct  insurance  on  each  parcel, 
that  the  insured  was  allowed  to  recover  as  for  a total  Ices  of 
the  damaged  parcel,  when  damaged  above  a moiety  in  value. 
Mr.  Phillips  has  suggested  a doubt  whether  this  distinction 
be  well  founded.  The  rule  was  taken  from  the  French 
treatises,  and  unless  the  different  sorts  of  cargo  be  so  dis- 
tinctly separated  and  considered  in  the  policy,  as  to  make  it 
analogous  to  distinct  insurances  on  distinct  [wcels,  there 


a Cb.  7,  art.  1 aod  9. 

b Valin's  Com.  tom.  ii.  lOI.  Polhter,  tics  Jtis.  n.  |2I.  Gout. 
Withers,  3 Burr.  Rep.  683.  Gardiner  v.  Hinith,  1 Johns.  Cos.  141. 
Dickey  v.  N.  Y.  Ins.  Co.  1 Cousen's  Rep.  322.  Marcardia  v.  The 
Chesapeake  Ins.  Co.  9 Crunch's  Ktp.  39.  Ludloir  v.  Columbian  Ins. 
Co.  1 Johns.  Rep.  333.  Peters  v.  Plienix  Ins.  Co.  3 Serg.  Rnwle, 
2.',.  Wood  V.  L.  and  K.  Ins.  Co.  6 Mass.  Rep.  179.  Story,  J.,  3 Ma- 
son’s Rep.  69.  The  loss  must  exceed  one  half  of  the  goods  insured, 
or  the  gross  amount  paid  for  them.  Iludd  y.  Union  Ins.  Co.  4 M*Cord' s 
Rep.  I. 

VoL.  III.  42 
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eannot  be  a separate  abandonment  of  a part  of  the  cargo 
insured.* 

The  meaning  of  the  words  in  the  rule,  “ one  half  of  the 
value,”  has  been  held  to  be,  the  half  of  the  general  market 
value  of  the  vessel  at  the  time  of  the  disaster,  and  not  her 
value  for  any  particular  voyage  or  purpose.  The  expense  of 
the  repairs  at  the  port  of  necessity,  is  the  true  test  for  deter- 
mining the  amount  of  the  injury,  and  such  sum  is  to  be  taken 
as  will  fully  reinstate  the  vessel,  and,  in  general,  with  the 
same  kind  of  materials  of  which  she  was  composed  at  the 
time  of  the  disaster.  It  has  also  been  considered,  that  the 
three  objects  of  insurance,  vessel,  cargo,  and  freight,  stand  on 
the  same  ground  as  to  a total  loss  by  a deterioration  to  more 
than  one  half  of  the  value.* 

In  ascertaining  tlie  value  of  the  ship,  and  the  quantum  of 
expense  or  injury,  difficulties  have  arisen,  and  they  were  fully 
discussed,  and  very  clearly  explained,  in  Feele  v.  The  Mer- 
chants' Insurance  Company.'-  The  valuation  in  the  policy 
is  conclusive  in  case  of  a total  loss,  but,  in  sonic  respects,  it  is 
inapplicable  lor  the  purpose  of  ascertaining  the  quantum  of 
injury  in  case  of  a partial  loss  of  goods.  'I'lie  rule  in  that 
case  is,  to  ascertain  the  amount  of  injury  by  the  difference 
between  the  gross  proceeds  of  the  sound  and  damaged  goods.*' 


a Guerlain  r.  The  Colutnb.  loi.  Co.  7 Johnt.  Rep.  527.  Deide- 
ncki  V.  Com.  loa.  Co.  10  itnd.  334.  Condy's  Marahall^  600.  Phit- 
lipt  on  Iniurance,  434,  435.  Kalin,  torn.  ii.  108.  Polhier,  li.  I.  No. 
121.131,  132.  Emerigon,  tom.  ii.  214.  Le  Guidon, cb.  T,  tec.  8,  9. 
Id  Seton  r.  Tlie  Delaware  Ids.  Co,  2 Wcuh.  Cir.  Rep.  175,  it  was 
held,  that  a partial  loss  of  aD  entire  cargo,  by  tea  damage,  if  amouDt- 
■Dg  to  more  than  half,  might,  under  circumstances,  be  converted  into 
a technical  total  lost ; but  not  if  a dietinct  part  of  the  cargo  be  de- 
stroyed, and  the  voyage  be  not  thereby  broken  up. 

b Center  v.  American  Int.  Co.  7 Coaen't  Rep.  564.  4 WendeU, 

45.  S.  C. 

c 3 Maeon’t  Rep.  70 — 78. 
d Johnson  v.  Sbedden,  2 Eatl’i  Rep.  581. 
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This  is  also  liie  true  rule  as  to  the  ship,  though  tliere  is 
grerKer  difficulty  in  the  application.  The  value  of  the  ship 
at  the  time  and  place  of  the  accident,  is  the  true  basis  of  cal- 
ciiiation."  And  with  respect  to  the  arbitrary  and  fluctuating 
rule  as  to  the  allowance  of  one  third  new  for  old,  there  is 
no  doubt  of  its  application  in  cases  of  partial  loss  ; but  such 
a deduction  is  not  allowed,  and  does  not  apply  to  cases  of 
total  loss.  'Phe  reason  of  this  allowance  to  the  underwriter, 
of  one  third  of  the  expense  of  the  reparations,  is  on  account 
of  the  better  condition  in  which  the  ship  is  put  by  them, 
than  she  was  when  insured  ; and,  therefore,  neither  the  rea- 
son of  the  rule,  nor  the  rule  itself,  applies  to  the  case  of  a ship 
sullbring  a jmrtial  loss  on  her  first  voyage,  when  she  is  new, 
and  cannot  be  made  better  by  repairs.  The  half  value 
which  authorizes  an  abandonment,  is  half  the  sum  which 
the  ship,  if  repaired,  would  be  worth,  without  any  such  de- 
duction.^ 

Upon  a valid  abandonment,  the  master  l>ecomes  the  agent 
of  the  insurer,  and  the  insured  is  not  bound  by  his  subsequent 
acts  unless  he  adopts  them.‘  It  is  the  same  thing  with  the 
consignee  of  the  cargo.  It  is  the  duty  of  the  master,  result- 
ing from  his  situation,  to  act  with  good  faith,  and  care,  and 
diligence,  for  the  protection  and  recovery  of  the  property,  for 


a The  Patapsco  lot.  Company  v.  Southgate,  5 Pelert'  U.  S.  Rep. 
604. 

b Dupuy  r.  The  V,  Ids.  Co.  3 Johm.  Cos.  189.  Contra,  Smitti  v. 
Bell,  2 Cainei'  Coeet  in  Error,  153.  Coolidge  r.  The  GloDcetter  Int. 
Co.  1 5 Mats.  Rep.  341.  Pccic  r.  Marine  Ins.  Co.  3 Maton’i  Rep. 
76,  77.  The  extent  of  loss,  in  the  case  of  a ship,  layt  Boolay  Paty, 
it  estimated  by  a comparison  of  the  value  in  the  policy,  with  the  value 
at  the  place  of  loss,  and  not  with  the  amount  of  the  expense  requisite 
to  repair.  Court  de  Droit  Com.  tom.  iv.  952. 

e If  Uie  insured  interferes  himself  in  the  character  of  owner  with 
the  property  aAcr  an  abandonment,  it  will  depend  upon  circumstances 
and  the  quo  onimo,  whether  or  not  it  amounts  to  a waiver  of  the  aban- 
donment. Coliimb.  Ins.  Co.  v.  Ashby,  4 Pelert'  U.  S.  Rep.  139. 
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the  benefit  of  whom  it  may  eventually  concern.  The  mas- 
ter of  an  insured  ship  injured  by  the  perils  of  the  sea,  and  not 
competent  to  complete  the  voyage,  may  sell  her  in  a case  of 
necessity,  as  when  the  ship  is  in  a place  in  which  she  cannot 
be  repaired  ; or  the  expense  of  repairing  her  would  be  extra- 
vagant, and  exceed  her  value ; or  he  had  no  moneys  in  his 
possession,  and  was  not  able  to  raise  any.°  In  cases  of  cap- 
ture he  is  bound,  if  a neutral,  to  remain  and  assert  his  claim 
until  condemnation,  or  the  recovery  be  hopeless.^  His  wages, 
and  those  of  the  crew,  are  a charge  on  the  owner,  and  ulti- 
mately, in  case  of  recovery,  to  be  borne  as  a general  average 
by  all  parties  in  interest ; and  if  the  abandonment  be  accept- 
ed, the  underwriter  becomes  owner  for  the  voyage,  and  in 
that  character  liable  for  the  seamen’s  wages,  and  entitled  to 
the  freight  subsequently  earned.'  If  the  master  purchases  in 
the  vessel,  or  ransoms  her,  the  insurer  will  be  entitled  to  the 
benefit  of  the  purchase  or  composition  ; and,  on  the  other 
hand,  if  the  insured  affirms  the  purchase  of  the  master,  it  will 
be,  at  the  option  of  the  insurer,  a waiver  of  the  abandonment. 
The  insurer  can  accept  of  the  re-purchase  of  the  master,  as 
his  constructive  agent,  and  affirm  the  act,  or  he  may  leave  it 
to  fall  upon  the  master.'' 


a Sonnes  r.  Sugnic,  4 Carr.  (Sir  i'dyne,  27G. 
b Marshall  v.  The  Union  Ins.  <'o.  2 Wa$h.  Cir.  Rep.  45S. 
c Hammond  r.  Essex  F.  & M.  Ins.  Co.  4 JUaion,  190.  It  has  been 
made  a question  whether  the  underwiiter,  after  an  accepted  abandon- 
ment, is  bound,  in  his  new  character  of  owner,  to  go  on  and  complete 
the  voyage.  In  Case  v.  Davidson,  5 Afati/e  <f-  Se/ie.  89,  Ilolroyd,  J., 
was  of  opinion  that  be  was  under  no  such  obligation  to  the  freighter, 
whose  rights  as  owner  of  the  goods  were  personal,  lying  in  contract 
with  the  ship-owner,  and  not  running  with  the  thip.  There  is  a sugges- 
tion of  Mr.  Justice  Putnam,  to  the  same  ctfect,  in  Coolidge  v.  Glouces- 
ter Mar.  Ins.  Co.  15  Matt.  Rep.  343. 

d Saidler  b Craig  v.  Church,  cited  in  2 Cainet'  Rep.  286.  United 
Ins.  Co.  V.  Robinson,  2 Caines’  Rep.  280.  Jumel  v.  Marine  Ins.  Co. 
1 Johm.  Rep.  412.  Willard  v.  Dorr,  3 Afason’s  Rep.  161.  Boutay 
Paty.iom.  iv.  309,310. 
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It  has  been  a very  controverted  question,  whether  an  aban- 
donment of  the  ship  transferred  the  freight  in  whole  or  in 
part.  It  was  finally  settled  in  the  jurisprudence  of  New- 
York  and  of  Massachusetts,  and  adopted  ns  the  true  rule  in 
the  Circuit  Court  of  the  United  States  for  Massachusetts,  that 
on  an  accepted  abandonment  of  the  ship,  the  freight  earned 
previous  to  the  disaster  was  to  be  retained  by  the  owner,  or 
his  representalH'c,  the  insurer  on  the  freight,  and  apportioned 
pro  rata  ilineris  ; and  that  the  freight  subsequently  to  be 
earned  went  to  the  insurer  on  the  ship.”  In  the  case  of 
Armroyd  v.  The  Union  Insurance  Company,’’  the  ques- 
tion was  raised,  but  left  undecided,  whether  the  entire  or  only 
a pro  rata  freight,  in  such  a case,  went,  on  abandonment, 
to  the  insurer  of  the  ship.  This  litigious  question  has  now 
been  settled  in  England  ; and  in  Case  v.  Davidson, ‘ where 


a United  Insurance  Co.  v.  Lenoa,  1 Jnhnt.  Cat.  377.  2 ibid.  443. 

Davy  T.  Ilallet,  3 C'oine*’  Rep.  20.  Mar.  Ins.  Co.  v.  U.  Ins.  Co.  9 
John!.  Rep.  186.  Coolidge  v.  Gloucester  M.  Ins.  Co.  1.6  JUaii.  Rep. 
341.  Hammond  r.  Essex  F.  k M.  Ins.  Co.  4 Maton,  196. 

6 3 Binney’s  Rep.  437. 

c 5 Maule  Ss  Selw.  79,  S.  C.  affirmed  on  error,  2 Brod.  6f  Bing. 
379.  In  this  case  the  court  did  not  make  any  distinction  between  the 
freight  earned  as  a pro  rala  freight,  antecedent  to  the  abandonment, 
and  that  earned  afterwards, but  the  entire  freight  was  held  to  pass  with 
the  transfer  of  tlie  ship.  There  would  seem,  therefore,  to  be  a vari- 
ance on  this  point  between  ^o  English  and  the  American  cases.  I was 
misled  in  the  first  edition  of  this  work,  by  the  marginal  note  of  the  de- 
cision, in  which  it  is  stated  in  the  report  of  the  case  by  Maule  Sf  Set- 
v>yn,  and  repeated  in  the  report  of  the  case  on  error  by  Broderip  if- 
Bingham,  that  an  abandonment  of  the  ship  to  the  insurer  on  ship,  car- 
ried the  freight  “earned  subsequently  to  the  abandonment  as  incident 
to  the  ship and  in  the  statement  of  the  case  it  is  also  said  that  the 
underwriter  on  the  ship  who  recovered,  claimed  “ a proportion  of  the 
money  received  by  the  defendants  for  freight."  But  on  a closer  inspec- 
tion of  the  case,  it  appeansthat  the  underwriter  claimed  and  recovered 
the  entire  freight,  and  that  no  distinction  was  made  between  the  freight 
arising  prior  and  snbsequcnt  to  the  lose,  or  prior  and  subsequent  to  the 
abandonment. 
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ship  and  freight  were  separately  insured,  and  each  subject 
abandoned  as  for  a total  loss,  it  was  adjudged  that  the  aban- 
donment of  the  ship  transferred  the  freight  as  incident  to  the 
ship,  and  that  an  abandonment  was  equivalent  to  a sale  of 
the  ship  to  the  abandonee."  The  French  jurisprudence  on 
this  subject  has  been  equally  embarrassing  and  unsettled. 
The  ordinance  of  1681  had  no  textual  regulation  relative  to 
freight,  in  cases  of  abandonment.  It  was  left  to  the  decisions 
of  the  tribunals,  and  they  denied  to  the  insurer  on  the  ship 
any  freight  for  the  goods  saved.  Valin  exposed  the  error,* 
and  maintained  that  freight  on  abandonment,  whether  paid 
in  advance  or  not,  ought  to  go  to  the  insurer.  In  1778  it 
was  settled  at  Marseilles,  under  the  sanction  of  Emerigon, 
that  freight  was  an  accessory  to  the  ship  ; and  in  abandon- 
ing the  ship,  the  freiglit  acquired  during  the  voyage  went 
with  it.'  The  ordinance  of  1779  followed  that  doctrine,  and 
declared  that  acquired  freight  already  earned  on  the  voyage, 
was  insurable,  and  did  not  go  with  the  ship  on  abandonment, 
but  that  the  future  freight  to  be  earned  on  the  goods  saved, 
would  go  to  the  insurer,  if  there  was  no  stipulation  to  lire  con- 
trary in  the  (wlicy,  saving  the  wages  of  seamen  and  bottomry 


a Mr.  Beoecke,  Principles  of  Indemnity,  p.  408,  after  giving  an  io- 
teretliog  biator;  of  the  progress  of  ibe  question,  concludes  that  the  in- 
surer on  the  freight,  in  case  of  an  abandonment  of  that  also,  will  still 
have  a personal  claim  on  Ibe  owner  for  the  freight  subseqnenll;  earned, 
and  which,  bat  for  the  abandonment,  would  hare  belonged  to  him. 
Though  the  decision  of  I„enoz  and  The  United  Insurance  Co.  in  New- 
York,  had  been  in  print  for  eighteen  or  twenty  years,  it  seems  to  hare 
been  entirely  unknown  to  the  English  Courts,  and  to  Mr.  Beneckc,  in 
1 834,  though  he  has,  in  the  coarse  of  bis  work,  ransacked  the  local  laws 
and  ordinances  of  most  of  the  petty  as  well  as  great  commercial  states 
and  cities  in  Europe.  I should  think  it  was  almost  time  for  English- 
men to  find  out  that  there  is,  in  point  of  fact,  a very  cultivated  system 
of  commercial  jurisprudence  actually  existing  and  in  operation  on  this 
aide  of  the  Atlantic. 

6 Com.  liv.  3,  lit.  6,  Des  Assurances,  art.  15. 
c Emerigon,  tom.  ii.  317 — 237. 
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licDB.  The  new  code'  declared  that  the  freight  of  goods 
saved,  though  paid  in  advance,  went,  upon  abandonment,  to 
the  insurer  on  tlie  ship.  The  construction  given  to  the  code 
by  the  Royal  Court  at  Rennes,  in  1822,  in  the  case  of  Blaize 
V.  The  Company  of  General  Assurance  at  Paris,  was, 
that  the  future  freight  did  not  go  to  the  insurer  on  the  ship, 
but  only  the  freight  on  the  goods  saved  and  already  earned 
at  the  time  of  the  loss.'’ 

(2.)  Of  the  adjustment  of  partial  losses. 

In  ai^  open  policy  tlie  general  rule  is,  that  the  actual  or 
market  value  of  the  subject  insured,  is  to  be  estimated  at  the 
time  of  the  commencement  of  the  risk.  The  object  of  inquiry 
is,  tlie  true  value  of  die  subject  put  at  risk,  and  for  which  ai^ 
indemnity  was  stipulated. 

There  are  two  kinds  of  indemnity  that  may  lawfully  be 
obtained  under  a contract  of  insurance.  The  first  is,  to  pay 
what  the  goods  would  have  sold  for  if  they  had  reached  the 
place  of  destination  ; and  the  value  there  consists  of  the  prime 
cost  and  expenses  of  the  outfit,  the  freight  and  expenses  at 
the  port  of  delivery,  and  the  profit  or  loss  arising  from  the 
state  of  the  market.  This  species  of  indemnity  puts  the 
insured  in  the  same  situation  as  if  no  loss  bad  happened. 
The  other  kind  of  indemnity  is,  to  pay  only  the  first  cost  of 
the  goods,  and  the  expenses  incurred  ; and  this  places  the 
insured  in  the  situation  he  was  before  be  undertook  the  ad- 
venture. It  annuls  the  speculation,  and  excludes  the  conside- 
ration of  any  eventual  profit  or  loss.  The  first  kind  of  insu- 
rance is,  in  the  opinion  of  Mr.  Bcnecke,'  more  conformable 
to  the  nature  of  mercantile  transactions,  and  affords,  in  every 
case,  an  exact  indemnity  ; but  the  second  kind  of  insurance 


a Codede  Commeric,  art.  386. 
b Boutay  Paly,  tom.  iv.  397 — 417. 

c TreaUte  on  the  Principlu  of  Indemnity  tn  .Marine  Imuranee,  cb.  I . 
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of  goods  is  the  one  in  practice  in  England,  and  other  com- 
mercial countries. 

The  actual  or  market  value  at  the  port  of  departure,  may 
frequently  be  different  from  the  invoice  price,  or  prime  cost, 
and  when  that  happens,  or  can  be  ascertained,  it  is  to  be  pre- 
ferred.“  In  Gahn  v.  Broome,''  the  invoice  price  was  adopted 
as  the  most  stable  and  certain  evidence  of  the  actual  value  ; 
but  in  Le  Roy  v.  United  Insurance  Company, ‘ the  invoice 
price  was  understood  to  be  equivalent  to  the  prime  cost,  and 
that  was  commonly  the  market  value  of  the  subject  at  the 
commencement  of  the  risk.  The  court,  in  that  cjse,  did 
not  profess  to  lay  down  any  general  rule,  but  they,  neverthe- 
less, adopted  the  prime  cost  as  being  a plain  and  simple, 
and,  generally  speaking,  tlie  best  rule  by  which  to  test  the 
value  of  the  subject.  The  English  Court  of  King’s  Bench, 
in  Usher  v.  Noble,''  pursued,  in  effect,  the  same  rule,  by 
estimating  a loss  on  goods  in  an  ojjen  policy,  at  the  invoice 
price  at  the  loading  port,  and  taking  with  that  the  premium 
of  insurance,  and  commission,  as  the  basis  of  the  calcula- 
tion.* 

If  goods  arrive  damaged  at  the  place  of  destination,  the 
way  to  ascertain  the  quantity  of  damage,  either  in  open  or 
valued  policies,  is  to  com[>are  the  market  price,  or  gross 
amount  of  the  damaged  goods,  with  the  market  price  or  gross 
amount  at  which  the  same  goods  w’ould  have  sold  if  sound..'' 
But  this  mode  of  adjustment  affords  no  perfei^t  indemnity 


a Snell  V.  Delaware  Ins.  Co.  4 Dal/at'  Rrp.  4J0.  Carson  v.  Marine 
Ins.  Co.  2 Walk.  Cir.  Rep.  468. 
b 1 Johns.  Cat.  120. 
c 7 Johns.  Rep.  343. 
d 12  East's  Rep.  639. 

< This  is  admitted  in  the  French  law  to  nflbrd  all  the  indemnity  that 
was  stipulated  by  the  policy.  Boulay  Paly,  tom.  iv.  p.  41, 42. 

/Lewis  V.  Rucker,  2 Burr.  Rep.  1167.  Johnson  v.  Sheddon.  2 
Etasl’s  Rep.  SBt . Usher  v.  Noble,  \ 2 East's  Rep.  639.  Berteeke  on 
Indemnity, H6. 
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to  (he  insured,  for  he  lias  to  pay  freight  for  the  goods  as  if 
they  were  sound,  and  wliich  freiglit  he  cannot  recover  of 
the  insurer.  Various  expedients  have  been  suggested  to 
remedy  the  inconvenience,  and  the  true  one  is  to  insure  the 
sum  to  be  paid  for  the  freight  and  charges  at  the  port  of  de- 
livery.* 

We  have  seen,  in  a former  lecture,*  that  an  adjustment  of 
a general  average  at  a foreign  port  is  conclusive  ; and  it  is 
equally  so  between  the  parties  to  tlie  policy,  and  between  the 
|>artie8  in  interest  in  the  adventure.  It  is  the  rule  in  all 
foreign  countries  for  the  underwriter  to  bo  bound  by  foreign 
adjustments  of  general  average,  unless  there  be  a stipulation 
to  the  contrary  in  the  policy,  as  is  the  case  in  those  of  the 
insurance  companies  at  Paris.*  There  is  a material  differ- 
ence between  the  adjustment  of  a prtial  loss,  and  of  a gene- 
ral average,  since  the  former  is  adjusted  according  to  the 
value  at  the  time  and  place  of  departure  of  the  vessel,  and 
the  latter  according  to  the  value  at  the  foreign  port.'*  And, 
as  in  cases  of  partial  loss,  it  is  to  be  adjusted  upon  a compari- 
son of  the  gross  proceeds  of  the  sound  and  damaged  goods, 
the  underwriter  has  nothing  to  do  either  with  the  state  of  the 
market,  or  with  the  loss  on  landing  expenses,  freight,  and 
duty,  accruing  in  consequence  of  the  deterioration  ; for  no  pre- 
mium is  paid  for  those  items,  and  all  other  modes  of  adjust- 
ing particular  average,  except  that  founded  on  the  principle 
of  the  gross  proceeds,  are  erroneous.*  In  settling  losses  under 
the  memorandum  in  the  policy,  which  declares  articles  free  of 
average  under  say  five  per  cent.,  if  a partial  loss  to  an  article 
Ire  found,  on  survey  and  sale,  to  have  been  five  per  cent.,  the 
insurer  pays  the  damages  and  the  expenses.  If  under  five 


a Benetke  on  Indemnity,  17 — 26. 
b Ante.  Lee.  47. 

c Molloy,  b.  2,  ch.  6,  sec.  10.  7 Mau.  Rep.  370.  5 Coteen’t  Itep. 
83.  Benecke  on  Indemnity,  33t. 
d 1 Emerigon,  659.  Ord.  de  la  Mar,  tit.  Du  Jet.  art.  6. 

« Beneeke  on  Indemnity,  p.  426,  427. 

VoL.  IIL  43 
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per  cent.,  he  pays  nothing,  and  the  insured  hears  the  expen- 
ses. The  expenses  are  like  costs  of  suit,  and  fall  upon  the 
losing  party.  The  expenses  are  not  taken  to  make  up  the 
five  per  cent.® 

If  extraordinary  expense,  and  extra  freight,  be  incurred  in 
carrying  on  the  cargo  in  another  vessel,  when  the  first  one 
becomes  disabled  by  a peril  of  the  sea,  the  French  rule  is,  to 
charge  the  same  upon  the  insurer  of  the  cargo.*  This 
question  is  left  undecided  in  the  English  law,  but  in  this 
country  we  have  followed  the  French  rule.®  With  respect 
to  leakage,  the  rule,  in  cases  free  from  special  stipulation,  is, 
that  the  insurer  is  not  liable  for  waste  occasioned  by  ordinary 
leakage,  and  only  for  leakage  beyond  the  ordinary  waste, 
and  produced  by  some  extraordinary  accident.  The  prac- 
tice is,  to  ascertain,  in  each  ptarticular  case,  what  amount  of 
leakage  is  to  be  attributed  to  ordinary  causes,  or  the  fault  of 
the  insured,  or  bad  stowage,  and  what  to  the  perils  of  the 
sea  ; and,  in  pursuing  this  inquiry,  the  season  of  the  year, 
the  nature  of  the  articles,  the  description  of  the  vessel, 


a Benecke  on  Indemnity , p.  43C.  Mr.  Deoecke,  in  cli.  9,  has  gone 
into  particular  calculations  on  the  subject  of  the  adjustment  of  particu- 
lar average,  on  every  kind  of  expense  or  damage  short  of  a total  loss, 
and  applied  his  principles  to  almost  all  the  variety  of  cases  that  can 
arise,  and  to  bis  lucid  explanations  I must  refer  the  student  for  a more 
practical  knoirlcdge  of  the  subject.  The  fire  per  cent,  is  to  be  com- 
puted upon  the  valuation  in  the  policy,  after  deducting  the  premium. 
Urooks  V.  Oriental  Ins.  Co.  7 /’tcA:.  259.  Distinct  successive  losses  to 
the  ship  cannot  be  added  together  to  make  up  the  5 per  cent.,  though  it 
may  be  othcririsc  as  to  the  cargo.  In  the  one  case,  many  trifling  losses 
may  fall  within  the  common  wear  and  tear  of  the  ship  borne  by  the 
owner;  but  in  the  other,  the  entire  damage  cannot  be  ascertained  until 
the  cargo  is  unladed.  Ibid.  * 

b Emcrigon,  tom.  i.  429—433.  Code  de  Commerce,  No.  391.  393. 

€ Mumfurd  v.  The  Commercial  Ins.  Co.  5 Johns.  Rep.  262.  Searlo 
V.  Scorell,  4 Johns.  €h.  Rej>.  210.  Dodge  v.  The  Marine  Ins.  Co.  17 
Mass.  Rep.  471. 
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the  length  of  the  voyage,  and  tlie  stowage,  are  all  to  be  con* 
sidered.* 

An  adjustment  of  a loss  cannot  be  set  aside  or  opened  ex- 
cept on  the  ground  of  fraud,  or  mistake  of  facts  not  known. 
It  is  only  prima  facie  evidence  of  the  claim,  and  tlie  party 
must  have  a full  disclosure  of  the  circumstances  of  the  cose 
before  he  will  be  concluded  by  it.  In  the  language  of  Lord 
Ellenborough,  they  must  all  be  blazoned  to  him  as  they 
really  existed.*  And  in  making  the  adjustment,  in  the  case 
of  a partial  loss,  the  rule  is  to  apply  the  old  materials  towards 
the  payment  of  the  new,  by  deducting  the  value  of  Utem  from 
the  gross  amount  of  the  expenses  for  the  repairs,  and  to  allow 
the  deduction  of  the  one  third  new  for  old  upon  the  balance.' 
In  England,  if  the  injury  be  sustained,  and  the  repairs  made, 
when  the  vessel  is  new,  no  deduction  of  new  for  old  is  made ; 
because  the  vessel  being  new,  it  is  not  supposed  that  she  is 
put  in  l>etler  condition  by  the  repairs.  But  in  New-York 
that  distinction  has  not  been  adopted,  and  the  deduction  of 
one  third  new  for  old  is  made,  whether  the  vessel  be  new  or 
old.'' 

The  insurer  is  liable  for  all  the  labour  and  expense  attend- 
ant upon  an  accident  which  forces  the  vessel  into  port  to  be 
repaired  and  in  consequence  of  the  general  permission  in 


a PhUlipt  on  Inntrance,  p.  346, 347.  Miller  on  Inntrance,  133.  2 
Valin,  14.  80.  83.  Emerigon,  rol.  i.  391. 

b Dow  V.  Smith,  t Cainet'  Rep.  32.  Shepherd  r.  Chewter,  1 
Campb.  JV.  P.  Rep.  274.  Steel  v.  Lacy,  3 Taunt.  Rep.  286. 

e Barnes  v.  The  Nat.  Ins.  Co.  1 Couen,  265.  Snmge,  Ch.  J.,  in 
Dickey  v.  N.  Y.  Ins.  Co.  4 Couen,  245.  Brooks  v.  Oriental  Ins.  t'o. 
7 Pidk.  259. 

d Danham  v.  Com.  Ins.  Co.  11  Johni.  Rep.  315.  Temporary  re- 
pairs in  the  coarse  of  the  voyage  are  held  to  he  particular  average,  but 
other  repairs  abroad,  from  strict  necessity,  to  enable  the  vessel  to  return, 
and  which  become  useless  afterwards,  are  general  average.  Brooks  v. 
Oriental  Ins.  Co.  7 Pick.  259. 
e Shis'  V,  Miss.  Ins.  Comp.  I Miller's  LouL  Rep.  304. 
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the  policy  for  the  insured  to  labour  for  tlic  recovery  of  the 
property,  tlie  insurer  may  be  rendered  liable  for  the  expenses 
incurred  in  the  attempt  to  recover  the  lost  pro[>erty,  in  addi- 
tion to  the  payment  of  a total  loss."  It  has  been  a question 
much  contested  in  the  French  tribunals,  whether  the  insurer 
can,  in  cases  distinct  from  the  above  stipulation,  be  held 
chargeable  at  the  same  time,  and  cumulatively,  with  the 
amount  of  an  average,  and  also  with  the  amount  of  a subse- 
quent total  loss,  in  the  same  voyage.  This  is  said  to  be  con- 
trary to  all  principle,  and  the  elements  of  the  contract ; and 
it  was  decided  in  the  Court  of  Cassation,  in  IS23,  after  great 
litigation,  that  the  insurer  was  not  holden  beyond  tlie 
amount  of  his  subscription,  and  for  which  he  received  a pre- 
mium, notwithstanding  the  prior  partial  and  the  subsequent 
total  loss.* 

(3.)  Of  the  return  of  premium. 

The  premium  paid  by  the  insured  is  in  consideration  of 
the  risk  which  the  insurer  assumes  ; and  if  the  contract  of 


a I Caines'  Rep.  234.  430.  7 Johns.  Rep.  C2.  424.  433.  4 Tnunl, 

Rep.  367.  EmerigoD  baa  taken  notice  of  Ibis  stipulation  in  tbe  Eng- 
lub  policiei,  by  means  of  wbicb  tbe  insurer  may  become  chargeable 
beyond  tbo  amount  of  bis  subscription  ; and  there  is  the  same  stipula- 
tion, by  which  they  may  be  so  charged,  in  tbe  policies,  at  Antwerp, 
Rouen,  Nautes  and  Bordeaux  ; and  there  is  tbe  same  clause  in  tbe  for- 
mula given  by  Locccoius.  In  the  form  used  at  Marseilles  there  is  no 
such  clause,  and  without  such  clause,  and  as  a general  rule,  the  insurer 
is  not  chargeable  beyond  bis  subscription.  But  with  such  a special 
clause,  Valin  and  Emerigon  both  agree,  that  tbe  expense  must  be  borne 
by  tbe  insurer,  though  it  go  beyond  tbe  eficcts  recorered.  This,  how- 
ever, is  denied  by  Boulay  Paty,  who  insists  that  tbe  sum  subscribed 
limits  all  claim  upon  the  insurer.  1 Emerigon,  484.  2 Emerigon, 

202 — 213.  Valin's  Com.  tom.  ii.  99.  Boulay  Paly,  tom.  iv.  312, 
313. 

b Kermct  v.  la  Compagnie  Royalo  d'Assurance,  reported  in  the 
Journal  de  Cassation,  IC23,  and  quoted  at  largo  in  Boulay  Paty,  tom. 
iv.  519—532.  And  see  also  ibid.  p.  272—270. 
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insurance  be  void  ab  initio,  or  the  risk  lius  not  been  com- 
menced, the  insured  is  entitled  to  a return  of  premium.  If 
the  insurance  be  made  witliout  any  interest  whatsoever  in 
the  thing  insured,  and  this  proceeds  through  mistake,  misin- 
formation, or  any  other  innocent  cause,  the  premium  is  to 
be  returned.  So,  if  the  insurance  be  made  with  short  inte- 
rest, or  for  more  than  the  real  interest,  there  is  to  be  a rata- 
ble return  of  premium.  If  the  risk  has  not  been  run,  whe- 
ther it  be  owing  to  the  fault,  pleasure,  or  will  of  the  insured, 
or  to  any  other  cause,  the  premium  must  be  returned,  for  the 
consideration  for  which  it  was  given  fails.*  If  the  vessel 
never  sailed  on  the  voyage  insured,  or  the  policy  became 
void  by  a failure  of  the  warranty,  and  without  fraud,  the 
policy  never  attached  ; but  if  the  risk  has  once  commenced, 
though  the  voyage  be  immediately  thereafter  abandoned, 
there  is  to  be  no  return  or  apportionment  of  premium.  And 
if  the  premium  is  to  be  returned,  it  is  the  usage  in  every 
country,  where  it  is  not  otherwise  expressly  stipulated  in 
tlie  policy,  for  the  insurer  to  retain  one  half  j>er  cent,  by 
way  of  indemnity  for  his  trouble  and  concern  in  the  trans- 
action.* 

The  insurer  retains  the  premium  in  all  cases  of  actual 
fraud  on  the  part  of  the  insured,  or  his  agent.*  So,  if  the 
trade  be  in  any  respect  illegal,  the  premium  cannot  be  re- 
claimed.'' If  the  voyage  be  divisible,  there  may  be  an  ap- 
lK>rtionmenl  of  the  premium,  and  if  the  risk  as  to  the  one 
part  of  the  voyage  has  not  commenced,  the  premium  niay 


a Tyrie  v.  Fletcher,  Cowp.  666.  Loraine  v.  ThomliosoD,  Doug. 
583.  8 Ttrm  Rep,  156.  arg.  Holmes  r.  U.  Ins.  Co.  3 Johns.  Cat, 
329.  Taylor  v.  Sumner,  4 Jilatt.  Rep.  56. 

b Emerigon,  tom,  ii.  154.  Phillip's  on  Insurance,  503.  Code  de 
Commerce,  art.  349.  Hendricks  v.  Com.  Ins.  Co.  8 Johns.  Rrp.  I. 

e Tyler  v.  Hern,  Park  on  Insurance,  285.  Chapman  v.  Fraser, 
Marshall  on  Inturasue,  652. 

d March  v.  Abel,  3 Bot.Sf  Pull.  35.  Van  Dyck  v.  Hewitt,  I Easl’t 
Rep.  96. 
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be  proportionably  retained.  But  tiic  premium  cannot  be 
divided  and  apportioned,  unless  the  risks  were  divisible  and 
distinct  in  the  policy.  If  the  voyage  and  the  premium  be 
entire,  there  can  be  no  apportionment.  It  is  requisite  that 
the  voyage,  by  the  usage  of  trade,  or  the  agreement  of  the 
parties,  be  divisible  into  distinct  risks  ; and,  in  that  case,  if 
no  risk  has  been  run  os  to  one  part,  there  may  be  an  appor- 
tionment of  premium.* 

The  French  code  provides  for  the  apportionment  of  pre- 
mium, in  the  case  of  an  insuran<«  on  goods,  when  part  of 
tlie  voyage  has  not  been  performed.*  M.  Le  Baron  Locre, 
in  his  commentary  upon  this  aiticle,  vindicates  it  by  very 
ingenious  reasoning,  which  M.  Boulay  Paty'  thinks,  how- 
ever, docs  not  remove  the  dilTiculty,  and  he  contends,  that 
such  a provision  is  contrary  to  a principle  of  the  contract,  that 
when  the  risk  has  once  commenced,  the  right  to  the  entire 
premium  is  acquired. 

IV.  Of  the  writers  on  insurance  law. 

I have  now  finished  a survey  of  the  leading  doctrines  of 
marine  insurance,  which  is  by  far  the  most  extensive  and 
complex  title  in  the  commercial  code.  There  is  no  branch 
of  the  law  that  has  been  more  thoroughly  investigated,  and 
more  successfully  cultivated  in  modern  times,  not  only  in 
England,  but  upon  the  European  continent.  Maritime  law, 
in  general,  partakes  more  of  the  character  of  international 
law,  than  any  other  branch  of  jurisprudence  ; and  I trust  1 
need  not  apologize  for  tlie  free  use  which  has  been  made,  for 
the  purpose  of  illustration,  not  of  English  authorities  only. 


a StereosoD  r.  Snow,  3 Burr.  IZep.  1237.  Longv.  Allen,  Marthall 
on  Inmrance,  GCO.  Donath  v.  Ins.  Co.  of  N.  A.,  4 DaiUu'  Itop,  463. 
Ogden  V.  Firem.  Ins.  Co.  12  Johns.  Hep.  114.  Phillips  on  Insurance, 
003 — 510. 

6 Code  de  Commerce,  art.  356. 

c Cours  de  Droit  Commercial  Maritime,  tom.  iv.  00,  09. 
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but  of  the  writings  of  other  foreign  lawyers,  and  the  decisions 
of  foreign  tribunals,  relative  to  the  various  heads  of  the  law 
merchant.  I am  justified,  not  only  by  the  e.vample  of  the 
most  eminent  of  the  English  lawyers  and  judges,  but  by  the 
consideration,  that  the  law  merchant  is  part  of  the  European 
law  of  nations,  and  grounded  upon  principles  of  universal 
equity.  It  pervades  every  where  the  institutions  of  that  vast 
combination  of  Christian  nations,  which  constitutes  one  com- 
munity for  commercial  purposes  and  social  intercourse  ; and 
the  interchange  of  principles,  and  spirit,  and  literature,  which 
that  intercourse  produces,  is  now  working  wonderful  im- 
provements in  the  moral  and  political  condition  of  the  human 
race. 

The  general  principles  of  insurance  law  rest  on  solid  foun- 
dations of  justice,  and  are  recommended  by  their  public 
utility  ; and  yet  it  is  a remarkable  fact,  that  none  of  the  na- 
tions of  antiquity,  though  some  of  them  were  very  commer- 
cial, and  one  of  them  a great  maritime  power,  appear  to  have 
used,  or  even  to  have  been  acquainted,  with  this  invaluable 
contract.*  It  was  equally  a stranger  to  the  early  maritime 
codes  compiled  on  the  revival  of  arts,  learning,  and  commerce, 
at  the  conclusion  of  the  middle  ages.  The  Consolato  del 
Marc,  the  laws  of  Oleron,  and  the  laws  of  the  Hanseatic 
association,  were  all  silent  upon  the  subject  of  the  contract  of 
insurance.  The  first  allusion  to  it  is  said  to  have  been  made 
in  the  latter  part  of  the  fourteenth  century,  and  where  we 
should  not,  at  that  early  age,  have  first  expected  to  find  it : 
in  the  laws  of  Wisbuy,  compiled  in  the  Teutonic  language, 
on  the  bleak  shores  of  an  island  in  the  middle  of  the  Baltic 
sea.*  It  is  so  necessary  a contract,  that  Valin  concludes, 


a Bjnkersboeck  and  Emerigoo  botb  agree,  tliat  tbe  contract  of  in- 
surance was  not  to  be  found  in  tbe  Roman  lair,  tbougb  aome  traces  of 
it  bare  been  lupposed  to  be  perceived  in  tbe  Roman  bUtory.  Bynk. 
Quasi.  J,  Pub.  lib.  l,c.  21.  Emerigon,  des  Ass.  Pref. 
h Tbe  allusion  to  marine  insurance  in  art.  C6,  of  tbe  Laws  Wis- 
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maritime  commerce  cannot  well  be  sustained  without  it,  for 
no  prudent  ship-owner  would  be  willing'  to  risk  his  own  for- 
tune, and  that  of  others,  on  an  unprotected  adventure  at  sea. 
The  business  of  uncovered  navigation  or  trade,  would  be  spi- 
ritless or  presumptuous.  The  contract  of  insurance  protects, 
enlarges,  and  stimulates  maritime  commerce  ; and  under  its 
patronage,  and  with  the  stable  security  which  it  affords,  com- 
merce is  conducted  with  immense  means,  and  unparalleled 
enterprise  over  every  sea,  and  to  the  shores  of  every  countrj', 
civilized  and  barbarous.  Insurers  arc  societies  of  capitalists, 
who  are  called  by  their  business  to  study,  with  profound  sa- 
gacity, and  with  exactness  of  calculation,  the  geography  and 
navigation  of  the  globe,  the  laws  of  the  elements,  the  ordi- 
nances of  trade,  the  principles  of  international  law,  and  the 
customs,  products,  character,  and  institutions  of  every  coun- 


buy, is  BO  obscure  or  equivocal,  (hat  (lie  most  celebrated  jurists  have 
diflered  iu  opinion,  as  to  the  origin  of  (he  contract.  Cleirac,  in  his 
commentary  on  that  article  of  the  Laws  of  Wisbuy,  applies  it  directly 
to  insurances ; and  he  had  studied  that  compilation  (horonghly,  for  be 
translated  it  into  French,  from  tbe  old  German,  or  TWuqtie  language, 
in  which  (be  code  had  been  preserved  to  his  day.  In  the  collection  nf 
Sea  Lout,  published  at  London  under  Queen  Anne,  the  article,  as 
translated,  applies  to  marine  insurance.  Emerigon,  also,  in  the  pre- 
face to  bis  treatise,  gives  that  construction  to  the  article,  and  he  and 
Cleirac  are  great  authorities  on  the  point.  On  the  other  hand,  Emeri- 
gon  admits  that  Stypinannus,  Gibalinus,  Ansaldns  and  Casaregis,  would 
not  allow  that  (he  use  of  insurances  was  introduced  into  commerce 
until  towards  the  fifteenth  century  ; and  Kofi'n  intimates,  that  the  con- 
tract of  insurance  came  from  tbe  Italians,  and  passed  from  them  to  (ho 
Spaniards,  Dutch,  and  other  commercial  nations.  .Valynet,  as  early  as 
1C22,  traced  (he  practiceof  insurance  from  Claudius  Cicsar  to  the  in- 
habitants of  Oleron,  and  then  to  Antwerp  and  London.  Cleirac's  lee 
Ut  el  Coulumee  tie  la  Mer.  p.  155.  JUalynet'  Lex  Jllercaloria,  part  1 , 
105.  Emerigon,  Traiti  dee  An.  Pref.  Valin' t Com.  tom.  ii.  S7. 
Bynkerihoeck  said,  he  had  no  evidence  that  (he  contract  of  insu- 
rance was  in  use  in  Holland  in  tbe  fifteenth  century,  though  bo  found 
it  to  have  been  in  established  use  by  the  middle  of  (he  following  centu- 
ry. Qtueel.  J.  Priv.  lib.  4,  ch.  1 . 
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try,  wtiere  tide  waters  roll,  or  to  which  winds  can  waft  the 
flag  of  their  nation.' 

Many  of  the  states  and  great  commercial  cities  of  Europe, 
in  the  early  periods  of  modern  history,  made  and  published 
ordinances  relating  to  insurance,  and  most  of  them  have  been 
collected  in  Magen's  Essay  on  Insurance,  published  in 
1755.  The  most  important  of  these  compilations,  were  the 
ordinances  of  Barcelona,  Bilboa,  Florence,  Genoa,  Antwerp, 
Rotterdam,  Amsterdam,  Copenhagen,  Stockholm,  and  Ko- 
ningsberg,  as  well  as  royal  ordinances  of  the  kings  of  France, 
Spain,  and  Portugal.  They  are  authentic  memorials  of  the 
prosperity  of  commerce,  and  evidence  of  the  early  usages  in 
respect  to  a contract  governed  by  general  principles  of  policy 
and  justice.  We  may  also  refer  to  the  decisions  of  the  Rota 
of  Genoa,  (of  which  so  much  use  is  made  by  Roccus,)  to  show 
how  early  and  extensively  insurance  questions  became  a 
source  of  litigation  and  topic  of  discussion  in  the  courts  of 


a The  French  lawyers  have  described  the  coolract  of  iasurance  in 
■troog  and  eloquent  language.  CVi<  une  cMpcee  de  jeu,  said  Emerigon, 
truly  and  gravely  ; qui  exige  becucoup  de  prudence  de  la  pari  de  eeux 
qui  adonneni.  U faut  faire  Vanalpee  des  Kasards^  et  poeteder  la  eei- 
ence  du  eaUul  dee  probcUnlitie* ; prevoir  lei  eeueili  de  la  mert  el  eeux  de 
la  mauvaite  fox ; ne  pat  pofdre  de  vue  let  cat  intolilet  et  ex/raor</tfintre< ; 
eem^tner  le  tout^  le  comparer  avec  Ir  faux  des  primest  el  juger  quel  sera 
le  retullal  de  Ventemble.  But  the  F rench  counaellora  of  state,  Messrs. 
Corvetto,  B^gouen,  and  Maret,  in  their  report  to  the  legislative  body, 
on  the  8th  September,  1807,  declared,  that  Ce  beau  conlral  est  le  noble 
produit  du  genie  de  Vhomme,  et  le  premier  garant  du  commerce  maritime. 
It  a eontulU  let  saitont ; il  a porie  set  regards  sur  la  mer  ; U a interroge 
ee  terrible  element ; il  en  a juge  Vineonstanee ; il  en  a presenti  let  oragu  ; 
ti  a ipie  la  polthque  ; il  a reeonnu  let  portes  et  let  coles  des  deux  mondes ; 
il  a tout  soumis  a des  ealculs  savanst  d des  theories  approximatxveSy  et  il  a 
dit  au  eommercant  habile ; au  narigalenr  xntrepide  : certes  il  y a des  de- 
sastres  sur  letquels  Vhumaniti  ne  peut  q\ie  gemir  ; mats  quant  d tolre 
fortune  allety  francisset  let  merSy  deployet  votre  aetxviU  et  votre  tndui/rt>  ; 
Je  me  charge  de  tot  risques, 

VoL.  III.  44 
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justice.*  But  without  dwelling  upon  these  historical  views,  my 
object  at  the  close  of  this  lecture  is,  merely  to  direct  the  atten- 
tion of  the  student  to  the  character  and  value  of  the  most 
distinguished  works,  which  have  elevated  and  adorned  this 
branch  of  the  law. 

The  earliest  work  extant  on  insurance,  is  the  celebrated 
French  treatise  entitled  Le  Guidon.  It  was  digested  and 
prepared  some  centuries  ago,  by  a person  whose  name  is  un- 
known, for  the  use  of  the  merchants  of  Rouen.  It  was  pub- 
lished by  Cleirac  in  1671,  in  his  collection  entitled  Les  U.<t 
et  Coutumes  de  la  Mer  ; but  it  was  a production  of  a much 
earlier  date,  and  it  contains  decisive  evidence  that  the  law  of 
insurance  had  become,  in  the  sixteenth  century,  a regular 
science.  Emerigon  viewed  it  as  containing  tire  true  princi- 
ples of  nautical  jurisprudence,  and  was  valuable  fur  its  wis- 
dom, and  for  the  great  number  of  principles  and  decisions 
which  it  contained  ; and  when  Cleirac  gave  to  the  world  his 
revised  and  corrected  edition  of  the  he  Guidon,  he  regretted 
that  he  was  not  able  to  rescue  from  oblivion  the  name  of  an 
author  who  had  conferred  signal  honour  on  his  country,  by 
the  merit  and  solidity  of  his  production,  though  it  wanted  the 
taste  and  elegance  of  later  ages.* 

The  treatise  of  Roccus  on  insurance,  has  l>een  universally 
regarded  as  a text  book  of  great  authority.  He  was  an  emi- 
nent civilian  and  judge  at  Naples,  and  published  his  work 
in  1655  ; and  Mr.  Ingersoll,  the  American  translator,  per- 
ceives an  analogy  between  the  treatises  of  Roccus  and  Lit- 
tleton’s tenures.  That  analogy  does  truly  exist  in  the  sound 
logic,  admirable  precision,  and  vast  power  of  compression. 


a Those  decisions,  under  the  title  of  Decitionu  Rotce  Genua  de  Mer - 
eeUura,  are  contained  in  the  roluininous  compilation,  which  includes 
the  works  of  Santerna  and  of  Straccha,  and  was  published  at  Amster- 
dam in  1669.  They  amount  to  215  decisions,  and  many  of  them  relate 
to  insurance  questions,  and  they  settled  principles  which  govern  at  this 
day. 

b Cleirac't  pref.  to  Le  Guidon. 
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which  are  displayeti  througliout  his  works.  He  made  free 
use  of  the  treatises  of  Santerna  and  Sstraccha  on  insurance 
law,  and  gave  authority  to  those  very  creditable  productions 
of  the  latter  part  of  the  sixteenth  century.*  Bynkershocck 
has  devoted  the  fourth  book  of  his  QueBStionea  Juris.  Pri- 
veUi  to  the  contract  of  insurance.  It  constitutes  a large  trea- 
tise, which  discusses,  with  his  usual  freedom  of  thought  and 
expression,  almost  every  important  branch  of  the  law  of  ma- 
rine insurance.  His  work,  which  occasionally  refers  to  the 
Roman  law,  is  almost  entirely  grounded  on  Dutch  edicts, 
and  judicial  decisions  in  the  courts  of  Holland.  It  is  essen- 
tially a collection  of  reports  of  cases  adjudged  in  the  Dutch 
courts,  and  I do  not  perceive  that  he  ever  refers  to  the  deci- 
sions of  the  Rota  of  Genoa,  or  to  the  writings  of  Santerna, 
Straccha,  or  Roccus,  which  were  before  his  eyes.  Such  re- 
serve, or  proud  disdain  of  foreign  illustration  and  aid,  detracts 
greatly  from  the  scientific  character  and  liberal  temper  of 
the  work.  But  we  proceed  to  the  mention  of  authors,  by 
whose  learned  labours  the  utility  of  all  preceding  treatises 
on  insurance  was  superseded,  and  their  fame  and  lustre 
eclipsed. 


a Tbe  treatise  of  SanUma,  a Portuguese  lawyer,  De  Atienralioni- 
bu*  el  Sponrionibui  Mereatorum,  and  the  larger  and  later  work  of 
Straccha  of  Ancooa,  De  Aitecuralionibue,  equally  abound  in  refer- 
ences throughout  the  body  of  their  works,  to  the  civil  law  and  tbe  early 
civilians.  The  latter  is  essentially  the  groundwork  of  tbe  treatises  of 
Roccus,  and  yet  both  Straccha  and  Santerna  are  rudely  termed,  by 
Bynkershocck,  semi-barbarous  writers,  though  they  were  familiar  not 
only  with  the  Roman  law,  but  with  the  Roman  classics.  Enurigon 
and  Valin  make  free  use  of  the  works  of  these  authors,  as  they  do  also 
of  the  commercial  discourses  of  Cataregie,  who  is,  without  contradic- 
tion, as  Valin  sa)s,  (Com.  tur  Ord.  Pref.)  the  best  of  all  the  writers 
whom  he  had  enumerated,  and  he  had  already  mentioned  Cleirac,  Strac- 
cha, Stypmaonus,  I.occenius,  Kuricke,  Peckius,  Vinnius,  and  Wey- 
steo.  CataregU  has  also  received  tbe  highest  and  warmest  eulogy 
from  tbe  learned  and  eloquent  author  of  the  articleNo.  16,  in  tbeAbriA 
American  Review,  vol.  7,  p.  323. 
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Valin’s  copious  commentary  upon  that  part  of  the  ordi- 
nance of  Louis  XIV.  which  relates  to  insurance,  is  deserving 
of  great  attention,  and  it  has  uniformly  and  every  where  re- 
ceived the  tribute  of  the  highest  respect,  for  the  good  sense, 
sound  learning,  and  weight  of  character,  which  are  attached 
to  his  luminous  reflections.  Pothier’s  essay  on  insurance  is 
a concise,  perspicuous,  accurate,  and  admirable  elementary 
digest  of  the  principles  of  insurance,  and  it  contains  the  fun- 
damental doctrines  and  universal  law  of  the  contract.  But 
the  treatise  of  Emerigon  very  far  surpasses  all  preceding 
works,  in  the  extent,  value,  and  practical  application  of  his  prin- 
ciples. It  is  the  most  didactic,  learned,  and  flnished  production 
extant  on  the  subject.  He  professedly  carried  his  researches 
into  the  antiquities  of  the  maritime  law,  and  illustrated  the 
ordinances  by  what  he  terms  the  jurisprudence  of  the  tribu- 
nals ; and  he  discussed  all  incidental  questions,  so  as  to  bring 
within  the  compass  of  his  work  a great  portion  of  interna- 
tional and  commercial  law,  connected  with  the  doctrines  of 
insurance.  In  the  language  of  Lord  Tcnterden,  no  subject 
in  Emerigon  is  discussed  without  being  exhausted,  and  the 
eulogy  is  as  just  as  it  is  splendid.  Emerigon  was  a practical 
man,  who  united  exact  knowledge  of  the  details  of  business 
with  manly  sense  and  consummate  erudition.  He  was  a 
practising  lawyer  at  Marseilles,  for  perhaps  forty  years,  and 
the  purity  of  his  private  life  corresponded  with  the  excellence 
of  his  public  character.  Valin  acknowledges  that  he  owed 
some  of  the  best  parts  of  his  work  to  the  genius  and  industry 
of  that  eminent  civilian,  who  gratuitously  pressed  upon  him, 
with  a cordiality  and  disinterestedness  almost  without  exam- 
ple, a rich  collection  of  materials,  consisting  of  decisions  and 
authorities,  suitable  to  illustrate  and  adorn  the  jurisprudence 
of  the  commentary.  It  would  be  diflicult  to  peruse  the  testi- 
mony which  Valin  has  so  frankly  borne  to  the  moral  as  well 
as  literary  and  professional  accomplishments  of  Emerigon, 
without  being  sensibly  touched  with  the  generosity  of  the 
friendship  of  those  illustrious  men. 
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Since  the  renovation  of  the  marine  ordinance  of  Louis 
XIV..  in  the  shape  of  the  commercial  code  of  France  of  1807, 
there  has  arisen  a host  of  commentators,  such  as  the  Baron 
Locre,  Pardessus,  Laporte,  Delvincourt,  TouIIier,  and  Boulay 
Paty,  of  \ arious  and  unequal  merit.  TouIIier,  though  already 
quite  voluminous,  has  not  as  yet  touched  on  the  commer- 
cial code.  On  the  law  of  insurance,  I would  select  and  re- 
commend Boulay  Paty,  as  the  latest  and  best  writer.  He 
has  explained  and  illustrated  every  part  of  the  code,  but  de- 
voted nearly  half  of  his  voluminous  work  to  the  single  head 
of  insurance,  and  he  has  treated  the  subject  very  much  in  the 
style  of  Fjmerigon.  He  has  trodden  in  his  footsteps,  adopted 
his  copious  learning,  applied  his  principles  with  just  discrimi- 
nation, and  given  us  a complete  treatise  on  every  branch  of 
insurance,  according  to  the  order,  and  under  the  correction  of 
the  new  code. 

The  first  notice  of  the  contract  of  insurance  that  appears 
in  the  English  reports,  is  a case  cited  in  Coke’s  Reports,"  and 
decided  in  the  31st  of  Elizabeth  ; and  the  commercial  spirit 
of  that  age  gave  birth  to  the  statute  of  43<1  Elizabeth,  passed 
to  give  facility  to  the  contract.  But  the  law  of  insurance 
received  very  little  study  and  cultivation  for  ages  afterwards ; 
and  Mr.  Park  informs  us  that  there  were  not  forty  coses 
upon  matters  of  insurance  prior  to  the  year  1766,  and  even 
those  coses  were  generally  loose  nisi  prius  notes,  containing 
very  little  information  or  claim  to  authority.  From  that  time 
forward,  the  decisions  of  the  English  courts  on  insurance 
assumed  new  spirit  and  vigour,  and  they  deserve  to  be  stu- 
died with  the  utmost  application.  When  Sir  William  Black- 
stone  published  the  second  volume  of  his  Commentaries,  Lord 
Mansfield  had  presided  in  the  Court  of  King’s  Bench  for 
nearly  ten  years,  and  in  that  short  space  of  time  the  learning 
relating  to  marine  insurance  had  been  so  rapidly  and  so  ex- 
tensively cultivated,  that  he  concluded  that  if  the  principles 


a 6 Coke't  Rep.  47.  i. 
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settled  were  well  and  judiciously  collected,  they  would  form 
a very  complete  title  in  the  code  of  commercial  jurisprudence. 
Mr.  Park  (now  a judge  of  the  Court  of  King’s  Bench)  took 
the  suggestion,  and  published  his  System  of  the  Law  of 
Marine  Insurances  in  1786,  and  he  had  the  advantage  of 
(he  labours  of  the  whole  period  of  Lord  Mansfield’s  judi- 
cial hfe  ; and  the  decisions  are  collected  and  digested  with 
great  copiousness,  erudition,  and  accuracy.  He  extracted 
all  that  was  valuable  from  the  compilations  of  Malynes, 
Molloy,  Magens,  Beawes,  and  Weskett ; and  he  had  the 
good  sense  and  UberaUty  to  enrich  his  work  with  the  ma- 
terials of  those  vast  and  venerable  repositories  of  commer- 
cial learning,  the  Le  Guidon,  the  foreign  ordinances,  and 
the  writings  of  Roccus,  Bynkershoeck,  Valin,  Pothier,  and 
Emerigon. 

About  the  time  that  Park  published  his  treatise,  the  Ele- 
ments of  the  Law  relating  to  Insurances,  by  Mr.  Miller,  a 
Scotch  advocate,  appeared  at  Edinburgh.  He  evidently  com- 
piled his  work  without  any  knowledge  of  the  contemporary 
publication  of  Mr.  Park  ; and  though  the  English  cases  are 
not  so  extensively  cited  and  examined  by  him,  he  supplied 
the  deficiency  by  a digest  of  cases  in  Scotland  ; and  he  ap- 
pears to  have  been  equally  familiar  with  the  continental 
civiliiuis,  and  to  have  discussed  the  principles  of  insurance 
with  uncommon  judgment  and  freedom  of  inquiry.  Since 
the  publication  of  Miller’s  treatise,  no  work  appeared  in  Scot- 
land on  the  subject  of  insurance,  until  Mr.  Bell  took  a concise 
view  of  that,  as  well  as  of  other  maritime  contracts,  in  his 
very  valuable  Commentaries ; and  he  states  that  since  the 
period  of  1787,  the  mercantile  law  of  Scotland  has  been  ma- 
king rapid  strides  towards  maturity. 

The  treatise  of  Park  had  passed  through  five  editions, 
when  Mr.  Marshall  published,  in  1802,  his  IVeatise  on  the 
Law  of  Insurance.  It  contains  a free  and  liberal  discussion 
of  principles,  and  it  is  more  didactic  and  elementary  in  its 
instruction  than  the  work  of  his  predecessor,  but  it  abounds 
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with  citations  of  the  same  cases  at  Westminster,  and  a refer- 
ence to  the  same  learned  authors  in  France  and  Italy.  Mr. 
Park  is  entitled  to  the  superior  and  lasting  merit  of  being  the 
artist  who  first  reduced  the  English  law  of  insurance  to  the 
beauty  and  order  of  a regular  science,  and  shed  upon  it  the 
rays  of  foreign  genius  and  learning.  The  American  edition 
of  Marshall,  by  Mr.  Condy,  is  greatly  to  be  preferred  to  any 
other  edition,  and  even  that  improved  work  is  now  in  a con- 
siderable degree  superseded  by  Mr.  Phillips’  Treatise  on  the 
Law  of  Insurance,  published  at  Boston,  in  1823.  This  au- 
thor has  very  diligently  collected  and  ingrafted  into  his  work 
the  substance  of  all  the  American  cases  and  decisions  on  insu- 
rance, which  had  been  accumulating  for  a great  number  of 
years.  In  that  view  it  is  an  original  work  of  much  labour, 
discrimination,  and  judgment,  and  of  indispensable  utility  to 
the  profession  in  this  country 

The  treatise  of  Mr.  Benecke  on  the  Principles  of  Indem- 
nity in  Marine  Insurance,  may  be  considered  as  an  original 
work  of  superior  merit,  written  by  a business  man,  on  the 
most  useful  and  practical  part  of  the  law  of  insurance.  It 
contains  great  research,  clear  analysis,  strong  reasoning,  and 
tm  accurate  application  of  principles,  and  was  intended  for 
tlie  use  of  the  merchant  and  ship-owner,  as  well  as  of  the 
practising  lawyer.  The  work  was  the  result  of  many  years’ 
study,  researches,  and  wtperience  ; and  the  public  expecta- 
tion of  its  value,  from  the  well  known  character  and  ability  of 


a In  1 838  a new  Treatite  on  the  Law  relating  to  Insurance,  by  Da- 
vid Hughes,  Esq.  of  tlie  inner  lemple,  waa  poblisbed  at  London.  It 
goes  over  the  same  ground  already  fully  and  sufficiently  occupied  by 
bis  two  eminent  predecessors,  Park  and  Marshall ; and  with  very 
scanty  reference  to  any  foreign  authorities,  it  cites  all  the  modem  Eng- 
lish cases.  It  is  a plain,  methodical,  and  correct  treatise,  and  must  be 
valuable  to  an  Englisii  lawyer,  so  far  as  U has  incorporated  into  the 
work  the  substasue  of  the  recent  decisions  not  to  he  found  in  the  former 
works.  Beyond  that  information,  the  treatise  is  entirely  superfluous. 
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(he  author,  had  been  highly  raised,  n long  lime  before  the 
publication.^ 

a Ttie  treatiie  of  Mr.  Beoecke  waa  publiabed  in  1824,  and  yet  in 
Jacobaen's  work  on  (be  Lawt  of  the  Sea,  published  at  Altona,  in  1814, 
be  speaks  of  this  treatise,  by  its  title,  as  bein;  in  preparation  by  a mas- 
ter hand. 
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OF  MARITIME  LOANS. 

The  conlrncts  of  bottomry  B.nd  respondentia  axe  mari 
Uine  lonns  of  a very  high  and  privileged  nature,  and  they 
arc  always  iiplield  by  the  Admiralty  with  a strong  hand, 
when  entered  into  bona  Jide,  and  without  any  suspicion  of 
fraud.  The  principle  on  which  they  are  founded  and  sup- 
ported is  of  great  antiquity,  and  penetrates  so  deeply  into  it, 
that  Emcrigon  says  its  origin  cannot  be  traced.  It  was  bor 
rowed  by  the  Romans  from  the  laws  of  the  ancient  Rhodians, 
and  it  is  deeply  radicated  in  the  general  maritime  law  of  Eu- 
rope, from  which  it  has  been  transplanted  into  the  law  of 
this  country.  The  object  of  hypothecation  bonds  is  to  pro- 
cure the  necessary  supplies  for  ships  which  happen  to  be  in 
distress  in  foreign  ports,  where  the  master  and  owners  are 
without  credit,  and  in  cases  in  which,  if  assistance  could  not 
be  procured  by  means  of  such  instruments,  the  vessels  and 
their  cargoes  must  be  left  to  perish.  The  authority  of  the 
master  to  hypothecate  the  ship  and  freight,  and  even  the 
cargo,  in  a cose  of  necessity,  is  indisputable.*  The  vital 
principle  of  a bottomry  bond  is,  that  it  be  taken  in  a case  of 
unprovided  necessity,  where  the  owner  has  no  resources  or 
credit  for  obtaining  necessary  supplies.  If  the  lender  knew 
that  the  owner  had  an  empowered  consignee  or  agent  in  the 
port,  willing  to  supply  his  wants,  the  taking  the  bond  is  a 
fraud  ; but  if  faii  ly  taken  under  an  ignorance  of  the  fact,  the 

a Vide  tupra,  p.  1 73. 
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courts  of  admiralty  are  disposed  to  uphold  such  bonds,  as  ne- 
cessary fur  the  pupfwrt  of  commerce  in  its  extremities  of  dis- 
tress." Ami  if  the  lender  of  money  on  a bottomry  or  respon- 
dentia bond,  be  willing  to  stake  the  money  upon  the  safe 
arrival  of  the  ship  or  cargo,  and  to  take  upon  himself,  like 
an  insurer,  the  risk  of  sea  perils,  it  is  lawful,  reasonable  and 
just,  that  he  should  be  authorized  to  demand  and  receive  an 
extraordinary  interest  to  be  agreed  on,  and  which  the  lender 
shall  deem  commensurate  to  the  hazard  he  runs.* 

A hollomry  bond  is  a loan  upon  the  ship  and  freight,  and 
is  in  the  nature  of  a mortgage,  by  which  the  ship-owner,  or 
the  master  on  his  behalf,  pledges  the  ship  os  a security  fur 
the  money  borrowed,  and  it  covers  the  whole  freight  of  the 
voyage,  from  the  port  of  departure  to  the  port  of  destination. 
A respondentia  bond  is  a loan  upon  the  pledge  of  the  cargo, 
though  an  hypothecation  of  both  ship  and  cargo  may  be 
made  in  one  instrument ; and,  generally,  it  is  only  a personal 
obligation  on  the  borrower,  and  is  not  a specific  lien  on  the 
goods,  unless  there  be  an  express  stipulation  to  that  effect  in 
the  bond  ; and  it  amounts,  at  most,  to  an  equitable  lien  on 
the  salvage,  in  case  of  loss."  The  condition  of  the  loan  is 


a Tlie  Nelson,  1 Hagg.  AJm.  Rep.  169. 

b Dig.  22.2.  Denauticofeemnre.  Ox/e,  4. 33.  Ibid.  Emerigon, 
b.  t.  cb.  1 , see.  I , bas  collected  all  tbal  (be  Roman  law  bad  said  on  tbe 
subject.  Tbe  specebes  of  Demostbcncs  against  Zenotbemis,  Apalo- 
rius,  Pbormio,  Lacritus,  and  Dionysodorus,  relate  to  tbe  feentu  nauH- 
cum  of  tbe  Roman  law,  or  the  bottomry  contract  of  the  modem  com- 
mercial nations.  See,  in  tbe  American  Juriit,  No.  6,  p.  S48,  an  ac- 
count of  maritime  loans  at  ancient  Athens,  by  tbe  learned  Augustus 
Boekb, Greek  Lecturer  and  Professor  at  the  University  of  Derlin.  The 
goods  were  generally,  and  sometimes  the  vessel  was  pledged  for  the 
security  of  tbe  loan  with  maritime  interest.  Sec  also  Lord  Stowell,  in 
tbe  case  of  The  Alexander,  1 Dodton't  Adm.  Rep.  278.  Tbe  Augus- 
ta, ibid.  283.  The  Hero,  2 ibid.  139. 

c 2 Black).  Com.  459.  Busk  v.  Fearon,  4 Eaet'e  Rep.  319.  Ac- 
cording to  Emerigon,  vol.  ii.  476.  661,  tbe  respondentia  lender  bas  a 
lien  on  the  cargo  of  tbe  borrower  on  board  ; and  if  the  loan  be  for  the 
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the  safe  arrival  of  the  subject  hypothecated,  and  the  entire 
principal  as  well  as  interest  is  at  the  risk  of  the  lender  during 
the  voyage.  The  money  is  loaned  to  tlie  borrower,  upon 
condition  that  if  the  subject  pledged  be  lost,  by  a peril  of  the 
sea,  the  lender  shall  not  be  repaid,  except  to  the  extent  of 
what  remains  ; and  if  the  subject  arrives  safe,  or  if  it  shall 
not  have  been  injured,  except  by  its  own  defect,  or  the  fault 
of  the  master  or  mariners,  the  borrower  must  return  the  sum 
borrowed,  together  with  the  maritime  interest  agreed  on,  and 
for  the  repayment,  the  person  of  the  borrower  is  bound,  as 
well  as  the  property  pledged.’  This  is  the  definition  of  the 
contract  given  by  Pothier  and  it  was  taken  from  tlie  Ro- 
man laws,  and  has  been  adopted  by  Emerigon,  and  he  says 
the  definition  is  given  in  nearly  the  same  terms  by  all  the 
maritime  jurists.^ 

Money  may  also  be  lawfully  loaned  at  any  rate  of  interest, 
upon  the  mere  hazard  of  a specific  voyage,  to  be  mentioned 
in  the  contract,  without  any  security  cither  upon  the  ship  or 
cargo.  But  this  last  species  of  maritime  loan,  depending 
upon  the  event  of  the  voyage,  has  a tendency  to  introduce 
wagering  and  usurious  contracts,  and  it  has  been  restrained 
in  England,  by  the  statute  of  19  Geo.  II.  c.  37,  as  to  East 
India  voyages.  If  the  borrower  has  no  effects  on  board,  or, 
having  some,  he  borrows  much  beyond  their  value,  it  will 
afford  a strong  ground  to  suspect  fraud,  and  that  the  voyage 
will  have  an  unfortunate  end.'  Such  loans  were  entirely 
suppressed  in  France,  by  the  marine  ordinance  of  1681. 
They  were  considered  to  be  wagers,  in  the  form  of  bottomry 
contracts  ; and  it  was  declared  that,  in  case  of  loss,  the  bor- 
rower upon  goods  should  not  be  discharged  without  proving 


ootward  and  homeward  voyage,  the  lien  alTecta  the  return  eargo,  being 
the  proceeds  of  the  outward  cargo.  But  this  is  not  tfie  English  law. 
a Control  a la  groae,  n.  1 . 

6 Emeriffon,  TraUe  det  Conlratt  a la  grout,  cb.  1 , sec.  ?. 
c Catartgit,  dis.  62,  n.  7.  Guidon,  cb.  19,  sec.  10. 
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that  he  Imd  goods  on  board  at  llie  lime  of  the  loss,  on  his 
own  account,  to  tlie  amount  of  the  sum  lent.*  The  same 
prohibition  was  continued  in  the  commercial  code,  and  the 
loan  on  bottomry,  or  at  respondentia,  is  valid  to  the  extent 
only  of  the  value  of  the  subject  matter  on  which  the  loan  is 
clTectcd.*  Sergeant  Marshall  says,'  that  lliere  is  no  common 
law  decision  that  sanctions  such  a loan,  and  he  considers  it 
to  be  a gambling  contract.  The  weight  of  authority  is, 
however,  in  favour  of  the  validity  of  these  maritime  loans, 
where  nothing  is  hypothecated.''  The  lender  runs  the  risk 
of  the  vo}'age,  and  receives  extraordinary  interest  by  way  of 
compensation.  The  contract  is  not  usurious,  for  the  priiici- 
|ial  loaned  is  put  at  risk.' 

The  general  rule  is,  that  the  power  of  the  master  to  take 
up  money  upon  bottomry  or  respondentia,  exists  only  after 
the  voyage  has  commenced,  and  is  to  be  exercised  in  some 
foreign  port  where  the  owner  docs  not  reside..'^  But  it  is 
not  indispensable  to  the  validity  of  an  hypothecation  bond, 
that  the  ship  or  cargo  should  be  in  a foreign  [>ort.  The  law 
does  not  look  to  the  mere  locality  of  the  transaction.  If 
forced  into  a port  of  the  same  country  in  which  the  owner 
resides,  the  master  may  hypothecate  the  ship  aial  cargo,  in 
a case  of  extreme  necessity,  and  when  he  had  no  opportu- 
nity or  means,  or  it  was  extremely  diflicult,  to  communicate 
with  the  owners.  Occasions  may  arise  in  which  the  difle- 


a Ord.  de  la  Mar.  tit.  dei  conlraU  a grout  aveaiure,  art.  1 4.  Ibid. 
art.  3. 

b Code  de  Commerce,  art.  317. 
e Condy't  Marthall,  vol.  ii.  745. 
d S Blackt.  Com.  459.  Malloy,  b.  2,  cb.  10,  sec.  13. 
e Soome  T.  Gleen,  1 Sid.  Rep.  27.  The  Mew-York  Revised  Sla- 
ItUes,  Tol.  i.  C62,  declare  void  ail  wager  contracts,  except  contracla 
on  bottomry  or  respoodenlia.  See  supra,  Lee-  48. 

f Candy's  Marshall,  vol.  ii.  741,  b.  c.  Reade  v.  Com.  Ins.  Com- 
pany, 3 Johns.  Rep.  360.  1 JCmerigon,  tom.  ii.  424.436.  Code  de 

Commerce,  art.  321.  Lister  v.  Baxter,  Sir.  Rep.  695. 
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rent  jwrts  of  llie  Kime  country  may  be  ns  much  separated 
and  cut  off  from  nil  communication  willi  eacli  other,  as  if 
lliey  were  situated  in  distant  parts  of  the  globe.” 

There  is  great  analogy  between  the  contracts  of  bottomry 
and  insurance.  They  are  frequently  governed  by  the  same 
principles,  though  each  of  them  has  a churncter  |>eculiur  to 
itself,  ^'hey  contribute  in  differetit  proportions  to  the  facility 
and  security  of  maritime  commerce  ; but  the  immense  capi- 
t.'ds  now  engaged  in  every  branch  of  commerce,  and  the  ex- 
tension of  marine  insurance,  has  very  essentially  abridged 
the  practice  of  such  loans.  The  master  cannot  hypothecate 
for  a pre-existing  debt,  and  the  necessity  of  the  lotin  must  Ijc 
shown  to  have  existed  at  the  lime  it  was  made,  and  that  the 
master  had  no  other  means  of  raising  the  money  at  murine 
interest ; and  when  that  fact  is  established,  the  misapplica- 
tion of  it  by  the  master,  without  the  knowledge  and  assent 
of  the  lender,  will  not  affect  its  validity.*  The  marine  in- 
terest depends  entirely  uixtn  the  risk,  and  therefore  if  the  pro- 
|K)sed  voyage  be  abandoned  before  the  risk  Itas  attailied,  the 
contract  is  turned  into  a simple  and  absolute  loan  at  ordinary' 
legal  interest.  So,  if  the  borrower  had  not  goods  on  board 
the  ship  to  the  value  of  the  sum  borrowed,  the  contract,  hi 
case  of  loss,  is  reduced  in  pro[X)rtion  to  the  diminished  vt.luc, 
and  the  borrower  is  bound  at  all  events  to  return  the  surplus 
of  the  sum  borrowed  with  the  ordinary  interest.  'Flic  mari- 
time intere.st  is  in  a ratio  to  the  maritime  risk,  or  value  of  the 
goods  shipped.”  After  the  voyage  has  commenced,  and  the 
loan  has  been  for  a moment  at  hazard,  though  the  vessel  be 
shortly  forced  back,  by  the  perils  of  the  sea,  into  the  jxtrt  of 
departure,  and  the  voyage  broken  up,  the  lender  is  entitled  to 


a La  Ysabel,  1 Dodton't  Rep.  273. 

b The  Jane,  1 Dodton't  Rep.  461.  Emerigon,  tom.  ii.  434.  Ilur- 
ry  T.  The  Ship  John,  1 Wath.  Cir.  Rep.  293. 

c Emerigon,  Traite  det  Conlralt  a la  grotte,  ch.  6,  sec.  1.  Frank- 
lin Ins.  Company  t.  Lord,  4 Maion,  248. 
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his  principal,  with  the  marine  interest,  for  the  whole  had 
been  put  at  hazard.*  The  same  principle  of  necessity,  which 
upholds  a bottomry  bond,  entitles  a bond  of  a later  date,  fair- 
ly given  at  a foreign  port,  under  a pressure  of  necessity,  to 
priority  of  payment  over  one  of  a former  date ; notwithstand- 
ing this  is  contrary  to  the  usual  rule  in  other  cases  of  securi- 
ty.* The  equity  of  it  consists  in  this,  that  tlie  last  loan  fur- 
nished tlie  means  of  preserving  the  ship,  and  without  it  the 
former  lenders  w'ould  entirely  have  lost  their  security,  and 
therefore  it  supersedes  a prior  mortgage  as  well  as  any  other 
prior  lien.*  The  bottomry  bond  is  also  to  be  paid  before  any 
prior  insurance.''  The  bottomry  bond  cannot  be  made  to 
cover  advances  made  upon  the  pei'sonal  security  of  the  bor- 
rower, and  not  upon  the  exclusive  security  of  the  ship  ; but 
taking  bills  of  exchange  at  the  same  time,  by  way  of  col- 
lateral security,  does  not  exclude  the  bottomry  bond,  nor  di- 
minish its  solidity.* 

The  iierils  which  the  lender  on  bottomry  runs,  are  usually 
specified  in  the  bond  ; and,  according  to  the  forms  in  com- 
mon use,  they  are  essentially  the  same  as  those  against  which 
the  underwriter,  in  a policy  of  insurance,  undertakes  to  in- 
demnify. By  the  French  law,  the  lender  can  insure  the  mo- 
ney lent,  for  he  runs  the  risk  of  it.  He  can  insure  the  prin- 
cipal, though  not  his  maritime  interest.-^  The  respondentia 
bonds  in  Philadelphia,  are  said  to  be  peculiar.  The  lender 
b entitled  to  the  benefits  of  salvage,  and  is  liable  for  general 


a Boulaj  Paty,  Cour*  dt  Droit  Com.  tom.  iii.  74 — 76.  167 — 169. 
b The  Rhadamaotbe,  1 Dodton't  Rep.  204.  The  Betsey,  ibid. 
289.  Tlie  Jerusalem,  2 Galliton'i  Rep.  350.  Code  de  Commerce, 
art.  323. 

e The  Sloop  Mary,  1 Paine' t Rep.  671. 
d Boulay  Paty,  tom.  iii.  228.  232. 

e The  Augusta,  1 Dodton't  Rep.  283.  The  Jane,  ibid.  461. 

/ Guidon,  ch.  18,  sec.  2,  note,  by  Cleirac.  Roccut,  De  JVatibut, 
D.  51.  P aJin,  tom.  ii.  12.  Appleton  v.  Crowninsbield,  3 JUate.  Rep. 
443.  Code  de  Commerce,  art.  347. 
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and  particular  average.  They  extend  to  perils  by  lire,  ene- 
mies, men  of  war,  or  any  other  casualties.®  There  is  not, 
in  respect  to  the  contract,  any  constructive  total  loss.  No- 
thing but  an  utter  annihilation  of  the  subject  hypothecated, 
will  discharge  the  borrower  on  bottomry.*  The  properly 
saved,  whatever  it  may  be  in  amount,  continues  subject  to  the 
hypothecation.  The  lender  can  lock  only  to  what  is  saved ; 
and  if  that  be  not  equal  to  tlie  value  of  the  loan,  the  lender 
must  bear  the  loss  of  the  residue,  and  he  cannot  recover  the 
deficiency  of  the  borrower.  By  the  general  marine  law,  the 
lender  on  bottomry  is  entitled  to  be  paid  out  of  the  effects 
saved,  so  far  as  those  effects  go,  if  the  voyage  be  disastrous.' 

The  position  laid  down  by  Lord  Mansfield,  and  afterward^ 
by  Lord  Kenyon, that  the  lender  on  bottomry  or  resjxmden- 
lia  was  not  liable  to  contribute,  in  case  of  a general  average, 
has  been  much  and  justly  (]uestioned  in  the  elementary 
works.*  It  is  contrary  to  the  maritime  law  of  France,  and  of 
other  parts  of  Europe,  and  in  Louisiana  we  have  a decision 


a loaurance  Company  of  Pennsylvania  v.  Duval,  8 Serg.  Sf  Ravle, 
138.  By  llie  Code  de  Commerce,  art.  330,  the  lender,  on  bottomry, 
and  at  respondentia,  is  also  chargeable  for  general  and  for  particular 
average. 

b Thompson  v.  The  Boyal  Exchange  Assurance  Company,  1 Mattie 
Sf  Selte.  30. 

c Parker,  J.,  and  Scwall,  J.,  in  Appleton  v.  Croivninshield,3  JUau. 
Rep.  443.  Wilmcr  v.  Smilax,  2 Pelert'  Jtdm.  Rep.  295,  note.  Va- 
lin't Com.  tom.  ii.  12.  Code  de  Commerce,  art.  327.  Magent  on  Inru- 
rance,  vol.  ii.  52.  56.  196 — 198.  430.  Emerigon,  tom.  ii.  544.  547. 
Phillipt  on  Insurance,  301, 

d Joyce  v.  Williamson,  and  Walpole  v.  Eiver. — Park  on  Ins.  6tb 
edit.  563.  565.  In  the  former  case.  Lord  Mansfield  declared  it  to  be 
a clear  point,  that  by  the  law  of  England  there  was  neither  average  nor 
salvage  upon  a bottomry  bond.  This  must  be  understood  with  the  ex- 
ception in  the  statute  of  19  Geo.  II.  c.  37,  which  on  East  India  risks 
allows  the  benefit  of  salv^e  to  tbe  lender  on  bottomry  or  at  respon- 
dentia. 

e See  Candy’s  JUarthall,  vol.  ii.  760,  761.  Phillipt  on  Insurance, 
301,302. 
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apainsl  il.“  Tlie  new  French  l.nw,  contrary  to  the  ordinance 
of  1681,  cliarg-es  ilic  lender  with  simple  average,  on  partial 
lopsesi,  unless  there  lie  a positive  stipulation  to  the  contrary  ; 
but  such  a stipulation,  to  exempt  him  from  gross  or  general 
average,  would  Ire  void,  and  contrary  to  natural  equity.*  The 
reasoning  of  Emcrigon  is  conclusive  in  favour  of  the  right 
of  making  the  lender  chargeable  with  his  equitable  proiror- 
tion  of  an  average  contribution.  If  he  owes  the  preserva- 
tion of  his  money  lent,  to  the  sacrifice  made  by  others  for 
tire  preservation  of  the  ship  and  cargo,  why  should  he  not 
contribute  towards  a jettison,  ransom,  or  composition,  made 
for  the  common  safety  ? If  no  such  sacrifice  had  been  made. 
Ire  would  have  lost  his  entire  loan,  by  the  rapacity  of  pirates, 
or  the  violence  of  the  storm. 

If  the  ship  or  cargo  be  lost,  not  by  the  perils  of  the  sea, 
hut  by  the  default  of  the  borrower  or  master,  the  hypotheca- 
tion Iwnd  is  forfeited,  and  must  be  paid.  'Plie  lender,  who 
is,  in  effect,  an  insurer,  docs  not,  as  in  ordinary  cases  of  insu- 
rance, as.sumc  the  risk  of  barratry,  or  loss  by  the  fraud  or 
misconduct  of  the  Iwrrower  or  his  agents.'  And  the  doctrine 
of  seaworthiness,  deviation,  and  the  necessity  of  diligence 
and  correct  conduct  on  the  part  of  the  borrower,  are  equally 
applicable  to  this  contract,  ns  to  that  of  insurance.  The  len- 
der is  not  to  bear  losses  proceeding  from  the  want  of  seawor- 
thiness, or  from  unjustifiable  deviation,  or  from  the  fault  of 
the  Iwrrower,  or  the  inherent  infirmity  of  the  cargo.  Nor 
d<x'.s  he  run  the  ri.sk  of  the  goods  shipped  on  board  another 
ship  without  necessity.'* 


a Chandler  v.  Gamier,  18  Marlin,  599. 

b Ord.  de  la  Mar.  h.  t.  art.  Ifi.  Code,  art.  330.  Emerigon,  Trade 
dfs  Contrats  a lagvosic%  ch.  7,  see.  1« 

c JloccuSy  I)c  J^avihusy  n.  51.  WcRtcrn  v.  Wilily,  Skinner^  152. 
Ord.  de  la  Jdnr.  lit.  Conlratt  a la  grosse,  art.  12.  Kmcrigtniy  lom.  ii. 
509 — 512,  Code  de  CommercCy  art.  326. 

d Conrfy’x  vol.  ii.  753— 758.  Uoulny  Pnhjy  lom.  iii.  158 

— 164.  171  — 176.  Ibid.  192. 
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These  maritime  loans  may  be  safely  effected  in  a fair  and 
proper  case,  as  we  have  already  seen,  at  the  port  of  destina- 
tion, as  well  as  at  any  other  foreign  port.*  So,  the  con- 
signee of  the  cargo,  and  even  the  agent  of  the  owner  of  the' 
ship,  under  special  circumstances,  may  take  a bottomry  bond, 
by  way  of  security  for  advances  made  by  him.*  The  owner 
himself  may  also  execute  a bottomry  bond  abroad,  and  it 
will  be  enforced  in  our  American  Admiralty  Courts,  which 
have  undoubted  jurisdiction  over  such  contracts,  though  exe- 
cuted on  land  and  under  seal.* 

It  has  been  made  a question,  whether  a loan  on  bottomry 
or  respondentia  be  good,  if  the  ship  or  goods  be  already  at 
sea  when  it  is  effected,  inasmuch  as  the  motives  to  the  loan 
are  supposed  to  have  ceased  after  the  ship’s  departure.  Va- 
lin is  in  favour  of  the  validity  of  the  loan,  and  he  considers 
that  the  presumption  is,  either  that  the  money  has  been  use- 
fully employed  in  the  things  put  at  risk,  or  in  paying  what 
was  due  on  that  account ; and  this  reasoning  is  deemed  so- 
lid by  Marshall,  notwithstanding  it  stands  opposed  to  the 
high  authority  of  Emerigon.^  It  has,  likewise,  been  recent- 
ly sanctioned  by  the  decision  of  the  Supreme  Court  of  the 
United  States,  who  have  adjudged  that  it  is  not  necessary 
that  a respondentia  loan  should  be  made  I^efore  the  depsulure 
of  the  ship  on  the  voyage,  and  that  it  may  be  made  after  the 
goods  are  at  risk.  Nor  is  it  necessary  that  the  money  should 
be  employed  in  the  outfit  of  the  vessel,  or  invested  in  the 
goods  on  which  the  risk  is  run.  It  is  sufficient  that  the  risk 
of  the  voyage  be  substantially  and  really  taken,  and  the  ad- 
' vance  made  in  good  faith  for  a maritime  premium.  The 


a 3 Johns.  Rep.  353.  • 

6 The  Alexander,  1 Dodson,  278.  The  Hero,  2 ibid.  139. 
e The  Sloop  Mary,  1 Paine’s  Rep.  671.  Meaclone  ▼.  Oibbona,  3 
7Vrm  Rep.  367. 

d Valin's  Cam.  tom.  i.  366.  Emetifon,  tom.  ii.  484.  Cottdj/'s 
Marshall,  vol.  ii.  747.  a. 

VoL.  HI.  46 
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lender  is  not  presumed  to  lend  upon  the  faith  of  any  particu- 
lar appropriation  of  the  money  ; and  if  it  were  otherwise,  his 
security  could  not  be  avoided  by  any  misappUcation  of  the 
<tind,  where  the  risk  was  bona  fide  run  upon  other  goods. 
The  loan  may  be  made,  and  the  risk  taken,  upon  the  usual 
fooling  of  policies  of  insurance,  lost  or  not  lost,  and  precisely 
as  the  ship  was  then  in  port ; and  if,  before  the  hypotheca- 
tion be  given,  the  property  be  actually  lost  by  any  of  the 
perils  enumerated  in  it,  the  loss  must  be  borne  by  the  len- 
der.* 

After  the  risk  has  ceased,  by  the  safe  arrival  of  the  ship, 
marine  interest  ceases,  and  gives  place  to  the  ordinary  legal 
interest,  on  the  aggregate  amount  of  the  debt  due,  consist- 
ing of  the  money  lent  with  maritime  premium.  This  is  un- 
derstood to  be  the  rule  in  the  French  law.  The  ordinary  in- 
terest begins  upon  the  accumulated  sum  when  the  marine 
interest  ceases ; and  Boulay  Paty  follows  the  authority  of 
Fmerigon,  and  of  the  French  judicial  decisions,  in  support 
of  this  rule,  and  in  opposition  to  the  doctrine  of  Pothier  and 
PardessuB,  who  insist,  that  no  interest  whatever  accrues  be- 
tween the  cessation  of  the  maritime  interest,  and  the  judicial 
demand  of  the  debt.* 


a C'onard  v.  The  Atlantic  Insurance  Company,  1 Peters'  U,  S.  Rep, 
386. 

6 Emerigon,  tom.  ii.  414.  Pothier,  Traiti  du  Pret.  a la  grosse  ad- 
venture, No.  51.  M.  PardesiuM,  Cour  de  Droit  Commer.  t.  ii.  273. 
Boulay  Paly,  t.  iii.  80 — 89.  Marshall  on  Insurance,  vol.  ii.  752,  laya 
(lowo  the  rule  according  to  the  opinion  ot  Pothier,  who  holds  that  the  . 
ordinary  interest,  after  the  risk  has  ceased,  commences  only  on  the 
principal  sum  lent,  and  not  on  the  joint  principal  and  maritime  interest, 
for  that  would  be  compound  interest.  There  are  no  English  decisions 
on  the  point,  and  if  the  French  law  is  to  gorern,  it  is  decidedly  against 
the  opinion  of  Pothier.  There  is  ground  for  the  conclusion,  that  when 
the  risk  has  been  run,  and  the  peril  ceases,  the  loan,  with  the  extraor- 
dinary premium,  becomes  an  absolute  debt,  which  ought  to  carry  inte- 
rest if  the  payment  be  delayed.  The  French  law  .declares,  and  it  is  also 
the  doctrine  of  Casaregis,  that  a bottomry  contract,  if  made  payable  fo 
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The  French  code*  prohibits  all  loans  in  the  nature  of  bot- 
tomry or  respondentia,  upon  seamen’s  wages  or  voyages.  A 
sailor  is  not  generally  in  a situation  to  expect  any  great  pro- 
fit, which  would  justify  a loan  upon  maritime  interest,  and 
wages  are  too  slender  a basis  for  a maritime  loan,  and  the 
provision  is  dictated  by  sound  policy.  The  English  and 
American  Courts  of  Admiralty  have  a broad  equity  jurisdic- 
tion over  such  contracts.  The  bottomry  bond  may  be  good 
in  part,  and  bad  in  part  ; and  if  the  premium  has  been  un- 
duly enhanced  from  a knowledge  of  the  master’s  necessities, 
the  court  of  admiralty,  which  acts  ex  aquo  el  bono,  may 
moderate  it,  or  refuse  to  ratify  il.‘  But  if  marine  interest  has 
not  been  stipulated,  no  court  can  supply  the  omission,  and  it 
will  be  taken  to  be  a contract  upon  ordinary  interest ; for  no 
new  obligation  can  be  inferred  or  reasoned  out,  by  a commen- 
tary on  the  contract  itself.* 


order,  or  bearer,  u negotiable  like  a bill  of  ezcbang^e,  and  n to  be  dealt 
with  and  protested  in  like  manner.  Cataregit,  disc.  S6.  Bmlay 
Paly,  tom.  iii.  97.  Code  de  Commerce,  art.  313. 

a Code  de  Commerce,  art.  319^ 

b 1 Dodeon,  377.  283.  Tbe  Ship  Packet,  3 Matm,  355.  1 Hagg. 
Adm.  Rep.  176.  336,  337. 

c Pothier,  Traiit  du  Pret.  a la  Orotic,  n.  19.  See,  for  further  in- 
formation on  the  subject  of  maritime  loans,  Emerigon'i  Eitay  on  Mari- 
time Leant,  which  is  the  moat  complete  treatise  extant  on  the  subject. 
Tbe  substance  of  it  baa  been  abl}’  incorporated  into  tbe  work  of  M. 
Boulay  Paty,  on  a Courte  of  Maritime  Commercial  Xoie,  and  it  baa 
been  closely  and  accurately  translated,  by  John  E.  Hall,  Esq.  of  Bal- 
timore. 
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LECTURE  L. 

OK  INSURANCE  OF  LIVES,  AND  AGAINST  FIRE. 

(1.)  Of  Insurance  of  Lives. 

These  insurances  arc  liberal  contracts,  and  while  they 
create  an  advantageous  investment  of  capital,  tlicy  operate 
beaevolcnlly  towards  the  public.  Their  usual  purpose  is  to 
provide  a fund  for  creditors,  or  for  family  connections  in  case 
of  death.  The  insurer,  in  consideration  of  a sum  in  gross, 
or  of  periodical  payments,  undertakes  to  pay  a certain  sum, 
or  an  annuity,  upon  the  death  of  a person  whose  life  is  in- 
sured. Such  is  the  nature  of  these  contracts,  that  they  are 
well  calculated  to  relieve  the  more  helpless  members  of  a fa- 
mily from  a precarious  dependence,  resting  upon  the  life  of  a 
single  person ; and  they  very  naturally  engage  the  attention 
and  influence  the  judgment  of  those  thinking  men,  who  have 
been  accustomed  to  reflect  deeply  upon  the  past,  and  to  form 
just  anticipations  of  the  future. 

The  practice  in  Europe,  of  life  assurances,  is  in  a great 
degree  confined  to  England,  and  it  has  within  the  last  fif- 
teen years  been  introduced  into  the  United  States."  It  is 
now  slowly,  but  gradually,  attracting  the  public  attention  and 
confidence  in  our  principal  cities.  According  to  a maxim  of 
the  civil  law,  the  life  of  a freeman  was  above  all  valuation  ; 
liberum  corptis  (tstimalicmem  non  recipit,  and  the  nautical 


a Tbe  JUat$achiueiU  HoipUal  Life  Inmrance  Company  was  iacor- 
po rated  in 
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l^islalion  of  some  parts  of  Europe,  on  this  subject,  tieis  been 
founded  upon  the  principle,  that  it  was  unfit  and  improper  to 
allow  insurances  on  human  life.  They  have  been  tolerated 
in  Naples,  Florence,  and  by  the  ordinances  of  Wisbuy,  but 
they  were  condemned  in  the  Le  Chtidon,  as  contrary  to  good 
morals,  and  as  being  the  source  of  infinite  abuse.  So,  insu- 
rances for  life  were  expressly  forbidden  by  the  ordinance  of 
Lewis  XIV. ; and  the  prohibition  was  made  to  rest  on  the 
reason  given  in  the  civil  law.  The  ordinances  of  Amster- 
dam, Rotterdam,  and  Middlebutg,  adopted  the  same  rule, 
which,  though  true  in  some  respects,  was  in  this  case  very 
absurdly  appUed.*  The  new  French  code  has  omitted  any 
express  provision  on  the  subject,  though  Boulay  Paly  thinks 
that  a prohibition  b covertly  but  essentially  contained  in  Art. 
334  of  the  code,  and  he  inveighs  vehemently  against  policiee 
upon  human  life,  as  being  gambling  contracts  of  the  most 
pernicious  kind.*  Most  of  the  commentators  on  the  new 
code,  as  OelvincouiV  Locre,*'  De  Laporte,  and  Estrangin, 
concur  in  the  same  opinion.  Pardessus,  on  the  other  baud, 
is  in  favour  of  the  legaUty  of  such  insurances,  and  this  must 
have  been  the  opinion  of  the  French  government,  for  a royal 


a Le  Ouidon,  ch.  16,  art.  5.  Ord.  of  If'tebtty,  art.  66.  Orrf.  de  Id 
Mar.  tit.  Aeeurancet,  art.  10.  Vatin,  tom.  ii.  54.  Pothier,  b.  t.  o.  S7. 
Emerigon,  tom.  i.  1 98. 

b Court  de  Droit  Com.  tom.  iii.  366.  368.  496 — 506.  Itlte  condi- 

lionet  tunt  plena  triiUttimi  evenlue,  el  poitunl  inriinre  ad  delinquen- 
duen.  Grioal,  dee.  57,  n.  58.  Boulay  Paly  says,  that  these  life  assn- 
raoces  ought  to  be  left  to  their  Koglish  neighbours.  The  English  are 
willing  they  should  be  to  left,  and  exult  in  the  distinction,  for  Sergeant 
Marshall,  in  bis  TVealue  on  Insurance,  vol.  ii.  768,  suggests  that  the 
prohibition  of  insurance  on  lives  in  France  and  Italy  proceeds  from 
motives  of  policy,  founded  on  a startling  sense  of  the  great  infirmity  of 
their  public  morals,  which  would  expose  to  hazard  lives  so  insured, 
c Inti,  de  Droit  Com.  Francaie,  tom.  ii.  345. 
d Esprit  du  Code  de  Commerce,  tom.  iv.  75. 
e Tom.  ii.  303. 
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onlinance  of  1820,  established  a company  for  the  purpose  of 
insuring  lives. 

There  are  now  two  chartered  life  assurance  companies  es- 
tablished in  France,  and  though  the  terms  of  insurance  are 
moderate,  and  thecotnpanies  extremely  respectable,  they  have 
met  with  very  little  encouragement,  and  this  grave  species  of 
insurance  does  not  seem  to  be  congenial  to  the  taste  and 
habits  of  cither  the  French  or  Italians.  In  the  Netherlands, 
life  assurance  societies  are  established  with  reasonable  anti- 
ci|)alion8  of  success.  An  ordinance  of  the  government  gives 
them  a monopojy,  by  excluding  all  foreign  companies  from 
interfering  with  the  business  on  their  native  soil.  The  same 
exclusion  exists  in  Denmark,  while  the  life  assurance  insti- 
tutions in  that  kingdom  are  said  to  do  nothing.  They  are 
more  likely  to  Nourish  in  Germany  than  in  any  other  part  of 
continental  Europe,  judging  from  the  experiment  already 
made,  and  the 'character  and  dispositions  of  the  people." 

'I'he  life  assurance  companies  in  England  commenced  with 
the  Amicable  Society,  in  the  beginning  of  the  last  century, 
and  in  1827,  there  were,  in  the  united  kingdom,  forty-four  life 
assurance  companies,  all  maintaining  a zealous  and  dangerous 
competition.  The  companies  used  formerly  to  select  and 
take  only  lives  of  health  and  vigour,  but  now,  it  is  said  to  be 
the  practice,  to  accept  all  lives  proposed,  where  no  positive 
disease  is  manifested.  So,  residence  in  any  part  of  Europe 
is  universally  admitted,  and  the  companies  are  very  much 
exposed  to  frauds,  and  the  consequent  diminution  of  credit 
and  confidence,  by  the  assurance  of  bad  lives,  and  sinking 
the  average  duration  of  lives  insured,  much  below  the  ave- 
rage duration  of  human  life.*  There  is  no  doubt  a good 
deal  of  intrinsic  difificulty  in  the  subject,  and  it  requires  no 
ordinary  degree  of  science,  skill,  and  experience,  to  form  just 
and  accurate  rates  of  insurance,  or  tables  of  annuities  on 


a Edinburgh  Review,  vol.  xir.  p.  488 — 490. 
b Edin.  Rev.  ibid.  498.  SOO. 
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scales  measuring  truly  the  probabilities  and  value  of  life,  in 
its  various  stages  of  existence,  in  different  climates,  in  differ- 
ent employments,  and  in  the  vicissitudes  of  action  to  which  it 
is  subject. 

(1.)  The  party  insuring  must  have  an  interest  in  the  life 
insured.  The  English  statute  of  14  Geo.  III.  against  wager 
policies,  included  in  the  proliibition,  insurances  on  lives,  when 
the  person  insuring  had  no  interest  in  the  life,  and  it  prohibit- 
etl  the  recovery  under  the  policy  of  a greater  sum  than  the 
amount  or  value  of  the  interest  of  the  insured  in  the  life.  A 
bona  fide  creditor  has  an  insurable  interest  in  his  debtor’s  life 
to  the  extent  of  his  debt,  for  there  is  a probability,  more  or 
less  remote,  that  the  debtor  would  pay  the  debt  if  he  lived.* 
The  insurance  is  frequently  made  a part  of  the  creditor’s  se- 
curity in  loans  of  money.  A person  may  insure  his  own  life 
for  the  benefit  of  heirs  or  creditors,  or  he  may  insure  the  life 
of  another  in  which  he  may  be  interested,  and  assign  the  po- 
licy to  those  who  have  an  interest  in  the  life.  The  policy  is 
good  for  the  creditor  ns  a collateral  security,  though  he  may 
have  other  security,  and  being  substantially  a contract  of  in- 
demnity against  the  loss  of  the  debt,  it  ceases,  as  to  the  cre- 
ditor, with  the  extinguishment  of  the  debt.*  If  it  be  as- 
signed by  way  of  security,  it  is  not,  in  that  case,  extinguished 
by  the  payment  of  the  debt,  but  the  reversionary  interest  in 
the  insured  becomes  the  means  of  credit  to  him  on  other  oc- 
casions. The  insurable  interest  in  the  life  of  another  person, 
must  be  a direct  and  definite  pecuniary  interest,  and  a person 
has  not  such  an  interest  in  tlic  life  of  his  wife  or  child,  mere- 
ly in  the  character  of  husband  or  parent.'  But  if  a child 
be  supported  by  its  father,  who  is  dependent  on  some  fund 
terminable  by  his  death,  the  child  has  an  insurable  interest 


a Anderson  r.  Edie,  Park  on  Int.  6tli  edil.  575. 
b Goodsall  V.  Boldero,  9 EatVt  Rcj>.  72. 
c Halford  v.  Kynier,  10  Barnw.  <f.  Cren.  724. 
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in  the  father’s  life.®  So,  a trustee  who  has  a legal,  though 
not  the  beneficial  interest  in  the  life  of  another,  may  insure  it.‘ 
The  necessity  of  an  interest  in  the  life  insured,  in  order  to 
6iip|X)rt  the  policy,  prevails  generally  in  this  country,  because 
wager  contracts  are  almost  universally  held  to  be  unlawful, 
either  in  consequence  of  some  statute  provision,  or  upon  prin- 
ciples of  the  common  law.' 

(2.)  We  have  seen  that  the  terms  and  conditions  of  the 
English  policies  arc  more  relaxed  now  than  forme.iy,  but 
this  is  not  the  case  with  the  American  policies  upon  lives. 
They  contain  a condition,  when  relating  to  the  lives  of  per- 
sons in  the  northern  states,  that  the  policy  is  to  be  void  if  the 
insured  should  die  upon  the  high  seas,  or  the  great  lakes  ; 
or  shall,  without  the  previous  consent  of  the  company,  pass 
beyond  the  settled  limits  of  the  United  States  and  of  the 
British  provinces  of  the  two  Canadas,  Nova-Scotia,  and  New- 
Brunswick  ; or  south  of  the  states  of  Virginia  and  Kentucky ; 
or  enter  into  the  military  or  naval  service ; or  in  case  he 
should  die  by  suicide,  or  in  a duel,  or  by  the  hands  of  justice. 
The  life  insurance  would  be  avoided  upon  the  general  policy 
of  the  law,  on  the  execution  of  the  assured  for  felony,  with- 
out the  insertion  of  this  last  condition.^  The  basis  of  the 
insurance  is  a declaration  in  writing  of  the  person  making 
the  insurance,  as  to  the  birth-place,  age,  residence,  and  em- 
ployment of  the  party  insured,  with  a description  of  the  dis- 
eases or  infirmity  (if  any)  with  which  he  has  been  afflicted. 
This  declaration  not  being  spread  out  at  large  upon  the  poli- 
cy, is  not  strictly  a warranty,  and  it  is  sufficient  if  it  be  given 
in  good  faith,  and  be  true  in  substance.  Whatever  averment 
or  representation  is  inserted  in  the  policy  becomes  a warranty, 
and  must  be  strictly  true.  But  if  there  be  no  warranty,  or 


a ImtA  r.  Dali,  12  Matt.  Rep.  1 15. 
b Tidswell  v.  Ankerstein,  Feake't  Catei,  151. 
c f'ide  tupra,  Lee.  48. 

d Amicable  Ass.  Society  r.  Dolland,  2 Dov!  Sf  Clark,  1. 
VoL.  111.  47 
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representatioD,  or  fraud,  tlie  insurer  runs  the  risk  of  the  good- 
ness of  the  life  and  even  a warranty  that  the  person  is  in 
good  health  is  not  falsified  by  the  fact  that  be  w'as  at  the 
lime  subject  to  great  inconvenience,  and  a partial  palsey,  in 
consequence  of  an  old  wound  not  dangerous  to  life ; or  that 
he  was  troubled  with  spasms  and  cramps  from  fits  of  llte  gout. 
This  has  been  held  to  be  a reasonably  good  state  of  health 
within  the  warrant}'.  The  seeds  of  death  are  in  every  hu- 
man constitution,  and  it  is  only  requisite  that  there  be  not  at 
the  time  any  existing  disorder  tending  to  shorten  life.* 

(3.)  The  life  in  the  given  case  may  be  insured  for  the 
term  of  natural  life,  as  is  usual,  or  it  may  be  insured  for  a 
definite  period.  lu  the  case  of  a policy  of  the  latter  kind,  if 
the  party  receives  a mortal  wound  within  the  period,  and 
dies  after  it  has  expired,  the  underwriter  is  discharged.' 

II.  Of  Insurance  against  Fire. 

By  this  insurance,  the  underwriter,  in  consideration  of  the 
premium,  undo  takes  to  indemnify  the  insured  against  all 
losses  in  his  houses,  buildings,  furniture,  or  merchandise,  by 
means  of  accidental  fire  happening  within  a prescribed  pe- 
riod. The  premium  is  usually  paid  in  advance,  and  the  con- 
tract effected  by  the  parties  without  the  intervention  of  a bro- 
ker. 

It  has  been  made  a question  by  some  persons  whether  the 
negligence  and  frauds  which  the  insurance  of  property  from 
fire  has  led  to,  did  not  counterbalance  all  the  advantages  and 
relief  which  such  insurances  have  afforded  in  cases  of  ex- 
treme distress.  But  the  public  judgment  in  England,  and  in 
thi-s  country,  has  long  since  decided  that  question  with  per- 
fect satisfaction  ; and  insurance  companies  against  fire  have 


a Stackpool  v.  Simon,  at  N.  P.  2 MartUall  on  Int.  772. 
b Rosa  V.  Biadshaw,  1 Blacht.  Jtep.  312.  Watson  r.  Mainwaring, 
■1  Taunton,  763.  Willis  v.  Poole,  at  N.  P.  2 Marthall  on  Int.  771. 
c Willes,  J.,  1 7’erm,  260. 
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multiplied  exceedingly,  and  extended  their  dealings  to  every 
part  of  the  country,  and  excited  and  deserved  public  confi- 
dence, by  reason  of  the  solidity  of  their  capital,  and  the  skill, 
prudence,  and  integrity  of  their  operations. 

We  will  consider  1,  the  interest ; 2,  the  terms  and  con- 
struction of  the  policy ; 3,  the  adjustment  of  the  loss. 

(1.)  Of  the  Interest  in  the  Policy. 

If  policies  were  without  interest,  they  would  be  peculiarly 
hazardous,  by  reason  of  the  temptation  which  they  would  hold 
out  to  the  commission  of  arson,  and  they  would  fall  within  the 
general  prohibition,  by  statute,  of  wager  policies."  According 
to  Lord  King  and  Lord  Hardwicke,*  an  insurance  against 
fire,  without  an  interest  by  the  insured  in  the  property  lost, 
at  the  time  of  insuring  and  at  the  time  of  the  loss,  was  void 
even  at  common  law.  A creditor  may  have  a policy  on  the 
house  and  goods  of  his  debtor,  upon  which  he  has  a lien  or 
mortgage  security,  for  that  gives  him  a suiTicient  interest.  So 
a trustee,  or  agent,  or  factor,  who  has  the  custody  of  goods 
for  sale  on  commission,  may  insure  them,  and  a bona  fide 
equitable  interest  may  be  insured."  In  the  case  of  De  Fo- 
rest V.  Pulton  Fire  Insurance  Company,^  the  court  car- 
ried this  question  of  constructive  interest  to  a still  greater  ex- 
tent, and  it  was  decided,  that  a commission  merchant,  con- 
signee, or  factor,  having  goods  of  the  consignor  or  principal 
in  his  possession,  has  an  insurable  interest  therein,  not  mere- 
ly to  the  extent  of  hb  commissions,  but  to  the  full  value  of 
the  goods,  without  reference  to  his  lien.  He  was  to  be 


a Vide  twpra,  Lee.  48.  ^ 

h Lynch  v.  Dalzell,  3 Bro.  P.  C,  497.  SuUer'i  pompany  v.  Bad- 
cock,  2 Aik.  554. 

e Lacena  v.  Crairford,  3 Bot.  Sf  Pull.  75.  95.  98.  H Kid.  289,  S. 
C.  2 MarthaU  on  Iru.  789.  Locke  v.  North  Araerican  loi.  Company, 
13  Mate.  Rep.  67. 
d 1 Ball'e  M.  Y.  Rep.  04. 
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deemed  owner  as  to  all  the  world,  except  his  principal,  for  the 
purpose  of  an  insurable  interest.  But  it  is  usually  made  a 
condition  in  our  American  policies,  that  the  nature  of  the 
property  be  disclosed,  and  goods  held  in  trust,  or  on  commis- 
sion, must  be  insured  as  stich,  or  they  will  not  be  covered  by 
the  policy.  A person  having  an  interest  in  the  rent  of  build- 
ings, may  insure  the  rent  from  loss  by  fire  within  the  pre- 
scribed period,  and  the  claim  would  be  for  the  loss  of  so  much 
rent  as  would  have  arisen  between  the  time  of  the  fire  and 
the  end  of  the  given  period,  if  the  peril  had  not  intervened.* 
And  as  in  the  case  of  marine  insurance,  if  the  policy  be  for 
whom  it  may  concern,  it  will  cover  any  interest  existing  at 
its  date.* 

(2.)  Of  the  Terms  and  construction  of  the  Policy. 

A policy  against  fire  is  strictly  a policy  on  time,  and  the 
commencement  and  termination  of  the  risk  are  stated  with 
precision.  The  English  policies  (and  I presume  the  Ameri- 
can also)  contain  the  exception  of  damage  by  fire  happening 
by  “ invasion,  foreign  enemy,  or  any  military  or  usurped 
power  whatsoever.”  It  is  sometimes  added,  “ or  by  riot,  or 
civil  commotion,”  for  the  words  “ usurped  power”  mean  inva- 
sion from  abroad,  or  an  internal  rebellion,  and  not  the  power 
of  a common  mob.‘ 

The  insured  is  bound  in  good  faith  to  disclose  to  the  in- 


a If  tlie  policy  be  on  a house  trliicb  is  rented  (o  a tenant,  and  it  be 
destroyed  by  fire,  Mr.  Bell  considers  it  to  be  a difficult  and  unsettled 
question,  whether  the  policy  would  cover  the  rent  lost,  as  being  part  of 
the  owner’s  loss,  when  the  policy  was  silent  as  to  rent  eo  nomine.  See 
1 Belt t Com.  on  the  Laun  of  Seotland,  627.  But  I apprehend  that 
with  us  such  consequential  damages  would  nut  be  estimated,  and  that 
the  claim  of  the  assured  would  be  confined  to  the  direct  loss  of  the 
building. 

b Jefferson  Ins.  Company  ads.  Cothcal,  A".  I'.  Stiyi.  Court  of  Com. 
Pleat,  March,  1829. 

c Drinkwater  r.  London  Assuiancc,  2 Wilt.  363. 
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surer  every  fact  material  to  the  risk,  and  within  liis  know- 
ledge, and  which,  if  slated,  would  influence  the  mind  of  the 
insurer  in  making  or  declining  the  contract.*  The  strictness 
and  nicety  required  in  the  contract  of  marine  insurance,  do 
not  so  strongly  apply  to  insurances  against  lire,  for  the  risk 
is  generally  assumed  upon  actual  examination  of  the  subject 
by  skilful  agents  on  the  part  of  tlie  insurance  offices.*  Rea- 
sonable grounds  of  apprehension  of  loss  from  existing  facts 
known  to  the  insured,  and  denoting  impending  danger,  must 
be  stated  to  the  insurer,  or  the  policy  will  be  void,  even  though 
there  was  no  intentional  fraud  in  the  case.*  If  there  be  a re- 
presentation of  facts,  it  is  sufficient  if  the  same  be  fairly 
made  and  substantially  true  ; and  if  the  representation  be  re- 
ferred to  in  general  terms  in  the  policy,  and  not  spread  out 
at  large  on  the  face  of  the  instrument,  it  is  still  only  a repre- 
sentation, and  does  not  amount  to  the  technical  warranty.'' 
When  the  policy  contains  a warranty,  it  is  construed  with 
severity,  and  roust  be  strictly  complied  with.*  And  yet  where 
a policy  contained  a clause  prohibiting  the  use  of  the  build- 
ing for  storing  therein  goods  denominated  in  the  memoran- 
dum annexed  to  the  policy  os  hazardous ; the  keeping  of 
such  goods  os  oil,  or  spiritous  liquors,  by  a grocer,  in  ordina- 
ry quantities,  for  his  ordinary  retail,  was  held  not  to  be,  un- 
der the  circumstances,  a storing  of  them  within  the  policy.^ 
A representation  that  ground  contiguous  to  the  building  in- 
sured is  vacant,  does  not  amount  to  a warranty  that  it  shall 


a Columbian  Ins.  Company  r.  Lawrence,  2 Peters'  Sup.  C.  Hep. 
25. 

b Jolly  V.  Baltimore  Equitable  Society,  1 Harr.  4r  Gill,  205. 
c Bute  V.  Turner,  6 Taunton,  338. 

d Jefferson  Ins.  Company  ads.  Colheal,  Sup.  Court  of  Com.  Pleas, 
JV.  Y.,  March,  1829.  Delonguemere  t.  The  Tradesmen’s  Ins.  Com- 
pany, tbuf.  Dec.  1828,  and  March,  1829. 

e Worsley  v.  Wood,  6 Term,  710.  Fowler  T.  Altna  Fire  Ins.  Com- 
pany, 6 Coioen,  673. 

/ Langdon  v.  N.  York  Equitable  Ins.  Company,  1 Hall,  226. 
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continue  vacant  during;  the  continuance  of  the  risk,  or  pre- 
vent the  insured  from  erecting  a building  upon  it,  provided 
he  had  not  already  formed  and  concealed  that  intention,  and 
that  the  erection  was  not,  in  point  of  fact,  in  any  way  the 
cause  of  the  loss.*  So,  if  it  was  represented  at  the  time  of 
the  insurance,  that  the  building  was  connected  with  another 
building  on  one  side  only,  and  before  the  loss  happened,  it 
became  connected  on  two  sides,  this  does  not  avoid  the  poli- 
cy, unless,  in  point  of  fact,  the  risk  thereby  becomes  increas- 
ed.* The  assured  may  exercise  the  ordinary  and  necessary 
acts  of  ownership  over  his  buildings,  and  make  the  requisite 
repairs,  without  prejudice  to  his  policy.  A contrary  rule  would 
be  so  inconvenient  as,  in  a great  degree,  to  destroy  this  spe- 
cies of  insurance.  But  if  a loss  accrues  by  means  of  gross 
negligence  or  misconduct  of  the  workmen  ; or  if  the  altera- 
tions in  the  building  materially  enhance  the  risk,  and  are  not 
necessary  to  the  enjoyment  of  it,  or  were  not  the  exercise  of 
ordinary  acts  of  ownership,  the  insurers  will  be  released  from 
their  contract. 

The  English  statute  of  9th  May,  1828,  has  prudently  pro- 
tected the  insurer  from  the  imi>ositions  to  which  he  is  natu- 
rally exposed,  by  the  practice  of  covering  under  one  policy 
extended  and  cumulated  subjects  of  risk.  The  statute  re- 
quires that  detached  buildings,  or  goods  therein,  occasioning 
a plurality  of  risks,  be  valued  and  insured  separately  ; and 
all  insurances  against  fire,  made  upon  two  or  more  separate 
subjects  or  parcels  of  risk  collectively,  in  one  sum,  are  de- 
clared void.  It  is  a condition  of  the  policy,  in  most  cases, 
tliat  if  there  be  any  other  insurance  already  made  against 
loss  by  fire  on  the  property,  and  not  notified  to  the  insurers. 


a The  Globe  Id*.  Company  ads.  Stebbins,  Sup.  Court  of  Com. 
Pleat.,  Jf.  ¥.,  March,  1829. 

b Stetson  ▼.  Mass.  Marine  Ins.  Company,  4 Matt.  Rep.  330. 
c Stetson  v.  Mass.  Fire  Ins.  Company,  4 Matt.  Rep.  330.  Jolly  r. 
Baltimore  Equitable  Society,  1 Harr.  Gill,  295. 


Digitized  by  Google 


Lee.  L.]  OF  PERSONAL  PROPERTY. 


375 


the  policy  is  to  be  deemed  void  ; and  if  there  be  any  other 
insurance  on  the  property  afterwards  made,  the  insurers  are 
to  have  notice  of  it  witli  reasonable  diligence,  and  the  same 
is  to  be  duly  acknowledged  in  writing,  or  that  omission  will 
also  render  the  policy  void. 

Fire  policies  usually,  and  very  prudently,  contain  a prohi- 
bition against  the  assignment  of  them,  without  the  previous 
consent  of  the  company.  Hut  without  this  clause,  they  are 
assignable  in  equity,  like  any  other  chose  in  action,  though 
to  render  the  assignment  of  any  value  to  tlie  assignee,  an 
interest  in  the  subject  matter  of  the  insurance  must  be  assign- 
ed also."  This  restriction  upon  assignments  of  the  policy 
applies  only  to  transfers  before  a loss  happens.*  In  some 
cases,  the  statute  creating  a fire  insurance  company  authori- 
zes assignments  of  policies  to  the  purchaser  of  the  subject 
insured,  and  authorizes  the  assignee  to  sue  in  his  own  name, 
provided  notice  be  given  of  the  assignment  before  a loss  hap- 
pens, so  os  to  allow  the  company,  at  tlieir  election,  to  return 
a ratable  proportion  of  the  premium,  and  be  exotierated  from 
the  risk. 

(3.)  Of  the  adjustment  of  the  loss. 

Settlements  of  losses  by  fire  are  always  on  the  principle  of 
a particular  average,  and  the  estimated  loss  is  paid  without 
abandonment  of  what  has  been  saved.  Damages  and  rea- 
sonable charges  on  removing,  at  a fire,  articles  insured,  are 
covered  by  the  policy.  So  there  may  be  a general  average 
for  a sacrifice  made  by  the  insured  for  the  common  good,  in 
a case  of  necessity.  It  is  analogous  to  the  law  of  contribu- 
tion by  co-sureties.'  If  a tenant  erects  a building  on  a lot 
held  under  a lease,  with  liberty  to  renew  or  remove  thebuild- 


a Marthall  on  Ini.  800. 

6 Bricbta  v.  Fayette  Fire  Ins.  Company,  JF.  Y.  Sup.  Court  of  Com- 
Pleai,  June,  1829. 

r Welles  v.  Boston  Ins.  Company,  G Pick.  182. 
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ing  nt  Uie  end  of  llio  lease,  and  the  building  be  destroyed  b}' 
fire  a few  days  before  the  end  of  the  lease  ; though  the  build- 
ing as  it  stood  was  worth  more  than  the  sum  insured,  and  if 
removed,  it  would  have  been  worth  much  less,  yet  the  courts 
look  only  to  the  actual  value  of  the  building  os  it  stood  when 
lost,  and  they  do  not  enter  into  the  consideration  of  these 
incidental  and  collateral  circumstances  in  fixing  on  the  true 
standard  of  indemnity." 

It  is  usually  stipulated  in  the  policy,  that  in  case  of  any 
prior  or  subsequent  insurance  on  the  same  property,  and  of 
which  due  notice  has  been  given,  ond  a loss  occurs,  the  as- 
sured is  not  to  recover  beyond  such  ratable  proportion  of  the 
damages  as  the  amount  insured  by  the  policy  shall  bear  to 
the  whole  amount  insured,  williout  reference  to  the  dates  of 
the  diflerent  policies.  The  loss  is  to  be  certified  upon  oath, 
and  the  certificate  of  a magistrate,  notary,  or  clergyman,  is 
made  necessary  to  be  procured  in  favour  of  the  truth  and 
fairness  of  the  statement  of  the  loss,  and  a strict  and  literal 
compliance  with  the  terms  of  these  conditions  is  held  indis- 
pensable to  a right  of  recovery.* 


a Laureot  r.  Tlie  Cbalbam  Fire  In>.  Company,  1 IlaWt  A*.  F. 
Jtep.  41. 

b Woraley  v.  Wood,  G 7Vrm,  710, 
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OF  THE  LAW  CONCERNING  REAL  PROPERTY. 


LECTURE  LT. 

or  THE  FOUNDATION  OF  TITLE  TO  LAND. 

In  passing  from  the  subject  of  personal  to  that  of  real  pro- 
perty, the  student  will  immediately  perceive  that  the  latter  is 
governed  by  rules  of  a distinct  and  peculiar  character.  The 
law  concerning  real  property  forms  a technical  and  very  arti- 
ficial system  ; and  though  it  has  felt  the  influence  of  the  free 
and  commercial  spirit  of  modern  ages,  it  is  still  very  much 
under  the  control  of  principles  derived  from  the  feudal  policy. 
We  have  either  never  introduced  into  the  jurisprudence  of 
this  country,  or  we  have,  in  tlie  course  of  improvements  upon 
our  munici|}al  law,  abolished  all  the  essential  badges  of  the 
law  of  feuds ; but  the  deep  traces  of  that  policy  are  visible 
in  every  part  of  the  doctrine  of  real  estates,  and  the  techni- 
cal language,  and  many  of  the  technical  rules  and  fictions  of 
that  system,  are  still  retained. 

It  is  a fundamental  principle  in  the  English  law,  derived 
from  the  maxims  of  the  feudal  tenures,  that  the  king  was 
the  original  proprietor  of  all  the  land  in  the  kingdom,  and  the 
true  and  only  source  of  title.*  In  this  country  we  have 


a Z Bricks.  Com.  51.  S3.  86.  105. 

VoL.  III.  48 
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adopted  the  same  principle,  and  applied  it  to  our  republican 
governments ; and  it  is  a settled  and  fundamental  doctrine 
witli  U3,  that  all  valid  individual  title  to  land  within  the  Uni- 
ted Slates,  is  derived  from  the  grant  of  our  own  local  govern- 
ments, or  from  that  of  the  United  States,  or  from  the  crown, 
or  royal  chartered  governments  established  here  prior  to  the 
revolution.  This  was  the  doctrine  declared  in  New-York, 
in  the  case  of  Jackson  v.  Ingraham,''  and  it  was  held  to  be 
a settled  rule,  that  the  courts  could  not  take  notice  of  any 
title  to  land  not  derived  from  our  own  state  or  colosial  go- 
vernment, and  duly  verified  by  patent.  This  was  also  a 
fundamental  principle  in  the  colonial  jurisprudence.  Even 
with  respect  to  the  Indian  reservation  lands,  of  which  they 
still  retain  the  occupancy,  the  validity  of  a patent  has  not 
hitherto  been  permitted  to  be  drawn  in  question  in  a suit  be- 
tween citizens  of  the  state,  under  the  pretext  that  lire  Indian 
right  and  title,  as  original  lords  of  the  soil,  had  not  been  ex- 
tinguished.* It  was  also  declared  in  Fletcher  v.  Peck,"  to  be 
the  opinion  of  the  Supreme  Court  of  the  United  States,  that 
the  nature  of  the  Indian  title  to  lands  lying  within  the  terri- 
torial limits  of  a state,  though  entitled  to  be  respected  by  all 
courts  until  it  be  legitimately  extinguished,  was  not  such  as 
to  be  absolutely  repugnant  to  a seisin  in  fee  on  the  part  of  tlic 
government  within  whose  jurisdiction  the  lands  are  situated.^ 


a 4 John!.  lUp.  163.  Jacksoa  v.  Waters,  13  Johnt.  Rep.  365,  S. 
P.  Dy  (he  A*.  Y.  Revited  Statutes,  vol.  i.  718,  sec.  1,  tlie  people  are 
declarefl  to  posicasthe  original  and  ultimate  properly  in  and  to  all  lands 
within  the  jurisdiction  of  the  state. 
i Jackson  r.  Hudson,  3 Johns.  Rep.  375. 
e 6 Cranch's  Rep.  87. 

d Thii  was  the  language  of  a majority  of  the  court  in  the  case  of 
Fletcher  r.  Peck.  It  was  a mere  naked  declaration,  without  any  dis- 
cussion or  reasoning  by  the  court  in  support  of  it ; but  Judge  Johnson, 
in  the  separate  opinion  which  he  delirered,  did  not  concur  in  tlie  doc- 
trine. He  held  that  the  Indian  nations  were  absolute  proprietors  of  the 
soil,  and  that  practically,  and  in  cases  unaffected  by  particular  treatiee. 
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But  the  history  and  grounds  of  the  claims  of  the  European 
governments,  and  of  the  United  States,  to  the  lands  on  this 
continent,  and  to  dominion  over  the  Indian  tribes,  have  been 
since  more  largely  and  fully  discussed. 

In  Johnson  v.  McIntosh,*  it  was  stated  as  an  historical 
fact,  that  on  the  discovery  of  this  continent  by  the  nations  of 
Europe,  the  discovery  was  considered  to  have  given  to  the 
government  by  whose  subjects  or  authority  it  was  made,  a 
title  to  the  country,  and  the  sole  right  of  acquiring  the  soil 
from  the  natives  as  against  all  other  European  powers.  Each 
nation  claimed  the  right  to  regulate  for  itself,  in  exclusion  of 
all  others,  the  relation  which  was  to  subsist  between  the  dis- 
coverer and  the  Indians.  That  relation  necessarily  impaired, 
to  a considerable  degree,  the  rights  of  the  original  inhabit- 
ants, and  an  ascendency  was  asserted  in  consequence  of  the 
superior  genius  of  the  Europeans,  founded  on  civilization  and 
Christianity,  and  of  their  superiority  in  the  means,  and  in 
the  art  of  war.  The  European  nations  which  respectively 
established  colonies  in  America,  assumed  the  ultimate  domi- 
nion to  be  in  themselves,  and  claimed  the  exclusive  right  to 
grant  a title  to  the  soil,  subject  only  to  the  Indian  right  of  oc- 
cupancy. The  natives  were  admitte'd  to  be  the  rightful  oc- 
cupants of  the  soil,  with  a legal  as  well  os  just  claim  to  retain 
possession  of  it,  and  to  use  it  according  to  their  own  discre- 
tion, though  not  to  dispose  of  the  soil  at  their  own  will,  ex- 
cept to  the  government,  claiming  the  right  of  pre-emption. 
The  practice  of  Spain,*  France,  Holland,  and  England, 


(he  restrictions  upon  the  right  of  soil  in  the  Indians  atnonnted  onijr  to 
an  exclusion  of  all  competitors  from  the  market,  and  a pre-emptive 
right  to  acquire  a fee  simple  by  purchase,  when  the  proprietors  should 
be  pleased  to  sell. 

a 8 Wheat.  Rep.  543. 

b By  the  laws  of  Spain,  particular  portions  of  the  soil  of  Louisiana 
were  allotted  to  the  Indians,  and  care  was  taken  to  make  the  acquisitions 
valoable,  by  preventing  the  intrusion  of  white  settlers.  The  Lavn  of 
the  Indies  directed,  that  when  the  Indians  gave  op  their  lands  to  the 
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proved  the  very  general  recognition  of  this  principle,  of  a 
claim  and 'title  to  American  territories  given  by  discovery. 
The  United  States  adopted  the  same  principle,  and  their  ex- 
clusive right  to  extinguish  the  Indian  title  by  purchase  or 
conquest,  and  to  grant  the  soil,  and  exercise  such  a degree  of 
sovereignty  ns  circumstances  required,  has  never  been  judi- 
cially questioned.  The  rights  of  the  British  government 
within  the  limits  of  the  British  colonies,  passed  to  the  United 
States  by  the  force  and  effect  of  the  act  of  independence, 
and  the  uniform  assertion  of  those  rights  by  the  crown,  by 
the  colonial  governments,  by  the  individual  states,  and  by 
the  Union,  is,  no  doubt,  incompatible  with  an  absolute  title 
in  the  Indians.  That  title  has  been  obliged  to  yield  to  the 
combined  influence  which  military,  intellectunl,  and  moral 
power,  gave  to  the  claim  of  the  European  emigrants. 

'This  assumed  but  qualified  dominion  over  the  Indian 
tribes,  regarding  them  as  enjoying  no  higher  title  to  the  soil 
than  that  founded  on  simple  occupaticy,  and  to  be  incompe- 
tent to  transfer  their  title  to  any  other  power  than  the  govern- 
ment which  claims  the  jurisdiction  of  tiicir  territory  by  right 
of  discovery,  arose,  in  a great  degree,  from  the  necessity  of 
the  case.  To  leave  the  Indians  in  possession  of  the  country 
was  to  leave  the  country  a wilderness,  and  to  govern  tliem  as 
a distinct  people,  or  to  mix  with  them,  and  admit  them  to  an 
inter-community  of  privileges,  was  impossible  under  the  cir- 
cumstances of  their  relative  condition.  The  peculiar  charac- 
ter and  habits  of  the  Indian  nations,  rendered  them  incapa- 


whitei,  others  should  he  auigoed  to  them,  and  the  lands  allotted  to  Iho 
Indian  tribes  by  the  Spanish  officers,  in  pursuance  of  the  laws  of  the 
Indies,  were  given  to  them  in  complete  ownership,  equally  as  if  they 
were  held  under  a complete  grant.  Rut  as  the  Indians  were  considered 
in  a state  of  pupilage,  the  authority  of  the  public  officers,  who  were 
constituted  their  guardians,  was  necessary  to  a valid  alienation  of  their 
property.  Recap,  de  lot  InJiat,  cited  by  Porter,  J.,  in  18.VaWm'< 
Rep.  357 — 359,  who  speaks  most  liberally  of  the  humane  policy  and 
justice  of  the  Spanish  laws  in  relation  to  (he  Indian  tribes. 
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bic  of  sustaining  any  other  relation  with  the  whites  than  that 
of  dependence'  and  pupilage.  There  was  no  other  way  of 
dealing  with  tlieni  than  that  of  keeping  tliein  separate,  sub- 
ordinate, and  dependent,  with  a guardian  care  thrown  around 
them  for  their  protection.  Tiie  rule  that  the  Indian  title  was 
subordinate  to  the  absolute,  ultimate  title  of  the  government 
of  the  European  colonists,  and  that  the  Indians  were  to  be 
considered  as  occupants,  and  entitled  to  protection  in  peace 
in  that  character  only,  and  incapable  of  transferring  tlieir' 
right  to  others,  was  die  best  one  that  could  be  adopted  with 
safety.  The  weak  and  helpless  condition  in  which  we  found 
the  Indians,  and  the  immeasurable  superiority  of  their  civil- 
ized neighbours,  would  not  admit  of  the  application  of 
any  more  liberal  and  erpial  doctrine  to  the  case  of  Indian 
lands  and  contracts.  It  was  founded  on  the  pretension  of 
converting  the  discovery  of  the  country  into  a conquest,  and 
it  is  now  too  lute  to  draw  into  discussion  the  validity  of  that 
pretension,  or  the  restrictions  which  it  imposes.  It  is  esta- 
blished by  numerous  compacts,  treaties,  laws,  and  ordinances, 
and  founded  on  immemorial  usage.  The  country  lias  been 
colonized  and  settled,  and  is  now  held  by  that  title.  It  is  the 
law  of  the  land,  and  no  court  of  justice  con  permit  llie  right 
to  be  disturbed  by  speculative  reasonings  on  abstract  rights. 

This  is  the  view  of  the  subject  which  was  taken  by  the 
Supreme  Court  in  the  elaborate  opinion  to  which  I have  re- 
ferred. 'Pile  same  court  has  since  been  repeatedly  called 
iipn  to  discuss  and  decide  great  questions  concerning  In- 
dian rights  and  title ; and  the  subject  has  of  late  become 
exceedingly  grave  and  momentous,  aflecting  the  faith  and 
cliaracter,  if  not  the  tranquillity  and  safety,  of  the  govern- 
ment of  the  United  States. 

In  the  case  of  TJle  Cherokee  Nation  v.  The  Slate  of  Geor- 
gia^ it  was  held  by  a majority  of  the  court  that  the  Cherokee 
nation  of  Indians,  dwelling  within  the  jurisdictional  limits  of 


a January  term,  1831,  5 Ptleri  V.  5,  Rep.  1. 


Digitized  by  Google 


382 


OF  REAL  PROPERTY. 


[Part  VI. 


the  United  States,  was  not  a foreign  stale  in  the  sense  in 
whicli  the  term  is  used  in  the  constitution,  nor  entitled  as 
such  to  proceed  in  that  court  against  the  state  of  Georgia. 
But  it  was  admitted  that  the  Cherokees  were  a state,  or  dis- 
tinct political  society,  capable  of  managing  its  own  affairs, 
and  governing  itself,  and  that  they  had  uniformly  been  treated 
as  such  since  the  settlement  of  our  country.  The  numerous 
treaties  made  with  tliein  by  the  United  States,  recognise 
them  as  a people  capable  of  maintaining  the  relations  of  peace 
and  war,  and  responsible  in  their  political  capacity.  Their 
relation  to  the  United  States  was  nevertheless  peculiar.  They 
were  domestic  dependent  nations,  and  their  relation  to  us  re- 
sembled that  of  a ward  to  his  guardian  ; and  they  had  an 
unquestionable  right  to  the  lands  they  occupied,  until  that 
right  should  be  extinguished  by  a voluntary  cession  to  our 
government.  The  subject  was  again  brought  forward,  and 
the  great  points  which  it  involved  reasoned  upon  and  judi- 
cially determined,  in  the  case  of  Worcester  v.  The  State  of 
Georgia,  in  January  term,  1832,  and  which  was  another 
case  arising  out  of  the  operation  of  the  laws  of  Georgia. 

The  legislature  of  that  state,  in  (he  years  1828,  1829, 
and  1830,  passed  several  penal  statutes,  in  reference  to  the 
Cherokee  nation  and  territory.  The  purport  and  effect  of 
those  laws  was  to  demolish  the  Cherokee  government  and 
institutions,  and  annihilate  their  political  existence  as  a 
nation  ; and  to  divide  their  territory  among  the  adjoining 
counties  in  Georgia,  and  extend  tlie  civil  and  criminal  law  of 
the  state  over  the  Indian  territory.  Those  laws  dealt  with 
them  {IS  if  they  were  alike  destitute  of  civil  and  political  pri- 
vileges, and  were  mere  tenants  at  sufferance,  without  any 
interest  in  the  soil  on  which  they  dwelt,  and  which  had  been 
uninterruptedly  claimed  and  enjoyed  by  them  and  their  an- 
cestors os  a nation  from  time  immemorial.  Their  lands  had 
been  guarantied  to  them  as  a nation,  and  the  protection  of  the 
United  States  pledged  to  them  in  their  national  capacity,  and 
their  existence,  competence,  and  rights,  as  a distina  political 
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society,  recognised,  by  treaties  made  with  tliem  in  tiie  years 
1785, 1791,  1798,  1806, 1806, 1816, 1817,  and  1819,  by  tiie 
government  of  the  United  Slates,  under  all  the  forms  and 
solemnities  of  treaty  compacts.  The  statutes  of  Georgia  ne- 
vertheless prohibited  the  Cherokees,  under  highly  penal  sanc- 
tions, from  the  exercise,  williin  the  territory  they  so  occupied, 
of  any  political  power  whatever,  legislative,  executive,  or  judi- 
cial. They  were  declared  not  to  be  competent  witnesses  in 
any  court  of  the  state,  to  which  a while  person  might  be  a 
party,  unless  such  while  person  resided  in  the  Cherokee  na- 
tion ; and  they  were  also  declared  to  be  incompetent  to  con- 
tract with  Buiy  white  person.  Their  territory  was  divided 
into  sections,  and  directed  to  be  surveyed  and  subdivided 
into  districts,  and  disposed  of  by  lottery  among  the  citizens  of 
Georgia.  Their  gold  mines  were  taken  possession  of  by  force, 
and  the  use  of  them  by  the  Indians  prohibited.  They  were 
however  declared  to  be  protected  in  the  possession  of  their 
improvements,  until  the  legislature  should  enact  to  the 
contrary,  or  the  Indians  should  voluntarily  abandon  them. 

The  Supreme  Court  of  the  United  Slates,  in  the  case  of 
Worcester,  reviewed  the  whole  ground  of  controversy,  rela- 
tive to  the  character  and  validity  of  Indian  rights  within  the 
territorial  dominions  of  the  United  Stales,  and  especially  in 
reference  to  the  Cherokee  nation  within  the  territorial  limits 
of  Georgia.  They  declared  that  the  right  given  by  Euro- 
pean discovery  was  the  exclusive  right  to  purchase,  but  this 
right  was  not  founded  on  a denial  of  the  right  of  the  Indian 
possessor  to  sell.  Though  the  right  to  the  soil  was  claimed 
to  be  in  the  European  governments,  as  a necessary  conse- 
quence of  the  right  of  discovery  and  assumption  of  territorial 
jurisdiction,  yet  that  right  was  only  deemed  such  in  reference 
to  the  whites ; and  in  respect  to  the  Indians,  it  was  always 
understood  to  amount  only  to  the  exclusive  right  of  pur- 
chasing such  lands  as  the  natives  were  willing  to  sell.  The 
royal  grants  and  charters  asserted  a title  to  the  country 
against  Europeans  only,  and  they  were  considered  as  blank 
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pn|)er,  ao  far  as  the  rights  of  the  natives  were  concerned. 
The  Englisli,  the  French,  and  the  Spaniards,  were  equal 
competitors  for  the  friendship  and  the  aid  of  the  Indian  na- 
tions. The  crown  of  England  never  attempted  to  interfere 
with  the  national  affairs  of  the  Indians,  further  than  to  keep 
out  the  agents  of  foreign  powers,  who  might  seduce  them  into 
foreigti  alliances.  'Fhe  English  government  purchased  the 
alliance  and  dependence  of  the  Indian  nations  by  subsidies, 
and  purchased  their  lands  when  they  were  willing  to  sell,  at 
a price  they  were  willing  to  take,  but  they  never  coerced  a 
surrender  of  them.  The  English  crown  considered  them  as 
nations  competent  to  maintain  the  relations  of  peace  and  war, 
and  of  governing  themselves  under  her  protection.  The 
United  States,  who  succeeded  to  the  rights  of  the  British 
crown  in  respect  to  the' Indians,  did  the  same,  and  no  more; 
and  the  protection  stipulated  to  be  afforded  to  the  Indians, 
and  claimed  by  them,  was  iinderslootl  by  all  parties,  ns  only 
binding  the  Indians  to  the  United  States  as  dependent  allies. 
A weak  power  does  not  surrender  its  independence  and  right 
to  self-government  by  associating  with  a stronger,  and  taking 
its  protection.  This  is  the  settled  doctrine  of  the  law  of 
nations,  and  the  court  concluded  and  adjudged,  that  the 
Cherokee  nation  was  a distinct  community,  occupying  its 
own  territory,  with  boundaries  accurately  described,  in  which 
the  laws  of  Georgia  cannot  rightfully  have  any  force,  and  into 
which  the  citizens  of  Georgia  have  no  right  to  enter,  but  with 
the  assent  of  the  Cherokees  themselves,  or  in  conformity  with 
treaties,  and  with  the  acts  of  Congress.  The  court  accord- 
ingly considered  the  acts  of  Georgia  which  have  been  men- 
tioned, to  be  repugnant  to  the  constitution,  treaties,  and  laws 
of  the  United  States,  and  consequently  that  they  were,  in 
judgment  of  law,  null  and  void. 

T'he  decision  of  the  Supreme  Court  of  the  United  States 
was  not  the  promulgation  of  any  new  doctrine,  (for  the  seve- 
ral local  governments,  lieforc  and  since  our  re\  olution,  never 
regarded  the  Indian  nations  within  their  territorial  domains 
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as  subjects,  or  members  of  the  body  politic,  and  amenable 
individually  to  their  jurisdiction.  They  treated  the  Indians 
within  their  respective  territories  as  free  and  independent 
tribes,  governed  by  their  own  laws  and  usages,  under  their 
own  chiefs,  and  competent  to  act  in  a national  character,  and 
exercise  self-government,  and  while  residing  within  their  own 
territories,  owing  no  allegiance  to  the  municipal  laws  of  the 
whites.  The  judicial  decisions  in  New-York  and  Tennes- 
see, in  1810  and  1823,  corresponded  with  those  more  recently 
pronounced  in  the  Supreme  Court  of  the  Union,  and  they 
explicitly  recognised  this  historical  fact  and  declared  this  doc- 
trine.* The  original  Indian  nations  were  regarded  and  dealt 
with  as  proprietors  of  the  soil  which  they  claimed  and  occu- 
pied, but  without  the  power  of  alienation,  except  to  the  go- 
vernments which  protected  them,  and  had  thrown  over  them, 
and  beyond  them,  their  assumed  patented  domains.  Those 
governments  asserted  and  enforced  the  exclusive  right  to  ex- 
tinguish Indian  titles  to  lands,  inclosed  within  the  exterior 
lines  of  their  jurisdictions,  by  fair  purchase,  under  the  sanction 
of  treaties  ; and  they  held  all  individual  purchases  from  the 
Indians,  whether  made  with  them  individually,  or  collectively 
as  tribes,  to  be  absolutely  null  and  void.  The  only  power 
that  could  lawfully  acquire  the  Indian  title  was  the  state,  and 
a government  grant  was  the  only  lawful  source  of  title  admit- 
ted in  the  courts  of  justice.  The  colonial  and  state  govern- 
ments, and  the  government  of  the  United  States,  uniformly 
dealt  upon  these  principles  with  the  Indian  nations  dwelling 


a Jackaon  v.  Wood,  7 Johru.  Rep.  S95.  Goodell  r.  Smith,  20  ibid. 
693.  Holland  v.  Pack,  Peek's  Term.  Rep.  151.  The  lexialatare  of 
New-Tork,  ao  late  aa  1813,  hy  atatute,  authorized  the  goreroor  “ to 
bold  a treaty  or  treaties  on  the  part  of  the  people  of  this  state,  uhth  the 
Oneida  nation  of  Indians,  or  any  other  of  the  Indian  nations  or  tribes 
teithin  this  state,  for  the  purpoae  of  extiogoiabiog  their  claim  to  auch 
part  of  their  laoda,  lying  within  tbia  atate,  aa  be  may  deem  proper,  for 
aocb  anma  and  annnitiea  aa  may  be  mutually  agreed  upon  by  the  par- 
ties." Laws  T.  36tb  seaa.  cb.  130. 
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within  their  territorial  limits.  The  Indian  tribes  placed  them- 
selves under  the  protection  of  the  whites,  and  they  were  che- 
rished as  dependent  allies,  but  subject  to  such  restraints  an^ 
qualified  control  in  (heir  national  capacity,  as  were  considered 
by  the  whites  to  be  indispensable  to  their  own  safety,  and 
requisite  to  the  due  discharge  of  the  duty  of  that  protection. 

There  has  been  considerable  diversity  of  opinion,  and 
much  ingenious  speculation,  on  the  claim  of  right  to  this 
country  by  the  Europeans,  founded  on  the  title  by  discovery. 
We  have  seen  that  with  respect  to  the  English  colonists  in 
America,  the  claim  was  modified,  and  much  of  its  extrava- 
gance destroyed,  by  conceding  to  the  native  tribes  their  po- 
litictd  rights  and  privileges,  as  dependent  allies,  and  their 
qualified  title  to  the  soil.  As  far  as  Indian  rights  and  terri- 
tories were  defined  and  acknowledged  by  the  whites  by  treaty, 
there  was  no  question  in  the  case,  for  the  whites  were  bound 
by  the  moral  and  national  obligations  of  contract  and  good 
faith.  And  as  far  os  Indian  nations  had  formed  themselves 
into  regular,  organi7.ed  governments,  witliin  reasonable  and 
definite  limits  necessary  for  the  hunter  stale,  there  would 
seem  also  to  be  no  ground  to  deny  the  absolute  nature  of 
their  territorial  and  political  rights.  But  beyond  these  points 
our  colonial  ancestors  were  not  willing  to  go.  They  seem  to 
have  deemed  it  to  be  unreasonable,  and  a perversion  of  the 
duties  and  design  of  the  human  race,  to  bar  the  Europeans, 
with  their  implements  of  husbandry  and  the  arts,  with  their 
laws,  their  learning,  their  liberty,  and  their  religion,  from  all 
entrance  into  this  mighty  continent,  lest  they  might  trespass 
upon  some  part  of  the  interminable  forests,  deserts,  and  hunt- 
ing grounds  of  an  uncivilized,  erratic,  and  savage  race  of 
men.  Nor  could  they  be  brought  to  entertain  much  respect 
for  the  loose  and  attenuated  claim  of  such  occupants,  to  the 
exclusive  use  of  a country  evidently  fitted  and  intended  by 
Providence  to  be  subdued  and  cultivated,  and  to  become  the 
residence  of  civilized  nations. 

It  was  port  of  the  original  destiny  and  duty  of  the  human 
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race  to  subdue  the  earth  and  till  the  ground  from  whence 
they  were  taken.  The  while  race  of  men,  as  Governor 
Pownall  observed,  liave  been  “ land-workers  from  the  begfin- 
ning and  if  unsettled  and  sparsely  scattered  tribes  of  hun- 
ters and  fishermen  show  no  disposition  to  emerge  from  the 
savage  to  the  agricultural  and  civilized  state  of  man,  their 
right  to  keep  some  of  the  fairest  portions  of  the  earth  a mere 
wilderness,  filled  with  wild  beasts,  for  the  sake  of  hunting, 
becomes  utterly  inconsistent  with  the  civilization  and  moral 
improvement  of  mankind.  Yattel  did  not  place  much  value 
on  the  territorial  rights  of  erratic  races  of  people,  who  sparsely 
inhabited  immense  regions,  and  suffered  them  to  remain  a 
wilderness,  because  their  occupation  was  war,  and  their  sub- 
sistence drawn  chiefiy  from  the  forest  He  observed  that  the 
cultivation  of  the  soil  was  an  obligation  imposed  by  nature 
upon  mankind,  and  that  the  human  race  could  not  well  sub- 
sist, or  greatly  multiply,  if  rude  tribes,  which  had  not  advan- 
ced from  the  hunter  state,  were  entitled  to  claim  and  retain 
all  the  boundless  regions  through  which  they  might  wander. 
If  such  a people  will  usurp  more  territory  than  they  can  sub- 
due and  cultivate,  they  have  no  right  to  complain,  if  a nation 
of  cultivators  puts  in  a claim  for  a part,  and  confines  the 
natives  within  narrower  limits.  He  alluded  to  the  establish- 
ment of  the  French  and  English  colonies  in  North  America, 
as  being,  in  his  opinion,  entirely  lawful,  and  he  extolled  the 
moderation  of  William  Penn,  and  of  the  first  settlers  in  New- 
England,  who  are  understood  to  have  fairly  purchased  of  the 
natives,  from  time  to  time,  the  lands  they  wished  to  colo- 
nize.* 

The  original  English  emigrants  came  to  this  country  with 
no  slight  confidence  in  the  solidity  of  such  doctrines,  and  in 
their  right  to  possess,  subdue,  and  cultivate  the  American 
wilderness,  as  being,  by  the  law  of  nature  and  the  gift  of 
Providence,  open  and  common  to  the  first  occupants  in  the 


a Droit  itt  Gem,  c.  1 , sec.  81.  309. 
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character  of  cultivators  of  the  eru'tli.  The  great  patent  of 
New-England,  which  was  the  foundation  of  the  subsequent 
titles  and  subordinate  charters  in  that  country,  and  the  opi- 
nions of  grave  and  learned  men,  tended  to  confirm  that  con- 
fidence. According  to  Chalmers,  the  practice  of  the  Euro- 
pean world  had  constituted  a law  of  nations,  which  sternly 
disregarded  the  possession  of  the  aborigines,  because  they  had 
not  been  admitted  into  the  society  of  nations.*  But  what- 


a Chalmers’  Political  Annals,  p.  676.  The  Puritans  circulated  a 
paper  in  Eogland,  immediately  preceding  their  projected  emigation  to 
Massachusetts  Bay,  entitled,  Genera/  Considerations  for  the  PlasitatUm 
of  ffem-England.  [Mather's  Magnalia,  vol.  i.  65,  edit.  I8J0.)  It 
was  published  at  large  in  Hutchinson's  State  Papers,  [Boston,  1769, 
p.  27,)  and  it  declared  that  “ the  whole  earth  was  the  Lord's  garden, 
and  be  bad  gireo  it  to  the  sons  of  Ad  am,  to  be  tilled  and  improved  by 
them.  Why  then  should  any  stand  starving  for  places  of  habitation, 
and  in  the  mean  time  suS'cr  whole  countries,  as  proGtable  for  the  use  of 
man,  to  lie  waste  without  any  improvement."  In  answer  to  the  objec- 
tion that  they  bad  no  warrant  for  taking  land  a long  time  possessed  by 
other  sons  of  Adam,  it  was  stated  that  wbat  “ was  common  to  all  was 
proper  to  none.  This  savage  people  ruletb  over  many  lands  without 
title  or  property,  for  they  inclose  no  ground,  neither  have  they  cattle  to 
maintain  it.  There  was  more  than  enough  for  them  and  us.  By  a 
miraculous  plague,  a great  part  of  the  country  was  left  void  of  inhabi- 
tants. Finally,  they  would  come  in  with  good  leave  of  the  natives.” 
We  may  also  refer  to  an  able  paper,  written  by  the  Rev.  Mr.  Bulkley, 
of  Colchester,  in  Connecticut,  in  1724,  entitled,  “ An  Inquiry  into  the 
right  of  the  Aboriginal  Natives  to  the  Lands  in  America,  and  the  Titles 
derived  from  them."  [Massachusetts  Hist.  Collections,  vol.  iv.  159.) 
In  that  treatise,  the  learned  author  confines  Indian  titles,  which  have 
any  solidity  or  value,  to  those  particular  parcels  of  land  which  they  had 
subdued  and  improved,  and  insists  that  the  English  bad  an  undoubted 
right  to  enter,  and  appropriate  for  agricultural  purposes,  all  the  residue 
of  the  waste  and  unimproved  lands  in  the  country,  as  being  common, 
and  open  to  the  first  bona A</e  occupants.  He  contended,  that  in  a state 
of  nature,  the  only  title  to  property  was  the  labour  by  which  the  same 
was  appropriated  and  cultivated,  and  that  the  Indian  tribes  were  still  in 
that  imperfect  state  of  civil  policy  which  borders  upon  a stale  of  nature, 
and  the  extensive  tracts  of  country  which  they  claimed  as  national  pro- 


Digitized  by  Google 


Lee.  LI.] 


OP  REAL  PROPERTY. 


389 


ever  loose  opinions  might  have  been  entertained,  or  latitudi- 
nary  doctrines  inculcated,  in  favour  of  the  abstract  right  to 
possess  and  colonize  America,  it  is  certain  that  in  point  of 
fact  the  colonists  were  not  satisfied,  or  did  not  deem  it  expe- 
dient, to  settle  the  country  without  the  consent  of  the  abori- 
gines, procured  by  fair  purchase,  under  the  sanction  of  the 
civil  authorities.  The  pretensions  of  the  patent  of  King 
James  were  not  relied  on,  and  the  prior  Indian  right  to  the 
soil  of  the  country  was  generally,  if  not  uniformly  recognised 
and  respected  by  the  New-England  Puritans.  They  always 
negotiated  with  the  Indian  nations  as  distinct  and  indepen- 
dent powers,  and  neither  the  right  of  pre-emption,  which  was 


pert;,  waa  Dot  labject  to  an;  regulatioD,  or  defined  ai  property,  aod 
lay  neglected  in  that  coromon  atale  wherein  nature  had  left  it.  Cotton 
Mather,  alao,  in  his  Magnolia  Chritli  Americana,  (rol.  i.  72,)  consider- 
ed it  as  an  instance  of  the  most  imaginable  eirilily,  that  the  English 
purchased  several  tracts  of  land  of  the  natives,  nolirillutanding  the  pa- 
tent which  they  had  for  the  country.  The  great  patent  of  New-Eng- 
laod,  granted  by  King  James,  in  1620,  recited  that  the  king's  subjects 
bad  “ taken  actual  possession  of  the  continent  mentioned  in  (be  patent, 
in  the  name  and  to  the  use  of  the  king,  at  sovereign  lord  thereof ; — 
that  there  were  no  other  subjects  of  any  Christian  king  or  state,  by 
any  authority  from  their  sovereign  lords  or  princes,  actually  in  posses- 
sion of  any  of  the  lands  between  the  degrees  of  forty  and  forty-eight ; — 
that  the  country  being  depopulated  by  pestilence  and  devastation,  the 
appointed  time  had  come  in  which  almighty  God  had  thought  fit  and 
determined  that  those  large  and  goodly  territories,  deserted  as  it  were 
by  tbeir  natural  inhabitants,  should  be  possessed  and  enjoyed  by  such  of 
his  subjects  as  should  be  conducted  thither ; — that  the  settlement  would 
tend  to  the  reducing  and  conversion  of  such  savages  as  remained  wan- 
dering in  desolation  and  distress,  to  civil  society  and  the  Christian  reli- 
gion, and  to  the  enlargement  of  the  king’s  dominions.”  The  grant  was 
of  all  the  continent  between  the  fortieth  and  forty-eighth  degrees  of 
north  latitude,  and  “ in  length  by  all  the  breadth  aforesaid  throughout 
the  main  land  from  sea  to  sea,  provided  the  same,  or  any  part,  be  not 
actually  possessed  or  inhabited  by  any  other  Christian  prince  or  state.” 
See  the  patent  at  largo  in  Ilazard'e  State  Papere,  vol.  i.  103,  and  in 
Baylie’e  Hietorical  Memoir,  vol.  i.  160. 
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uniformly  claimed  and  exercised,  nor  the  state  of  dependence 
and  pupilage  under  which  the  Indian  tribes  within  their  ter- 
ritorial limits  were  necessarily  placed,  were  carried  so  far  as 
to  destroy  the  existence  of  the  Indians  as  self-governing  com- 
munities.* The  manner  in  which  the  people  of  this  country, 
through  all  periods  of  their  colonial  history,  treated  and  dealt 
with  the  Indians,  is  a subject  of  deep  interest,  and  well  wor- 
thy of  the  thorough  and  accurate  examination  of  every  per- 
son conversant  with  our  laws  and  history,  and  whose  bosom 
glows  with  a generous  warmth  for  the  honour  and  welfare  of 
his  country. 

The  settlement  of  that  part  of  America  now  composing 
the  United  States,  has  been  attended  with  as  little  violence 
and  aggression,  on  the  part  of  the  whites,  in  a national  point 
of  view,  as  were  compatible  with  the  fact  of  the  entry  of  a 
race  of  civilized  men  into  the  territory  of  savages,  and  with 


a When  the  Puritana  of  New-England  first  settled  at  Flymonth,  and 
made  treaties  with  the  Indians,  (hose  treaties  bore  the  langu^e  of  de- 
pendence and  submission  ; and  the  English  accepted  of  the  acknoir- 
ledgments  of  the  sachems  that  the;  were  dependent,  and  alliee,  and 
loyal  eutgecU  of  King  Jamet.  (JUorlon’e  Mie-Kngland  Memorial, 
p.  64.  67.  386,  Baylie’e  Hietorical  Memoir,  toI.  i.  66.  83.)  Bnt 
when  war  was  about  commencing  with  King  Philip,  in  1675,  be  insisted 
that  all  former  agreements  with  Pljmonlb  were,  as  be  truly  appre- 
hended they  were,  agreements  of  amity  and  not  of  subjectioo,  and  the 
Indians  regarded  themselves  as  allies,  and  not  as  subjects  of  England. 
Those  Indian  stipulations  were  regarded  by  Massachusetts  as  amount- 
ing only  to  a state  of  qualified  dependence.  {Baylie't  HitL  Memoir, 
Tol.  ii.  part  3,  p.  33.  Trumbulte  Hitt,  of  Connecliad,  vol.  i.  343. 
Chalmere’  Political  Annale,  p.  398.)  As  further  evidence  of  the  truth 
of  the  historical  deductions  mentioned  in  the  text,  we  may  refer  to  the 
king's  proclamation  after  the  treaty  of  Paris,  in  1763,  founded  on  the 
immense  acquisitions  of  territory  hy  England,  under  that  treaty.  It 
declared  “ that  the  several  nations  or  tribes  of  Indians  with  whom  we 
were  connected,  and  who  live  under  our  protection,  should  not  be  mo- 
lested or  disturbed  in  the  possession  of  such  parts  of  our  dominions  and 
territories,  as,  not  having  been  ceded  or  purchased  by  ns,  are  reserved 
to  them,  or  any  of  them,  as  their  hunting  grounds." 
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the  power  and  the  determination  to  reclaim  and  occupy  it. 
The  colony  of  Massachusetts,  in  1633,  prohibited  the  pur- 
chase of  lands  from  the  natives,  without  license  from  the 
government ; and  the  colony  of  Plymouth,  in  1643,  passed 
a similar  law.  Very  strong  and  authentic  evidence  of  the 
distinguished  moderation  and  equity  of  the  New-England 
governments  towards  the  Indians,  is  to  be  found  in  the  letter 
of  Governor  Winslow,  of  the  Plymoutli  colony,  of  the  1st 
May,  1676,  in  which  he  states,  that  before  King  Philip’s 
war,  the  English  did  not  possess  one  foot  of  land  in  that 
colony,  but  what  was  fairly  obtained,  by  honest  purchase,  from 
the  Indian  proprietors,  and  with  the  knowledge  and  allowance 
of  the  general  court.*  The  New-England  annals  abound 
with  proofs  of  a just  dealing  with  the  Indians  in  respect  to 
their  lands.  The  people  of  all  the  New-England  colonies, 
settled  their  towns  upon  the  basis  of  a title,  procured  by  foir 
purchase  from  the  Indians,  with  the  consent  of  government, 
except  in  the  few  instances  of  lands  acquired  by  conquest, 
after  a war  deemed  to  have  been  just  and  necessary.*  In- 
stances are  to  be  met  with  in  the  early  annals  of  New-Eng- 
land, of  regular  and  exemplary  punishment  of  white  per- 
sons, for  acts  of  injustice  and  violence  towards  the  Indians.* 
The  Massachusetts  Legislature,  in  1633,  threw  the  protec- 
tion of  its  government  over  the  Indians  in  the  enjoyment  of 
their  improved  lands,  hunting  grounds,  and  fishing  places. 


a Hatard’t  Collectiont  of  SUUe  Papert,  vol.  ii.  531-.-S34.  Holmu’ 
American  Annalt,  vol.  i.  383. 

6 Holmee'  Annals,  vol.  i.  166 — 169.  220.  231.  note  4, 233.  245. 248. 
259.  312.  317.  Winthrop’s  History,  vol.  i.  259.  Hazard’s  State 
Papers,  vol.  ii.  passim.  Massachusetts  Hisloricat  Collections,  passim. 
TrumhulFs  Hist,  of  Connecticut,  vol.  i.  113 — 117.  Sullivan’s  Hist. 
District  of  Maine,  143 — 149.  Dvnght’s  Travels,  vol.  i.  167.  Bay- 
lie’s  Hist.  Memoir,  vol.  i.  287. 

e Winthrop’s  Hist,  of  JVem-England,  vol.  i.  34. 267. 269.  Baylie’s 
Hist.  Memoir,  vol.  i.  245—248.  Morton’s  Mexs-EngUmd  Messsorial, 
p.  207. 
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by  declaring  that  they  should  have  relief  in  any  of  the  courts 
as  the  English  have." 

The  government  of  the  colony  of  New-York,  has  a claim 
equally  fair  vrith  that  of  any  part  of  America,  to  a policy  uni- 
formly just,  temperate,  and  pacific,  towards  the  Indians  with- 
in the  limits  of  its  jurisdiction.  While  the  Dutch  held  and 
governed  the  colony,  the  Indian  titles  were  always  respected, 
and  extinguished  by  fair  means,  and  with  the  consent  of  the 
natives.  This  policy  was  continued  by  their  conquerors,  and 
on  the  first  settlement  of  the  English  at  New-York,  in  1666, 
it  was  ordained,  that  no  purchase  of  lands  from  the  Indians 
should  be  valid  without  the  governor’s  license,  and  the  exe- 
cution of  the  purchase  in  his  presence,  and  this  salutary 
check  to  fraud  and  injustice,  was  essentially  continued.*  Re- 
gulations of  that  kind  have  been  the  invariable  American 
policy.  The  king,  by  proclamation,  soon  after  the  peace  of 
1763,  prohibited  purchases  of  Indian  lands,  unless  at  a pub- 
lic assembly  of  the  Indians,  and  in  the  name  of  the  crown, 
and  under  the  superintendence  of  his  colonial  authorities. 
A prohibition  of  individual  purchases  of  Indian  lands  without 
the  consent  of  government,  has  since  been  made  a constitu- 
tional provision  in  New-York,  Virginia,  and  North  Carolina. 
The  colonists  of  New-York  settled  in  the  neighbourhood  of 
the  most  formidable  Indian  confederacy  known  to  the  coun- 


a Holmu'  ^nnah,  toI.  i.  317,  218. 

6 Smith’s  Hut,  of  Jfeu>-  York,  vol.  i.  p.  39.  Dvke  of  York's  Lotts, 
ID  (be  coIlectioDs  of  the  Nerr-York  Historical  Society,  Tol.  i.  Wood's 
Sketch  of  the  First  Settlement  of  Long-Island,  p.  13.  22, 23.  Collec- 
tions of  the  J^Tett-York  Hist.  Society,  rol.  i.  171.  211.  224.  227.  239. 
At  erideoce  of  the  joat  and  friendly  diaposition  of  the  Dutch  towards 
(he  Indiana,  we  have  (be  intercstingf  fact,  that  (be  Mineaiok  valley,  on 
(he  Delaware,  was  settled  by  Dutch  emigrants  at  early  at  1644  ; and 
being  an  industrious,  quiet,  and  pious  people,  and  having  purchased  the 
lands  from  (be  Indians,  they  lived  in  uninterrupted  peace  and  friendship 
with  them  for  upwards  of  100  years.  Preston's  Jfotices  Minesittk, 
published  1829. 
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try,  and  came  in  contact  with  their  possessions.  But  the  six 
nations  of  Indians,  of  wliicli  tl\e  Mohawks  were  the  head, 
placed  themselves  and  their  lands  under  the  protection  of  the 
government  of  New-York,  from  the  earliest  periods  of  the  co- 
lony administration.*  Tliey  were  considered  and  treated  as 
separate  but  dependent  nations,  and  the  friendship  which  sub- 
sisted l)etween  them  and  the  Dutch,  and  tlieir  successors,  the 
English,  was  cemented  by  treaties,  alliances,  and  kind  offi- 
ces. It  continued  unshaken  from  the  first  settlement  of  the 
Dutch  on  the  shores  of  the  Hudson  and  the  Mohawk,  down 
to  the  period  of  the  American  war ; and  the  fidelity  of  that 
friendship  is  shown  by  the  most  honourable  and  the  most 
undoubted  attestations.*  And  when  we  consider  the  long 
• and  distressing  wars  in  which  the  six  nations  were  involv'ed, 
on  our  account,  with  the  Canadian  French,  and  the  artful 
means  which  were  used,  from  time  to  time,  to  detach  them  from 
our  alliance,  it  must  be  granted,  that  the  faith  of  treaties  has 
nowhere,  and  at  no  lime,  licen  better  observed,  or  maintain- 
ed with  a more  intrepid  spirit,  than  by  those  generous  barba- 
rians.* 


a Colden’B  Ilutory  of  the  Five  Nations,  pastim.  Goremor  Pow- 
nal's  Mminutration  of  the  Coloniet,  p.  268 — 274.  Joumalt  tf  the 
Confederation  Congros,  rol.  i.  May  1, 1782. 

b The  speech  of  the  Indian  Good  Peter  to  the  commissioners  at  Fort 
Schuyler,  in  1788,  is  strong  proof  of  the  fact.  He  said  that  “when 
the  white  men  first  came  into  the  country,  they  were  few  and  feeble, 
and  the  fire  nations  numerous  and  powerful.  The  Indians  were 
friendly  to  the  white  men,  and  permitted  them  to  settle  in  the  country, 
and  protected  them  from  their  enemies."  Collecliont  of  the  J^ete-York 
Hutorical  Society,  rol.  iii.  326.  , 

c Golden’s  Hitlory  of  the  Five  J^ationt  of  Canada,  dependent  on  the 
Province  of  JWu>-  York,  rol.  i.  84.  et  paetim.  Chalmers’  Political 
Annals,  p.  576.  The  confederacy  of  the  fire  nations  (and  which  was 
known  as  the  confederacy  of  the  six  nations  after  the  Tuscaroras  were 
admitted  into  the  union]  might  alTord  tlie  subject  of  an  historical  sketch, 
in  the  hands  of  a master,  replete  with  the  deepest  interest  and  curiosily. 
It  was  distinguished,  from  the  time  of  the  first  discovery  of  the  Hudson 
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In  New- Jersey,  the  proprietaries  very  early  secured  all  their 
titles  by  Indian  purchases ; and  all  purchases  to  be  made, 


down  to  tljo  war  of  1756,  for  iU  power,  policy,  and  martial  apirit.  At 
the  close  of  the  17th  cenlurjr,  lliatcoofeJcracy  was  computed  tocontain 
10,000  fighting  men.  (Burke’s  m^ccounl  the  European  $etllevimts 
tn  America,  vol.  ii.  193.)  But  this  was  a very  exaggerated  compula- 
tioD,  for  io  1077,  an  intelligent  traveller,  { iren/icortA  Oreehatpk,)  who 
visited  the  five  nations,  computed  the  whole  number  of  fighting  men  at 
2150.  In  1747  they  were  supposed  not  to  exceed  1300.  The  great 
influence  of  Sir  William  Johnson  is  said  to  have  collected  only  1000  In- 
dians for  so  exciting  an  expedition  as  that  against  Montreal,  in  1760. 
^DougletMM'  SuiMtiary  of  the  British  ScHletnents  tn  ^orth  Jlvierica^  vol. 
i.  185,  186.  Annual  for  17C0.  Chalmers'  Political  Annals^ 

p.  609.)  The  five  nations,  during  the  time  of  their  ascendancy  and 
glory,  extended  their  dominion  on  every  side,  and  levied  tribute  on  dis- 
tant tribes.  [Proud's  Hist,  of  Pennsylxania^\o\.  lu  The  Mo- 

hawks were  the  terror  and  scourge  of  all  the  iSew-England  Indians, 
and  those  dwelling  west  of  Connecticut  river  paid  them  tribute.  (7’rum- 
6u/ri  Hist,  of  Connecticut^  vol.  i.)  Charlevoix  [Travels  in  Canada^  vol. 
i.  152.  167.  171,)  speaks  in  strong  terms  of  the  power  and  fierceness  of 
the  Iroquois,  who,  as  early  as  1720,  had  almost  extirpated  the  Algon- 
quins,  the  llurons,  and  other  tribes  of  Canadian  savages.  Governor 
Coldeo  was  well  acquainted  with  their  history,  and  by  means  of  his 
office  of  Surveyor  General  of  the  Province  of  New-York,hc  had  access 
to  the  most  authentic  sources  of  information.  He  wrote  the  first  part 
of  his  History  of  the  Five  Nations  as  early  as  1727,  and  he  says  that 
(hey  carried  their  arms  to  the  Carolinas  and  (he  banks  of  the  Missis- 
sippi, and  entirely  destroyed  many  Indian  nations.  Tbe  Chevalier 
Tonti  accompanied  M.  de  la  Salle  in  his  expedition  and  discoveries  on 
the  great  Lakes  and  the  Mississippi,  in  1678 — 1684,  and  was  appointed 
Governor  of  Fort  St.  Louis,  on  the  west  side  of  the  Mississippi ; and  ho 
mentions  the  remarkable  fact,  that  in  1684  about  300  Iroquois  warriors 
came  and  attacked  his  fort,  being  jealous  of  the  new  establishment. 
[Accent  of  De  la  Salle’s  discoveries,  by  M.  Tonti,  inserted  in  the 
Collec/ions  of  ike  JS'Vtc- TbrA'  Historical  Society^  vol.  ii.  286.)  In  1034, 
Lord  Howard,  governor  of  Virginia,  was  under  the  necessity  of  meet- 
ing the  chiefs  of  (he  five  nations  at  Albany,  in  order,  by  negotiation,  to 
check  their  excursions  to  the  south.  [Colden's  History^  vol.  i.  44— 
53.)  In  the  Indian  war  in  Virginia,  which  terminated  in  1677,  ail  tbe 
Indiau  tribes  on  the  cast  side  of  the  Alleghany  ridge,  became  tributaries 
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without  the  consent  of  the  government,  were,  by  a law,  in 
1682,  declared  to  be  void.  In  West-New- Jersey,  in  1676, 
the  liberality  of  tbe  Quaker  influence  went  so  for  as  to  pro- 
vide by  law,  that  in  all  trials  where  Indians,  being  natives  of 
the  province,  were  concerned,  the  jury  was  to  consist  of  six 
^persons  of  the  neighbourhood  and  six  Indians."  In  1768, 
the  Indians,  at  a treaty  at  Easton,  released,  for  a valuable  con- 
sideration, all  claims  to  lands  in  New-Jersey,*  and  the  legis- 
lature of  Pennsylvania,  in  1783,  asserted  it  to  have  been  their 
uniform  practice,  to  extinguish  Indian  titles  by  fair  purchase. 


of  the  province,  but  protected  by  tbe  whites  in  tbeir  persons  and  pro- 
perty. Tbe  five  nations  kept  superior  to  any  such  subjection,  and 
though  tbeir  bead  quarters,  or  great  council  place,  was  at  Onondaga, 
in  the  western  part  of  N'ew-York,  they  continued  tbeir  hostile  marches 
along  the  frontiers  of  Virginia.  A treaty  was  at  length  made  with  them, 
in  1723,  by  which  they  stipulated  not  to  cross  the  Potomac,  or  pass  to 
the  eastward  of  the  great  mountains  ; and  the  tributary  Indians  of  Vir- 
ginia agreed,  on  their  part,  not  to  pass  the  same  to  the  north  or  west ; 
and  by  a colony  slalule,  any  tributary  Indian!  violating  the  treaty  were 
to  be  transported  and  sold  at  staves.  (4  Randolph's  Rep.  G33.)  But 
the  ambitious  spirit  and  daring  enterprise  of  the  six  nations  continued 
to  a much  later  period.  An  intelligent  old  Mohawk  Indian  communi- 
cated the  fact  to  General  Schuyler,  that  in  his  early  life  he  was  one  of 
a parly  of  Mohawks  who  left  their  castles  on  an  expedition  against  the 
Chickasaws,  in  Carolina.  The  expedition  was  disastrous,  and  the 
Chickasaws  destroyed  them  by  an  attaek  in  ambush,  and  only  two,  of 
which  he  was  one,  escaped.  Ilis  companion  fled  to  St.  Augustine,  but 
he  returned  home  by  land,  and  supplied  himself  on  his  lung  journey, 
with  food,  by  his  bow  and  arrow,  lie  cautiously  avoided  all  Indian 
settlements,  and  did  not  see  the  face  of  a human  being  from  the  lime  he 
fled  from  the  battle,  in  Carolina,  until  he  reached  the  Mohawk  castles. 
This  anecdote  1 received  in  the  year  1R03,  from  General  Schuyler,  who 
appeared  to  place  implicit  confidence  in  its  accuracy  ; and  no  person 
was  more  competent  to  afford  precise  information  on  every  subject  con- 
nected with  our  colonial  history,  and  Indian  affairs,  than  that  very  intel- 
ligent and  accomplished  rran. 

a Reaming  df  Spicer's  Collections,  p.  273.  400,  401.  479.  667. 

b Annual  Register  for  1769,  p.  191. 
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The  justice  and  equity  of  tiie  original  Indian  purchases  by 
William  Penn,  the  founder  of  Pennsylvania,  paiticularly  at 
his  memoral)le  treaty  of  1682,  were  known  and  celebrated 
throughout  Europe.*  So,  Governor  Calvert,  in  1633,  plant* 
ed  Maryland,  after  fair  purchases  from  the  Indians,  and  in 
1644,  all  Indian  purchases,  without  the  consent  of  the  pro-  • 
prielary  of  the  province,  were  declared,  by  law,  to  be  illegal 
and  void.*  There  are  also  repeated  proofs  upon  record,  of 
purchases  from  Indians,  which  covered  a considerable  part  of 
the  lower  country  of  Virginia  ; and  Mr.  JelTerson  says,  that 
tlie  upper  country  was  acquired  by  purchases  made  iii  the 
most  unexceptionable  form.'  The  cases  of  unauthorized  in- 
trusions upon  Indian  lauds  happened  in  the  early  settlement 
of  Virginia  for  laws  were  very  soon  made  in  Virginia  to 
protect  Indians  in  their  territorial  possessions  and  rights  from 
the  frauds  of  the  whites.'  Georgia  was  settled  under  similar 
good  auspices,  and  Savannah,  with  a considerable  tract  of 
land,  was  purchased  from  the  Creek  Indians,  by  Governor 
Ogellliorpe,  in  1733  and  1738,  under  the  sanction  ofsclcinn 
treaties.  In  1763,  a large  cession  of  lands  in  Georgia,  was 
also  made  by  the  Creeks,  Cherokees,  and  other  nations  of 
Indians. 

The  historical  facts  and  documents  to  which  we  have  re- 
ferred, relative  to  the  acrjuisiiiou  of  the  Indian  lands  in  this 
country,  ore  sulhcicnt  to  vindicate  the  justice  and  moderation 


a Watson,  in  his  Atmalt  of  Philadelphia,  in  1830,  has  given  some 
curious  details  respecting  the  localities  of  the  spot  where  William  Penn 
held  his  first  Indian  treaty,  a treaty  memorable  in  diplomatic  annals 
for  the  simplicity  and  moral  grandeur  of  the  spectacle,  and  its  auspicious 
and  permanent  influence  upon  the  minds  of  the  Indians.  The  chain  of 
friendship  then  formed,  continued,  says  Proud,  [Hist,  of  Penntylvania, 
vol.  i.  212,]  uninterruptedly  for  more  than  seventy  years. 
b Chalmers’  Annals,  216. 
e Jefferson’s  JToles  on  Virginia,  p.  1 53. 
d Chalmers,  b.  I.  58. 
e Abr.  Loses  of  Virginia,  p.  96. 
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of  our  colonial  ancestors.  But  wars  with  the  natives  result- 
ed, almost  inevitably,  from  the  intrusion  of  the  whites.  The 
origin  of  those  wars  is  not  imputable  to  any  general  spirit  of 
unkindness  or  injustice  on  the  part  of  the  colonial  authorities, 
though  lliey  sometimes  exhibited  signal  and  severe  proofs  of 
the  display  of  superior  power  and  cruel  retaliation.*  Tlrere 
were  also,  at  times,  acts  of  fraud  and  violence  committed  by 
individual  colonists,  prompted  by  cupidity  and  a conscious- 
ness of  superior  skill  and  power,  and  8|iringing  from  a very 
blunt  sense  of  the  rights  of  savages.*  The  causes  of  wars 
with  the  Indians  were  inherent  in  the  nature  of  tlie  case. 
They  arose  from  Indian  jealousy  of  the  presence  and  locatioa 
of  white  people,  fur  the  Indians  had  the  sagacity  to  perceive, 
what  the  subsequent  history  of  this  country  has  abundantly 
verihed,  that  the  destruction  of  their  race  must  be  the  conse- 
quence of  the  scttlcmeuis  of  the  English,  and  their  exten- 
sion over  the  country.*  And  if  wars  with  them  were  never 


a The  cases  I allude  to  in  Ncw-England,  were  tbe  incursiotis  upoa 
ttio  Indian  seltlements  on  Block  Island;  (be  extirpation  of  the  Prquots; 
Ifae  occasional  execolioo  of  sachems  andotber  prisoners  of  war,  and  (be 
sale  of  captives,  including  women  and  children,  for  slaves.  See  tf' ia- 
Ihrop'i  Hut.  of  J<feto-Engtand,  vol.  i.  p.  192 — 199.  232 — 237.  IIM. 
vol.  ii.  131 — 134.  Ilutdiinion’s  HisL  of  MatiachuteUt,  vol.  i.  307. 
Ilolmet'  Jlmericati  Annalt,  vol.  i.  181.  237 — 241.  272.  Bnylie't  //«- 
tnrieal  Memoir,  vol.  ii.  Trumbull't  Hist.  <f  Consieeticut,  voh  L 1 12. 
Tbe  roost  reprehensible  conduct  towards  tbe  Indians  was  that  in  Caro- 
lina, of  fomenting  hostilities  among  the  tribes,  in  order  to  purchase  or 
kidnap  Indiaocaptivea,aodsell  them  for  slaves  in  tbe  West  Indies.  Mr. 
Grabame,  on  the  authority  of  Arcbdale,  Oldmixon,  Hewit,  and  Clal- 
mers,  states  this  fact,  and  says  that  it  was  not  until  after  perseveriog 
and  vehement  remonstrances,  that  a law  was  procured,  first  to  regulate, 
and  then  to  extirpate  this  profligate  practice.  Grakasne's  Hist,  rf  Ute 
.American  Colomae,  vol.  ii.  135,  136. 

6 Hutchinson's  History,  vol.  i.  p.  5.  283.  Holmes'  .dnnals,  voh  i. 
147,  148. 

c Tbe  war  with  the  Pequols  in  1637,  and  the  confederacy  of  Indiaa 
nations  formed  in  1675,  by  Metacom,  tbe  sachem  of  tbe  Wampanoags, 
commonly  called  King  Philip,  would  seem  to  have  been  formed  by  iLc 
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unjustly  provoked  by  tlie  colonial  governments  or  people,  yet 
they  were,  no  doubt,  stimulated  on  the  part  of  the  Indians, 
by  the  consciousness  of  impending  danger,  the  suggestions 
of  jmtriotism,  and  the  influence  of  a fierce  and  lofty  spirit  of 
national  independence.  In  all  their  wars  with  the  wliites, 
the  means  and  the  power  of  the  parties  were  extremely  un- 
equal, and  the  Indians  were  snre  to  come  out  of  the  contest 
with  great  loss  of  numbers  and  territory,  if  not  witli  almost 
total  extermination.  There  was  always  much  in  the  In- 
dian character,  in  its  earlier  and  better  state,  to  excite  admi- 
ration, as  there  was,  and  still  is,  in  their  sufferings,  to  excite 
sympathy. 

The  government  of  the  United  States,  since  the  period  of 
our  independence,  has  pursued  a steady  system  of  pacific, 
just,  and  paternal  policy  towards  the  Indians,  within  their 
wide  spread  territories.  It  has  never  insisted  upon  any  other 
claim  to  the  Indian  lands,  than  the  right  of  pre-emption, 
upon  fair  terms  ; and  the  plan  of  permanent  annuities,  which 
the  United  States,  and  the  state  of  New-York,  among 
others,  have  adopted,  as  one  main  ingredient  in  the  conside- 
ration of  purchases,  has  been  attended  with  beneficial  effects. 
The  efforts  of  the  national  government  to  protect  the  Indians 
from  wars  with  each  other,  from  their  own  propensity  to  in- 
temperance, from  the  frauds  and  injustice  of  the  whites,  and 


influence  of  these  patriotic  views  on  the  part  of  the  Indians.  This  is 
the  conclusion  as  to  those  wars,  which  is  drawn  by  an  able  and  learned 
colonial  annalist.  [Chalmers'  Political  Jlnnah,f.  291.  398.)  So  the 
massacre  of  the  whites  in  Virginia  in  1622,  arose,  says  Governor  Win- 
Ibrop,  (and  he  wrote  from  contemporary  information  which  cable  from 
the  Indians,)  because  the  Indians  saw  the  English  took  up  all  their 
lands,  and  would  drive  them  out  of  the  country.  (Winthrop’s  History 
by  Savage,  vol.  ii.  164.)  The  proud  Mohawks  more  patiently  submit- 
ted to  their  impending  fate  ; for  sagaciously  dreading  the  rapid  progress 
of  the  while  population,  they,  in  1735,  conveyed  a very  valuable  part 
of  their  territory  to  the  corporation  of  Albany,  to  lake  effect  upon  the 
total  dissolution  of  their  tnie,and  thisdeefl  Governor  Cosby  afterwards 
wantonly  destroyed.  (Smith's  Hist.  of.ycic-York,  vol.  ii.  30.) 
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to  impart  to  them  some  of  the  essential  blessings  of  civiliza- 
tion, have  been  steady  and  judicious,  and  reflect  lustre  on 
our  national  character.  This  affords  some  consolation  under 
a view  of  the  melancholy  contrast  between  the  original  cha- 
racter of  the  Indians,  when  the  Europeans  first  visited  them, 
and  their  present  condition.  We  then  found  them,  a nume- 
rous, enterprising,  and  proud  spirited  race;  and  we  now  find 
them,  a feeble  and  degraded  remnant,  rapidly  hastening  to 
annihilation.  The  neighbourheed  of  the  whites  seems, 
hitherto,  to  have  had  an  immoral  influence  upon  Indian 
manners  and  habits,  and  to  have  destroyed  all  that  was  no- 
ble and  elevated  in  the  Indian  character.  They  have  gene- 
rally, and  with  some  very  limited  exceptions,  been  unable  to 
share  in  the  enjoyments,  or  to  exist  in  the  presence  of  civili- 
zation ; and  judging  from  their  past  history,  the  Indians  of 
this  continent  appear  to  be  destined,  at  no  very  distant  period 
of  time,  to  disappear  with  those  vast  forests  which  once  co- 
vered the  country,  and  the  existence  of  which  seems  essential 
to  their  own." 


a An  able  and  well  in^lruoied  wriler  in  the  J\''orlh  Jlmirican  Rcvicity 
N.  S.  vol.  13,  (182G,)  art.  5,  has  salisfaclorily  shewn  that  the  iotentiona 
of  (he  government  of  the  United  Slates,  in  their  treatment  of  tho  Id> 
dians,  and  in  all  (heir  intercourse  \vilh  them,  have  been  imiformly  just 
and  benevoleot.  But  under  (he  administiation  of  Presideot  JacUsoD, 
the  policy  and  course  of  conduct  of  the  government  of  the  United  States 
in  respect  to  the  Indian  tribes  on  the  cast  side  of  the  Mississippi,  and 
south  of  the  Ohio  and  tho  Potomac,  has  essentially  changed.  The  pro- 
tection which  was  directed  to  be  alTurdcd  to  the  Indians,  under  the  act  of 
Congress  of  30lh  March,  1002,  seems  to  have  been  withdrawn;  and 
the  Cherokces,  in  particular,  have  been  left  in  a defenceless  state,  to 
the  penal  laws  of  (he  state  of  Georgia.  The  President,  by  Lis  message 
to  Congress  of  the  I5tb  February,  1832,  declared  his  conviction,  “ (hat 
the  destiny  of  the  Indians  within  (he  settled  portion  cf  the  United  States, 
depends  upon  their  entire  and  speedy  migration  to  the  country  west  of 
(he  Mississippi, and  that  if  any  of  the  Indians  repel  the  oHcr  of  remo- 
ral,  (hey  must  remain  **  with  such  privileges  and  disabilities  as  the 
respective  states  within  whose  jurisdiction  (bey  be,  may  prescribe.’* 
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The  case  of  the  soatbern  Indians  is  one  whicii  appears  to  be,  in  erery 
view,  replete  witb  difficulty  and  dan^r;  and  especially  when  ire  con- 
sider the  diSerent  and  conflicting  ricws  which  hare  been  taken  of  their 
rights,  by  the  supreme  executive  and  judicial  authorities  of  the  union. 
The  condition  of  the  Indian  tribes  in  the  north-western  part  of  the  Uni- 
ted States,  is  also  deplorably  wretched.  They  have  outlived,  in  a great 
degree,  the  means  of  subsistence  in  tbe  hunter  state,  and  the  tribes 
west  of  Lake  Michigan,  and  on  the  waters  of  tbe  upper  Mississippi, are 
unable  to  procure  tbe  requisite  food  and  clothing.  They  perish  from 
diseases  incident  to  savage  life,  and  arising  from  scanty  and  unwhole- 
some food,  and  listless  indolence,  and  intemperance,  and  the  want  of 
every  comfort.  These  causes  operate  as  fatally  as  wasteful  wars  with 
each  other.  (See  observations  of  General  Lincoln,  in  Jdast.  Historiral 
ColUcliont,  vol.  v.  p.  C,  and  of  the  Rev.  Dr.  Kirkland,  ibid.  vol.  iv.  p. 
67.  Governor  Clinton's  discourse  before  the  New-York  Historical 
Society,  in  the  Collectioru  of  the  JV*.  Y.  UUlorical  Sociely.  vol.  ii.  p.  37. 
Memoir  of  Oovemor  Cast,  of  the  Michigan  Territory,  addressed  to  the 
Secretary  of  lYar,  ia  October,  tS'it.  Major  Long's  expedition  to  the 
nmree  of  St.  Peter's  river,  in  1023,  vol.  ii.  passim.')  They  consider 
tbeir  country  lost  to  them,  by  cncroaehment  and  oppression,  and  they 
are  irreclaimably  jealous  of  their  white  neighbours.  The  restless  and 
enterprising  population  on  their  borders,  are  exempt,  no  doubt,  from 
mncli  sympathy  with  Indian  suflerings,  and  they  are  penetrated  with 
perfect  contempt  of  Indian  rights.  If  it  were  not  for  the  frontier  gar- 
risons and  troops  of  the  United  States,  ofliccred  by  correct  and  discreet 
men,  there  would  probably  he  a state  of  constant  hostility  between  the 
Indiaos  and  the  white  borderers  and  hunters.  They  covet  tbe  Indian 
homing  grounds,  and  they  must  have  them  ; and  the  Indians  will  finally 
be  compelled  by  circumstances,  annoyed  as  they  are  from  without,  and 
with  a constantly  and  rapidly  diminishing  population,  and  with  increas- 
ing poverty  and  misery ^to  recede  from  all  the  babilable  parts  of  the 
Mississippi  valley,  and  its  tributary  streams,  until  they  become  essen. 
tially  extinguished,  or  lost  to  tbe  rye  of  the  civilized  world. 
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LECTURE  LII. 

• OF  IXCOKPORF.AI.  HEREDITAMENTS. 

Things  real  consist  of  lands,  tenements,  and  heredita- 
ments. 'I’he  latter  is  a word  almost  as  comprehensive  ns 
property,  for  it  means,  any  thing  capable  of  being  inherited, 
be  it  corporeal  or  incorporeal,  real,  personal,  or  mixed.'*  A 
tenement  comprises  every  thing  which  may  lie  holden,  so  as 
to  create  a tenancy,  in  the  feudal  sense  of  the  word,  and  no 
doubt  it  includes  things  incorporate,  though  they  do  not  lie 
in  tenure.*  Corporeal  hereditaments  are  confined  to  land, 
which,  according  to  Lord  Coke,'  includes  not  only  the  ground 
or  soil,  butevery  thing  which  is  attached  to  the  earth,  whether 
by  the  course  of  nature,  as  trees,  herbage,  and  water,  or  by 
the  hand  of  man,  as  houses  and  other  buildings ; and  which 
has  an  indefinite  extent,  upwards  as  well  as  downwards,  so 
as  to  include  every  thing  terrestial,  under  it  or  over  it.'*  1n- 


a Co.  IMl.  0.  a. 

t Prulon  on  Eitalet,  vol.  i.  8.  Co.  Lilt.  19.  b.  20.  a.  Doo  v.  T>y- 
ball,  1 Moore  Sf  Payne,  330. 
c Co.  IMl.  4.  a. 

tl  2 Blacke.  Com.  18.  There  arc  exceptions  to  the  r^eneral  rule, 
that  land  includes  every  tiling  above  and  betow  the  sorface.  Thus  a 
man  may  have  an  inheritance  in  an  upper  chamber,  though  the  loirer 
buildings  and  (he  soil  be  in  another,  and  it  will  pass  by  livery.  Co.  f.itt. 
48.  b.  In  England,  gold  and  silver  mines  belong  to  the  crown,  and  in 
grants  from  the  state  in  this  country  they  are  reserved  ; and  it  is  usual, 
in  such  a city  as  London,  for  diOercot  persons  to  hare  several  freeholds 
in  the  same  spot.  The  cellar  may  belong  to  one  person,  and  the  upper 
rooms  to  another.  Doe  v.  Burl,  1 Term,  701.  A grant  of  water  does 
not  pass  the  soil  beneath,  but  it  passeth  a right  of  fishing,  Co.  IMt.  4.  b. 

Vor..  111.  .51 
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corporeal  tenements  and  hereditaments  comprise  certain  in- 
lioritable  rights,  which  are  not,  strictly  speaking,  of  a corpo- 
real nature  or  land,  although  they  are,  by  their  own  nature, 
or  by  use,  annexed  to  corporeal  inheritances,  and  are  rights 
issuing  out  of  them,  or  concern  them.  They  pass  by  deed, 
without  livery,  because  they  are  not  tangible  rights.®  These 
distinctions  were  well  known  to  the  civil  law,  and  are  clearly 
defined  in  the  Institutes.  They  have  their  foundation  in  the 
nature  of  things,  and  very  material  legal  consequences  flow 
from  them  in  practical  jurisprudence,  lies  cor  paroles  sunt 
q\uB  sua  natura  langi  possunt,  veluti  furidus  ; incorpo- 
ralcs  sunt  qtue  tangi  non  possttnl  et  in  jure  consistunt, 
sicut  usus  fruclus,  usus,  dtc.* 

The  incorporeal  hereditaments  which  subsist  by  our  law, 
are  fewer  than  those  known  and  recognised  by  the  English 
law.  We  have  no  such  rights  os  advowsons,  tithes,  digni- 
ties,® and  franchises  of  the  chace ; and  those  titles  require 


a Jiracton,  lib.  ii.  cb.  18.  Co.  LiU.  20.  a.  49.  a. 

h Jutt.  Imt.  2.  2. 

c The  law  of  dignities,  though  unknowD  tons,  is  of  great  importance 
in  the  English  law,  and  it  frequently  brings  into  view  deep  inrestiga- 
tioos  in  regal  and  parliamentary  antiquities.  As  matters  for  curious 
inquiry,  we  may  particularly  select  two  great  peerage  cases  before  the 
House  of  Ixirds,  as  being  replete  with  antiquarian  erudition  and  re- 
search. The  cases  I allude  to,  are,  (I.)  The  case  of  the  Earldom  of 
Oxford,  in  the  time  of  Charles  I.,  in  which  the  title  and  dignity  of  that 
Earldom,  under  the  name  of  the  noble  house  of  Le  Vere,  was  traced  up 
through  succcrsirc  descents  and  generations  to  the  time  of  William  the 
Conqueror.  The  case  at  large,  with  the  opinions  of  the  judges,  is  re- 
ported in  Sir  ff.  Jontt'  Reporlt,  9C.  (2.)  The  case  of  the  Uarony  of 
L'IsIe,  decided  a few  years  ago,  upon  the  claim  of  Sir  John  Shelley 
Sidney,  who  traced  up  his  claim  in  a clear  course  of  descent  to  the 
Countess  of  Shrewsbury,  in  the  time  of  Edward  IV.  The  Barony  had 
fallen  into  abeyance,  and  slept  in  the  tomb  of  the  Countess  of  Warwick 
ever  since  the  year  1421.  But  as  no  time  bars  in  cases  of  peerage,  it 
was,  upon  very  plausible  grounds,  attempted  to  be  revived  in  1825. 
The  case  was  reported  by  Mr.  Nicolas.  Sec  the  London  Imw  JUaga- 
rine  for  July  1829,  art.  3. 
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complicated  regulations,  and  have  been  a fruitful  source  of 
discussioti.  The  most  litigious  cases  in  the  Exchequer  Re- 
ports, are  those  relating  to  tithes ; and  it  is  a great  relief  (o 
the  labours  of  the  student,  and  a greater  ope  to  the  duties  of 
the  courts,  and  infinitely  more  so  to  the  agricultural  interests 
of  the  country,  that  the  doctrine  of  tithes  is  unknown  to  our 
law. 

The  incorporeal  rights,  which  I shall  now  consider,  arc, 
1.  Commons;  2.  Ways,  easements,  and  aquatic  rights ; 3. 
Otficcs  ; 4.  Franchises  ; 5.  Annuities  ; and  ti.  Rents. 

I.  The  right  of  common  is  a right,  which  one  man  has 
in  the  lands  of  another.  The  object  is,  to  pasture  his  cattle, 
or  provide  necessary  fuel  for  his  family,  or  for  repairing  his 
implements  of  husbandry 

This  right  was  intended,  in  early  ages,  for  the  encourage- 
ment of  agriculture,  and  existed  principally  between  the 
owner  of  a manor,  and  his  feudal  tenants.  “ Uy  the  ancient 
common  law,”  said  Lord  Coke,  when  commenting  u|ion  the 
statute  of  Merton,‘  “ if  a lord  of  a manor  enfeoffed  others 
of  some  parcels  of  arable  land,  the  feoffees  should  have  com- 
mon appendant,  in  the  waste  ground  of  the  manor,  for  two 
causes  : (1.)  As  incident  to  the  feoffment,  for  the  feoffee  could 
not  plough  and  manure  his  ground  without  beasts,  and  they 
could  not  be  sustained  without  pasture  ; and,  by  consequence, 
the  tenant  shall  have  common  in  the  wastes  of  the  manor 
for  his  beasLs  of  the  plough  ; and  this  was  the  beginning  of 
common  appendant.  (2.)  The  other  j-cason  was,  for  main- 
tenance and  advancement  of  agriculture,  which  was  much 
favoured  in  law.”  The  policy  of  the  old  law  in  favour  of 
common  of  pasture,  and  of  estovers,  ns  being  conducive  to 
improvement  in  agriculture,  has  entirely  changed,  or  become 
obsolete ; and  this  incorporeal  right  is  now'  found  to  be  an 
incumbrance  rather  than  an  advantage.  The  right  of  cora- 


a Finch' t Laxe,  157. 

6 2 Imt.  86.  4 Co.  87.  a. 
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mon  is  little  known  or  used  in  this  country,  and  probably 
does  not  exist  in  any  of  tlie  northern  or  western  parts  of  the 
United  States,  whicli  have  been  settled  since  the  revoluliotr. 
The  Ch.  J.  of  Pennsylvania,  while  he  admitted  that  a right 
of  common  was  an  estate  well  known  in  the  law,  declared 
that  he  knew  of  very  few  instances  of  rights  of  contmon.”  . 
But  the  right  is  still  known  and  enjoyed,  and  has  been  fre- 
rjuently  a subject  of  litigation,  in  some  jjarts  of  the  state  of 
New-York  ; and  it  is  interesting  to  perceive  tlie  nice  distinc- 
tions, and  the  clear  and  accurate  sense  of  justice,  which  arose 
and  were  applied  to  this  head  of  the  law. 

(1.)  Of  common  of  pasture  and  of  estovers. 

Common  of  pasture  was  known  as  common  of  pasture 
appendant,  and  common  of  pasture  appurtenant.  The  first, 
or  common  appendant,  is  founded  on  prescription,  and  is 
regularly  annexed  to  arable  land.  It  autliorized  the  owner 
or  occupier  of  arable  laud  to  put  commonable  beasts  U|K)ii 
the  waste  grounds  of  the  manor,  from  the  necessity  of  the 
case,  and  to  encourage  agriculture.  The  tenant  was  limited 
to  such  beasts  as  were  levant  and  couchant  on  liis  estate, . 
because  such  cattle  only  were  wanting  to  plough  and  manure 
his  land.  It  was  deemed  an  incident  to  a grant  of  land,  as 
of  common  right,  and  to  enable  the  tenant  to  use  his  plough 
land.  Common  appurtenant  may  be  annexed  to  any  kind 
of  land,  and  may  be  created  by  grant,  as  well  as  prescription. 

It  allowed  the  owner  to  put  in  other  beasts  than  sucli  as 
plough  or  manure  the  land  ; and,  not  being  founded  in  ne- 
cessity, like  'the  other  right,  as  to  commonable  beasts,  was 
not  favoured  in  the  law.* 

The  law  concerning  common  appendant  received  great 
discussion  and  consideration,  in  Bennett  v.  Reeve,  in  1740.* 


a Trustees  of  Ibe  Westora  Uoirersity  y.  Ilobiosoo,  12  Serj-.  <f- 
Ratatt,  33. 

b 2 Btacki.  Com.  33.  3 CmueV  Diff.  tit.  Common, 
t WUUm-  Rep.vn. 
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It  was  udmitlcd  to  be  the  settled  law,  that  common  nppeil- 
dnnt  Ixjlonged  only  to  arable  land,  and  could  not  be  severed 
from  it  ; and  that  if  the  laud  be  divided  ever  so  often,  every 
little  parcel  was  entitled  to  common  appendant,  but  only  for  • 
commonable  cattle,  or  such  ns  were  necessary  to  plough  and 
manure  the  tenant’s  arable  land.  The  Court  of  C.  B.,  after 
two  arguments,  rejected  ihe  claim  of  a tetianl,  who,  by  the 
process  of  subdivision,  claimed  only  a yard  of  land,  toa  right 
of  common  for  sixty-four  sheep.  He  was  entitled  only  to  a 
right  of  common  for  such  cattle  as  were  wanted  to  plough 
and  manure  his  yard  of  land,  and  in  this  way  the  court 
brought  his  claim  within  reasonable  limits. 

(’ommon  of  pasture,  whether  ap|)endant  or  appurtenant, 
might  be  a|)i»oilioned  upon  the  alienation  of  the  land  to  which 
the  common  Irelongcd,  liecause  it  was  foniuled  in  necessity 
and  common  right.  “ God  forbid,”  said  Lord  Coke,*  “ that 
the  law  should  not  be  so,  for  otherwise  many  commons  in 
I'higland  would  be  avoided  and  lost.”  Thus,  in  M'ilde’s 
case,''  ho  being  seised  of  forty  acres  of  land,  to  which  a 
right  of  common  of  pasture  on  two  hundred  adjoining  acres 
for  cominonuljle  cattle  waw  appurtenant,  sold  five  acres.  It 
was  held,  that  the  idienee  had  a right  of  common  appurte- 
nant to  the  five  acres,  and  that  the  alienation  of  part  of  the 
land  did  not  destroy  the  right  of  common  cither  of  the  alienor 
or  alienee,  but  each  retained  a right  of  common  proportioned 
to  tlieir  estates.  The  warm  language  of  Coke  shows  the 
deep  conviction  of  that  age,  that  these  rights  of  common  were 
indispensable  to  the  tillage  of  the  English  tenantry.  Out 
die  change  of  manners  and  property,  and  the  condition  of 
society  in  this  country,  is  so  great,  that  the  whole  of  this  law 
of  commonage  is  descending  fast  into  oblivion,  together  with 
the  memory  of  all  the  talent  and  learning  which  were  be- 
stowed upon  it  by  the  ancient  lawyers. 


a 4 Co.  36. 


6 a Co.  7B. 
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Tiicre  have  been  several  cases  on  this  subject  of  tlie  right 
of  common  of  pasture,  and  of  estovers,  discussed  in  the  Su- 
preme Court  of  New-York,  and  the  principles  to  be  deduced 
. from  the  ancient  decisions  were  fully  and  accurately  con- 
sidered. 

The  first  case  1 allude  to  was  that  of  Walls  v.  Coffin, 
which  was  upon  a lease  executed  before  the  revolutionary 
war,  in  which,  by  express  covenant,  the  grantor  had  con- 
veyed to  the  lessee  in  fee  common  of  pasture,  and  reasona- 
ble estovers,  out  of  the  woods  of  the  manor  of  Rensselaer- 
wick,  at  Claverack.  The  grantor  liad  cultivated,  or,  in  an- 
cient language,  approved  the  manor  lands,  by  leasing,  so  as 
to  leave  no  common  of  estovers,  or  of  pasture,  and  In  that 
way  had  actually  destroyed  the  exercise  of  the  right  under 
the  covenant.  The  only  question  was,  as  to  the  remedy  ; 
and  it  was  held,  that  the  tenant  could  not  set  ofiT  that  claim 
under  the  covenant,  against  the  rent  due  upon  the  perpetual 
lease,  but  must  resort  to  his  covenant  if  any  remedy  existed. 
It  was,  however,  left  undecided,  whether  any  right  of  com- 
mon existed  after  the  waste  and  unappropriated  parts  of  Cla- 
verack had  disappeared  by  the  settlement  and  improvement 
of  the  country.  In  England,  before  the  statute  of  Merton, 
20  Hen.  111.,  it  was  supposed,  that  the  lord  could  not  im- 
prove any  part  of  his  waste  grounds,  however  extensive  they 
might  be,  provided  another  person  had  a grant  of  common  of 
pasture  therein,  because  the  common  issued  out  of  the  whole 
waste,  and  every  part  of  it.  But  that  statute,  and  the  statute 
of  Westminster  2.  13  Edw.  I.,  allowed  him  to  doit  if  he  left 
sufficient  common  of  pasture  for  the  tenants,  and  this  was  all 
tliat  any  tenant  could,  in  commdli  justice,  have  required,  be- 
fore the  provision  of  the  statute.  It  is  now  well  settled  in  the 
English  law,  that  the  owner  of  lands  in  which  another  has 
a right  of  common,  may  improve  and  inclose  part  of  the  com- 


a 1 1 Johns.  Rep.  49a. 
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moD,  leaving  a sufllciency  of  common  for  the  tenant.  In 
those  cases  in  which  a right  of  common  of  pasture  exists 
here,  the  right  of  the  ow'ner  of  the  soil  to  improve,  would 
seem  necessarily  to  be  subject  to  the  same  limitation,  and  to 
be  exercised  consislenly  with  the  preservation  of  a right  of 
common.  • 

The  next  case  in  which  this  right  of  common  was  discuss- 
ed, was  that  of  Livingston  v.  Ten  Broeck.^  In  that  case, 
an  ancient  deed  had  conveyed  a large  tract  of  land  in  the 
manor  of  Livingston,  with  a right  of  common  of  pasture,  and 
of  estovers  ; and  the  court,  in  the  decision  of  that  case,  recog- 
nised several  principles  of  ancient  law  applicable  to  this  right 
of  common. 

Thus,  if  a person  seised  of  part  of  the  land  subject  to  com-, 
mon,  should  purchase  part  of  the  adjoining  land  entitled  to 
common,  here  would  be  an  unity  of  title  in  one  and  the  same 
person  to  part  of  the  land  entitled  to  a privilege  of  common, 
and  to  part  of  the  land  charged  with  that  privilege,  or  out  of 
which  the  common  was  to  be  taken.  This  unity  of  title  ex-  ‘ 
tinguished  his  right  of  common,  and  upon  this  principle,  that 
if  it  was  to  continue  in  bis  hands,  his  interest  would  induce 
him  to  take  common  for  the  land  he  purchased  out  of  that 
part  of  the  manor  which  he  did  not  own,  in  order  to  relieve 
his  own  land  of  the  burthen,  and  to  cast  it  upon  his  neigh- 
bour. This  temptation  to  abuse  and  fraud,  the  cautious 
policy  of  tlie  old  law  would  not  permit.  So,  also,  if  a man, 
having  common  in  a large  field  owned  by  several  p>erson8, 
purchased  an  acre  from  one  of  them,  his  right  of  common 
was  extinguished  upon  the  same  principle.  This  was  the 
rule  declared  in  Rotherham  v.  Oreen,''  and  the  right  of 
common  became  extinct  equally  in  either  case,  by  aliening  or 
releasing  part  of  the  land  entitled  to  common,  and  by  pur- 
chasing part  of  the  land  charged  with  it.  If  it  were  other- 


a \6  JtJitu,  Rep.  14. 
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wise,  the  tenant  of  the  residue  niighl  be  ciiarge<l  with  llic 
burthen  of  the  whole  common.  The  rule  is,  that  this  right 
of  common  shall  not  be  so  changed  or  modified  by  the  act  of 
the  parties,  as  to  increase,  or  even  to  create  ihe  temptation  to 
increase,  the  charge  upon  the  land  out  of  which  common  is 
to  be  taken.  An  extinguishment  of  tlie  right  as  to  a ;x>rtioii 
of  the  land  charged,  is  an  extinguishment  of  the  whole  ; and 
Uiis  principle  of  ancient  policy  was  illustrated  in  the  case  to 
which  1 have  referred. 

In  Leytnan  v.  Abee!,’  another  branch  of  this  same  su\>- 
ject  was  brought  under  the  consideration  of  the  Supreme 
Court. 

It  was. held,  that  incoqrorcal  hereditaments  descend  by 
inheritance  ns  real  estate,  and  in  that  case,  a right  of  com- 
mon of  estovers  which  had  descended  to  children,  was  held 
fp  be  incapable  of  division  between  them,  and  this  upon  an 
old  and  just  principle  of  law,  to  prevent  the  land  from  being 
doubly  or  trebly  charged.  In  accordance  with  the  case  of 
the  Earl  of  Huntington  v.  hard  Mountjoyf  it  wtis  held, 
that  a common  in  gross  and  uncertain,  as  the  right  to  cut 
wood  and  dig  turf,  might  be  assigned,  but  it  could  not  be  alien- 
ed in  such  a way  as  to  give  the  entire  right  to  several  per- 
sons, to  be  enjoyed  by  them  separately.  Lord  Coke  said,' 
that  if  such  a right  of  common  descended  to  coparceners,  as 
it  was  not  partible,  the  eldest  should  have  the  right,  and  the 
rest  should  have  contribution,  or  an  allowance  of  the  value 
in  some  other  part  of  the  inheritance.  But  if  the  ancestor 
left  no  inheritance  from  which  to  make  com|)cnsation  or 
recomiicnse  to  the  younger  coparceners,  one  parcener  was  to 
have  it  for  a time,  and  the  other  for  the  like  time,  so  that  no 
prejudice  should  accrue  to  the  owner  of  the  soil.  This  mode 
of  enjoyment,  alternately,  or  in  succession,  was  carried,  in  the 


a 16  Johns.  Rtp.  30. 
h QodbolL  17.  Co.  hill.  1G4,  h.  S.  C. 
« Co.  IaU.  165.  a. 
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ancient  law,  to  a ludicrous  extent  Thus,  says  Coke,  ac- 
cording to  the  rules  to  be  found  in  Bracton,  Brillon,  and 
Fleta,  in  the  case  of  a common  of  piscary  descending  to  two 
or  more  parceners,  the  one  may  have  one  fish,  and  the  other 
the  second  ; the  one  may  have  the  first  draught,  and  the  other 
the  second.  If  it  be  of  a mill,  the  one  was  to  have  the  mill 
for  a time,  and  the  other  for  the  like  time,  or  the  one  the  first 
toll  dish,  and  the  other  the  second. 

In  thecase  in  New-York  last  referred  to,  it  was  held,  that  this 
law  was  changed  under  the  operation  of  our  statute  of  descents, 
and  that  if  such  a right  of  common  descended  to  several 
heirs  as  tenants  in  common,  or  parceners,  it  could  not  he 
divided,  but  there  must  be  a joint  enjoyment.  They  may 
jointly  alien,  but  one  tenant  cannot  convey  alone,  nor  can  the 
eldest  heir  take  the  whole  of  this  indivisible  right  of  common 
of  estovers,  and  make  recompense.  It  is  a joint  right,  to  be 
enjoyed  jointly  by  the  heirs,  or  their  assignees  ; and  upon 
the  principle,  that  the  land  charged  with  the  right  is  not 
to  have  an  increase  of  burthen  by  the  multiplication  of 
claimants. 

This  right  of  common  may  be  controlled  by  custom.  It 
may  be  held  subservient  to  a distinct  right  in  the  lord  of  the 
manor,  founded  on  immemorial  usage,  to  dig  in  the  soil,  with- 
out leaving  sufficient  herbage  for  the  commoners.* 

(2.)  Of  common  of  ■piscary. 

This  is  said  to  be  a liberty,  or  right  of  fishery  in  the  water 
covering  the  soil  of  another  person,  or  in  a river  running 
through  another  man’s  land.*  A common  of  fishery  is  not 
an  exclusive  right,  but  one  enjoyed  in  common  with  certain 
other  persons  ; and  Lord  Holt  said  it  was  to  be  resembled  to 
the  case  of  other  common.*  The  books  speak  likewise  of  a 


a Bateson  v.  Green,  6 Term  Rep.  411. 

i 2 Blackt.  Com.  34.  39.  Cruiee’e  Digetf,  tit.  Camsion,  tec.  34. 
e 2 SaUe.  637. 
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free  fishery,  as  being  a franchise  in  the  hands  of  a subject, 
existing  by  grant  or  prescription,  distinct  from  an  ownership 
in  the  soil.  It  is  an  exclusive  right,  and  applies  to  a puUic 
navigable  river,  without  any  right  in  the  soil.  There  is, 
also,  a several  fishery,  which  is  a private  exclusive  right  of 
fishery  in  a navigable  river  or  arm  of  the  sea,  accompanied 
with  the  ownership  of  the  soil.  It  is  a grant  along  with  the 
soil,  though  the  soil  may  be  granted  without  this  several 
fishery  ; and  it  has  likewise  been  strongly  asserted  and  main- 
tained, that  a several  fishery  may  exist  without  the  owner- 
ship of  the  soil." 

But  these  distinctions  between  common  of  piscary,  free 
fishery,  and  several  fishery,  seem  to  be  quite  unsettled  in  the 
books  and  the  authorities  referred  to  by  Mr.  Hargrave* 
throw  embarrassment  in  the  way  of  the  attempt  to  mark, 
with  precision,  the  line  of  discrimination  between  these  seve- 


a Com.  Dig.  tit.  Prerogative,  D.  50.  Hale,  De  Jure  <Varu , cb.  S. 
The  case  of  the  Royal  Fiibery  of  tbe  Banoe,  Daviet’  Rep.  149. 
Smith  T.  Kemp,  3 Salk.  637.  Carter  v.  Murcot,  4 Burr.  Rep.  3163. 
Seymour  r.  Lord  Courtenay,  5 Burr.  Rep.  3814.  Mr.  Angell,  in  hit 
valuable  Treatxte  on  Ike  Common  Law,  in  relation  to  Water  Covreet, 
p.  6 — 10,  baa  collected  tbe  authorities  on  the  question,  irbetber  a seve- 
ral fishery  may  exist  witDout  tbe  property  in  tbe  soil.  Tbe  reason  «f 
tbe  thing,  and  tbe  weight  of  authority,  are  in  favour  of  tbe  affirmative 
of  tbe  question,  and  be  justly  concludes  that  property,  in  water  courses, 
may  be  subjected  to  every  kind  of  restriction  by  positive  agreement. 
In  Duke  of  Somerset  v.  Fogwell,  5 B.  Sf  Crete.  875,  it  was  declared, 
that  in  ordinary  cases  the  owner  of  a teverai  Jithery  was  to  be  pre- 
sumed to  be  owner  of  the  soil.  He  is,  however,  only  pritna fade  owner 
of  tbe  soil.  Fartberiche  v.  Masoo,  9 ChiUy't  Rep.  658. 

h See  tbe  discussions  at  the  bar  in  Freary  v.  Cooke,  14  Matt.  Rep. 
488.  Sir  William  Blackstooe  says,  that  a freeftkery  is  an  exclusive 

right Com.  vol.  ii.  39,  40.  But  in  Seymour  v.  Lord  Courtenay,  5 

Burr.  Rep.  3814,  Lord  Mansfield  declared,  that  it  was  essential  to  a 
free  fishery  that  more  than  one  perion  should  have  a co-extensive  right 
in  the  same  subject.  So,  in  Melvin  v.  Whitting,  T Pickering,  it 
was  held,  that  a free  fishery  was  not  an  exclusive  fishery, 
e Harg.  Co.  LiU.  lib.  3.  No.  161. 
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ml  rights  of  fishery.  Id  a modern  case,*  the  judges  took  a 
distioctioD  between  a common  fishery,  (commune  piscch 
rium,)  which  may  mean  for  all  mankind,  as  in  the  sea,  and 
a common  of  fishery,  (communiam  piscarUe,)  which  is  a 
right,  in  common  with  certain  other  persons,  in  a particular 
stream  ; and  the  text  writers  were  deemed  to  have  spoken 
inaccurately  when  they  confounded  the  distinction.  The 
more  easy  and  intelligible  arrangement  of  the  subject  would 
seem  to  be,  to  divide  the  right  of  fishing  into  a right  com- 
mon to  all,  and  a right  exclusively  in  one  or  a few  indivi- 
duals. 

It  was  a settled  principle  of  the  common  law,  that  the 
ownem  of  lands  on  the  banks  of  fresh  water  rivers  above  the 
ebbing  and  flowing  of  the  tide,  had  the  exclusive  right  of 
fishing,  as  well  as  the  right  of  property  opposite  to  their  re- 
spective lands  ad  jUum  medium  aqua  ; and  where  the 
lands  on  each  side  of  the  river  belonged  to  the  same  person, 
he  bad  the  same  exclusive  right  of  fishery  in  the  whole  river, 
so  far  as  his  lands  extended  along  the  same.*  The  right  ex- 
ists in  rivers  of  that  description,  though  they  may  be  of  the 
first  magnitude,  and  navigable  for  rails  and  boats,  but  they 
are  subjected  to  the  Jus  publicum,  as  a common  highway  or 
easement,  for  many  navigable  purposes.  The  common  law, 
while  it  acknowledged  and  protected  the  right  of  the  owners 
of  the  adjacent  lands  to  the  soil  and  water  of  the  river,  ren- 
dered that  right  subordinate  to  the  public  convenience,  and 
all  erections  and  impediments  made  by  the  owners  to  the 
obstruction  of  the  free  use  of  the  river  as  a highway  for  boats 
and  rafts,  are  deemed  nuisances.  This  right  of  fishery  in 
rivers  not  navigable,  is  also  subject  to  the  qualification  of  not 
being  so  used  as  to  injure  the  private  rights  of  others ; and 
it  does  not  extend  to  impede  th$  passage  of  fish  up  the  river 
by  means  of  dams  or  other  obstructions.  The  impediment 
was  at  common  law  a nuisance,  and  in  Massachusetts  it  sub- 


a Beooett  r.  Coster,  8 Tliunton,  183. 
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jects  the  party  creating  it  to  a penalty  given  by  atatute.*  Un- 
der these  reasonable  qualibcations,  the  right  of  private  pro- 
perty in  rivers  was  recognised  at  common  law  in  the  earliest 
ages,  and  it  has  been  uniformly  admitted  down  to  this  day.* 
The  law  was  laid  down  very  clearly  and  emphatically  in  the 
case  of  the  river  Banne,  in  Ireland,'  which  is  regarded  as  a 
leading  case,  and  a sound  authority,  and  the  doctrine  of  that 
case  was,  that  a subject  might  have  a several  freehold  inte- 
rest in  a navigable  river  or  tide  water,  by  special  grant  from 
the  crown,  but  not  otherwise  ; and  that  without  such  grant, 
or  prescription  which  is  evidence  of  a grant,  the  right  of  fish- 
ing was  common.  On  the  other  hand,  it  was  held,  that  in 
rivers  not  navigable,  (and  in  the  common  law  sense  of  the 
term,  those  only  were  deemed  navigable  in  which  the  tide 
ebbed  and  flowed,)  the  owners  of  the  soil  on  «ush  side  had 
the  interest,  and  the  right  of  fishery  ; and  it  was  an  exclu- 
sive right,  and  extended  to  the  centre  of  the  stream  opposite 
their  respective  lands.  This  case  was  followed  by  that  of 
Carter  v.  Mnr9ot,^  in  which  the  K.  B.  recognised  that  doc- 
trine in  its  fullest  extent ; and  Sir  Matthew  Hale,  in  bis  trea- 
tise De  Jure  Maris, ‘ has  not  only  laid  down  the  same  pro- 
positions, but  he  has  discussed  the  subject  with  great  and  ac- 
curate learning,  and  it  has  become  a text  book  of  the  highest 
authority. 

This  private  right  of  fishery  is  confined  to  fresh  water 
rivers,  unless  a special  grant  or  prescription  be  shown  ; and 
the  right  of  fishing  in  the  sea,  and  in  the  bays  and  arms  of 
the  sea,  and  in  navigable  or  tide  waters,  under  the  free  and 


a Weld  T.  Hornby,  7 EoH,  195.  Coromooirealth  r.  Chapin,  & 
Pickering,  199. 

6 Hale,  De  Jure  Marie,  ch.  I,*ci(es  a record  in  the  K.  B.  aa  early 
as  18  and  19  Edee.  I.  in  which  this  rule  wai  aiserted. 
c Datiet'  Rep.  149. 
d 4 Burr.  Rep.  2162. 
e Harg.  Lave  TVacb,  art.  1. 
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iDasculiae  genius  of  the  English  common  law,  is  a right 
public  and  common  to  every  person  ; and  if  any  individual 
will  appropriate  an  exclusive  privilege  in  navigable  waters, 
and  arms  of  the  sea,  he  rourt  show  it  strictly  by  grant  or 
prescription.*  The  commoa  right  of  fishing  in  navigable 
waters,  is  founded  on  such  plain  principles  of  natural  law, 
that  it  is  considered  by  nuny  jurists  as  part  of  the  law  of 
nations.  The  civil  law  declared,  that  the  right  of  fishing  in 
rivers,  as  well  as  in  the  sea,  and  ports,  was  common  ; and 
in  some  respects  it  went  oeyond  the  common  law,  for  it  held, 
that  all  rivers  where  the  flow  of  water  was  perennial,  belong- 
ed wholly  to  the  public  and  carried  with  it  the  right  of  fishe- 
ry, as  well  as  the  pubic  use  of  the  banks.*  Bracton  adopted 
the  doctrine  of  the  civil  law,  and  held,'  that  the  right  of  fish- 
ing in  rivers,  and  tbe  use  of  the  banks,  was  common  jure 
gentium.  But  it  is  every  where  agreed,  that  this  common 
right  is  liable  to  be  modified  and  controlled  by  the  municipal 
law  of  the  land,  and  no  person  has  a right  to  pass  over  the 
lands  of  others  in  order  to  get  to  the  water.  In  Blundel  v. 
Catteral,*  which  called  forth  a very  elaborate  and  learned 
discussion,  the  doctrine  of  the  civil  law,  as  stated  by  Bracton, 
was  disclaimed,  and  it  was  held,  that  the  public  had  no  com- 
mon law  right  of  crossing  the  beach,  or  sea  shore,  for  the 
purpose  of  bathing  in  the  sea,  as  against  the  lord  of  a manor 
who  was  owner  of  the  soil  of  the  shore,  and  had  the  exclu- 
sive right  of  fishing  therein.  So,  also,  in  France,  before 
their  revolution,  the  right  of  fishing  in  navigable,  and  not 
navigable  rivers,  was  not  common  to  all  the  subjects,  but  be- 


a Rale,  De  Jure  Marie,  cb.  4.  Sir  Matthew  Hale,  in  Lord  Fitz- 
walter’i  cate,  1 Mod.  Rep.  105.  Warren  ▼.  Matthewi,  I Salk.  Rep. 
357.  6 Mod.  Rep.  73.  Ward  v.  Creswell,  WUlee'e  Rep.  265.  Tbe 
Major,  be.  of  Oxford  v.  Riebardton,  4 Term  Rqi.  437.  Carter  r. 
Morcot,  4 Burr.  B«p.  2162. 

6 Inel.  2.  1.  2.  Dig.  43.  tit.  12, 13, 14,  IS. 
e L.  1.  c.  12.  tec.  6.  ' 

d 5 Bamu).  4r  Aid.  268. 


Digitized  by  Google 


414 


OF  REAL  PROPERTY. 


iPMt  VI, 

longed  to  the  king,  and  such  individuals  as  under  him  poe^ 
sessed  jurisdictional  rights.*  The  Napoleon  code  was  formed 
upon  the  ruins  of  seigneurial  %nd  feudal  rights,  and  it  is  de- 
clared, that  rivers,  and  ndvigaUe  or  floatable  streams,  shores, 
and  land  between  high  and  low  water  mark,  were  considered 
as  dependencies  of  the  puUic  dimain,  and  that  the  right  of 
fishing  was  under  the  r^;ulationof  particular  laws.*  It  is 
DOW  understood,  that  the  owners  »f  the  lands  on  rivers  not 
navigable  or  floatable,  {Jlottables,)  have  the  exclusive  right 
of  fishing  therein,  as  well  as  the  exclusive  ownership  of  the 
soil  composing  the  bed  of  the  rivet.  Though  some  com- 
munes attempted  to  appropriate  that  dght  to  themselves,  the 
claim  was  put  down  by  decrees,  and  ox  the  principle  that  the 
abolition  of  feudal  rights,  of  which  the  right  of  fishing  was 
one,  was  for  the  benefit,  not  of  the  comrsunes,  but  of  the  feu- 
dal vassals,  who  had  become  free  in  thdr  persons  and  pro- 
perty, and  that  there  no  longer  existed  any  such  seigneurial 
rights.* 

The  English  doctrine,  as  to  navigable  rivers,  and  the  com- 
mon right  as  to  the  use  thereof,  and  as  to  the  right  of  fishing, 
as  well  as  to  the  right  to  the  soil,  in  rivers  not  navigable,  in 
the  common  law  sense  of  the  term,  has  been  declared  to  be 
the  law  in  several  of  the  United  States.^  The  legislature  of 


a hut.  Droit  Franc,  par  Argou,  (on.  i.  S14.  PoOuer,  Traiti  du 
Droit  de  ProprUU,  No.  62. 
b Code  .ATapoleon,  No.  538.  716. 

e Tbu/tier'g  Droit  Civil  Franeait,  tom.  iii.  No.  144,  145,  146. 
Quettiont  de  Droit,  par  Merlin,  tom.  ir.  tit.  Peeke.  The  latter  antbor 
has  collected  the  ancient  authorities  in  support  (rf'  the  seigneurial  ex- 
clusive right  of  fishery  in  all  streams  not  navigable,  and  the  several 
decrees  of  the  revolutionary  governments  abolishing  those  feudal  and 
odious  rights. 

d The  People  v.  Platt,  1 7 Johnt.  Rep.  1 95.  Hooker  r.  Cummings, 
20  ibid.  90.  Ex  parte  Jennings,  6 Cowen’e  Rep.  518.  Berry  v. 
Carle,  3 Greenleaft  Rep.  269.  Scott  v.  Willson,  3 JV.  H.  Rep.  321. 
Commonwealth  v.  Charlestown,  1 Pickering’i  Rep.  180.  Adams  r. 
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New-Yofic,  when  they  re-enacted,  in  17B7,  all  the  British 
statutes  that  were  deemed  applicable  to  our  situation,  con- 
sidered a common  of  fishery,  as  an  existing  right,  for  they 
provided  the  writ  of  novel  disseisin,  for  the  disturbance  of 
it.*  So  a franchise  of  a several  fishery,  at  a particular  place 
in  a public  river,  has  been  admitted  to  exist,  and  an  instance 
of  such  a grant  was  mentioned  in  the  case  of  Stoughton  v. 
Baker.*  The  ^tute  law  of  the  colony  of  Massachusetts 
made  some  alterations  in  the  common  law.  Each  town 
might  appropriate  the  right  of  free  fishing  in  navigable  rivers 
within  the  town,  and  the  right  of  free  fishing  was  confined  to 
householders.  The  legislature  likewise  assumed  the  regula- 
tion  of  the  passage  and  protection  of  fish  in  streams  not  navi- 
gable, in  the  technical  sense  ; and  it  is  now  considered  that 
fisheries  are,  as  at  common  law,  the  exclusive  right  of  the 
owners  of  the  banks  of  rivers  not  navigable,  unless  otherwise 
appropriated  by  statute,  and  that  the  right,  unless  secured  by 
a particular  grant  or  prescription,  is  held  subject  to  legislative 
control.’  The  New-York  Revised  Statutes*  have  also 
deemed  the  regulation  of  fisheries  in  waters,  navigable  or  not 
navigable,  a matter  of  public  concern  ; and  they  have  regu- 
lated the  time  and  mode  of  fishing  in  the  waters  of  the  state, 
and  particularly  in  respect  to  certain  kinds  of  fish,  and  in  the 
waters  of  the  upper  Hudson.  The  courts  of  common  pleas 
in  each  county  have  likewise  the  authority,  under  certain 
checks  and  restrictions,  to  regulate  the  fishing  in  any  of  the 


Pease,  S Conn.  Rep.  481.  Anield  v.  Muody,  1 HoleUd'e  Rep.  1. 
Dane'e  Abr.,  voL  ii.  692.  lec,  13.  Browo  v.  Keooedy,  5 Harr.  4r 
Jeha*.  19&. 

5 Lme$  of  A*.  X.,  lOtb  less.  cb.  50.  sec.  7. 

6 4 Matt.  Rep.  527. 

c Walertr.  Lilley,  4 Pickering’t  Rep.  145.  Ingraham  r.  Wilkin- 
son, Hid.  268.  Vinton  r.  Webb,  9 ibid.  87.  Dane't  Abr.,  rol.  ii.  p. 
688  to  712,  or,  ob.  68.  In  that  chapter  Mr.  Dane  baa  diligently  collsc- 
ted  the  Eoglub  and  American  autboritiea  applicable  to  the  aobjcct. 
d Vol.  i.  687, 688. 
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Btreama,  ponds  or  lakes  in  their  respective  counties,  and  to 
prevent  the  destruction  of  the  fish  therein.  In  Jacobson  v. 
Fountain,  and  afterwards  in  Gould  v.  James, ^ it  was  con- 
sidered that  a person  might,  by  grant  or  prescription,  have  an 
exclusive  right  of  fishery,  even  in  an  arm  of  the  sea,  or  in  a 
navigable  river,  where  the  tide  ebbed  and  flowed  ; and,  in 
New-Jersey,  the  right  of  several  fishery  has  been  attempted 
to  be  carried  beyond  the  rule  of  the  common  law.  The  doc- 
trine asserted  is,  that,  in  that  state,  the  whole  of  the  soil  un- 
der its  navigable  and  tide  winters,  is  individual  and  not  pub- 
lic property,  and  that  it  passed  in  fee  simple  from  the  original 
proprietors  under  the  royal  patents,  to  the  present  occupiers 
and  grantees.  The  title  was,  originally,  in  the  king,  by  right 
of  discovery,  according  to  the  public  law  of  Europe  ; and,  it 
is  said,  be  was  competent  to  convey,  and  did  convey  the  soil 
in  New-Jersey,  as  well  under  navigable  waters  as  elsewhere, 
to  the  Duke  of  York,  and  by  him  it  was  conveyed  to  Sir 
George  Carteret  and  the  representatives  of  Lord  Berkeley, 
and  from  them  the  title  passed,  and  has  been  regularly  trans- 
mitted to  the  present  owners  of  lands  on  the  navigable  waters 
of  the  state.  Upon  that  broad  foundation  it  was  maintained, 
that  the  proprietors  of  land  on  rivers  and  waters,  navigable 
as  well  as  not  navigable,  had  immemorially  claimed  and  ex- 
ercised the  right  to  the  soil,  and  to  a several  fishery  in  all 
waters  within  the  state  in  front  of  their  lands  and  shores,  sub- 
ject, nevertheless,  to  theytu  publicum,  or  use  of  the  same,  as 
a public  highway  for  all  navigable  purposes,  and  also  subject 
to  the  regulations  of  the  legislature  for  the  passage  and  pro- 
tection of  fish.*  But  whatever  force  might  have  been  due 
to  such  an  opinion,  if  the  question  was  res  integra,  the  law 
is  now  declared,  after  a very  profound  and  exhausting  foren- 
sic discussion,  to  be,  that  there  is  no  several  fishery  in  the 


a S Jt/uu.  Rtp.  170.  6 Cnoen’*  Rep.  369.  Rogers  v.  Jooes,  1 
WesdtU.  237.  S.  P. 

h Grifith't  Register,  tit.  New-Jersey,  art.  Fiekeriee.. 
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navigable  waters  of  New-Jersey,  but  the  same  is  ctHiunoD  to 
all  the  people  of  the  state.* 

Though  the  right  of  fishery  in  a navigable  river  be  a com- 
mon right,  the  adjoining  proprietors  have  the  exclusive  right 
to  draw  the  seine,  and  take  fish  on  their  own  lands  ; and  if 
an  island  or  a rock,  in  tide  waters,  be  private  property,  no 
person  but  the  owner  has  the  right  to  use  it  for  the  purpose 
of  fishing.*  It  has  been  further  decided,  that  though  the  sea- 
shore, between  high  and  low  water  mark,  be  held  by  grant 
as  private  property,  the  common  right  still  exists  to  go  there 
and  fish,  and  even  to  dig  and  take  shell  fish  ; and  if  the 
owner  of  the  soil  claims  an  exclusive  right,  he  must  show  a 
prescription  for  it,  controlling  the  general  right  at  common 
law.' 

In  Pennsylvania,  the  English  doctrine  that  no  rivers  are 
deemed  navigable,  so  as  to  give  the  common  right  of  fishing, 
except  those  where  the  tide  ebbs  and  flows,  has  been  held  not 
to  be  applicable  to  the  great  rivers  in  that  state,  and  that  the 
owners  of  land  on  the  banks  of  such  rivers  as  the  Susque- 
hanna and  Delaware,  for  instance,  have  no  exclusive  right 


a Arnold  r.  Moody,  1 HaUled't  Rep.  1.  In  Maryland  it  ii  alao  de- 
clared, that  the  king:,  before  the  revolution,  had  the  ri^bt  to  grant 
laodt  covered  by  navigable  waters,  subject  to  Ibe  right  of  the  public  to 
fish  and  navigate  them;  and  that  this  right,  subject  to  the  restriction, 
passed  to  the  proprietors  ssf  Maryland  by  tbe  royal  grant,  and  that  the 
right  was  then  vested  in  the  state.  Browne  v.  Kennedy,  S Harr.  ^ 
Johru.  195.  In  Mr.  Angell's  Treatue  on  the  right  of  property  tn  tide 
valert,  ch.  7,  ho  has  shown  that  a right  of  several  fishery  in  navigable 
waters  in  front  of  their  lands,  may  and  does  exist  in  individuals,  by  ^ 
nsage,  in  several  of  the  states. 

fi  Lay  V.  King,  5 Day’s  Rep.  7S.  Tbe  Commonwealth  v.  Shaw,  14 
Serg.  4-  Route,  9. 

t Bagott  V.  Orr,  2 Bos.  Sr  Pull.  472.  Peck  v.  Lockwood,  6 Day’s 
Rep.  22.  But  tbe  case  of  Bagott  v.  Orr,  may  be  considered  as  over- 
ruled by  that  of  Blundell  v.  Catterall,  5 Bamtc.  4*  .did.  268  ; and  the 
doctrine  in  Peck  v.  Lockwood  seems  to  be  very  questionable. 

Yol.  m.  63 
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of  fishing  in  the  rivers  opposite  their  respective  lands.  The 
right  to  fisheries,  in  such  rivers,  is  declared  to  be  vested  in  the 
state,  and  open  to  all  the  world  ;*  and  a similar  exception  to 
the  rule  of  the  common  law  has  been  suggrated  to  exist  in 
South  Carolina.* 

The  conclusion  on  this  subject  is,  that  a right  of  fishery  in 
navigable  or  tide  waters,  below  high-water  mark,  is  a com- 
mon right ; and  if  one  or  more  individuals  set  up  an  exclu- 
sive right  to  a free  or  several  fishery,  it  must  be  clearly  shown 
by  prescription  or  positive  grant.  In  rivers  and  streams  not 
navigable  as  tide  waters,  the  owners  of  the  soil  over  which 
they  flow  have,  at  common  law,  (and  which  common  law 
has  been  generally  recognised  in  these  United  States,)  the 
exclusive  right  of  fishing  each  on  his  own  side,  unless  some 
other  person  can  show  a grant  or  prescription  for  a common 
of  piscary,  in  derogation  of  the  right  naturally  attached  to  the 
ownership  of  the  soil ; and  such  right  is  held  subject  to 
the  public  use  of  the  waters  as  a highway,  and  to  the  fi-ee 
passage  of  fish,  and  in  subordination  to  the  regulations  to  be 
prescribed  by  tlie  legislature  for  the  general  good. 

The  disturbance  of  a right  of  common  of  pasture  arises, 
when  a person  who  lias  no  right,  interferes  by  putting  in  his 
cattle,  or  if  he  has  a right  to  use  tlie  land  for  commonable 
cattle,  1^  putting  in  those  which  are  not  commonable,  or  by 
surcharging  the  common  by  putting  in  more  cattle  than  the 
pasture  will  sustain.  In  these  cases,  the  owner  of  the  soil 
has  his  action  of  trespass,  and  the  commoner  his  special  ac- 
tion upon  the  case,  inasmuch  as  both  the  owner  of  the  land, 
and  the  owner  of  the  right  of  common,  are  injured.  The 
, common  law  gave  to  the  commoner  a writ  of  admeasure- 
ment of  pasture,  under  which  process  a jury,  with  the 


a Canon  v.  Blazer,  2 Bimej/’s  Rep.  475.  Shrunk  v.  The  Presi- 
dent, izc.  of  the  Schuylkill  Navigation  Compan}',  14  Strg. 

71. 

t Catea  v.  Wadlington,  1 JtCord't  Rep.  580. 
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sheriff,  apportioned  the  quantity  of  cattle  to  the  extent  of  the 
ground,  and  the  number  of  proprietors.  So,  also,  if  the  com- 
moner be  disseised,  either  of  the  common  of  pasture,  of  esto- 
vers, or  of  fishery,  he  may  have,  where  statute  regulations 
have  not  prevented  it,  a writ  of  novel  disseisin  to  reinstate 
himself  in  the  possession.  Such  injuries  are  now  generally 
redressed  by  the  more  familiar  and  easy  remedy  of  an  action 
upon  the  case  ; and  the  mention  of  those  old  and  obsolete  ac- 
tions in  the  first  revision  of  the  statute  laws  of  New-York,  in 
1787,*  arose  from  the  circumstance  that  the  sAtute  of  West- 
minster 2d,  13  Edv),  I.,  was  literally  transcribed.  But  the 
New-  York  Revised  Statutes,  which  went  into  operation  in 
1830,  have  abolished  the  writ  of  novel  disseisin,  and  all  the 
other  real  actions  ; and  the  remedy  for  a violation  of  these 
incorporeal  rights,  is  either  by  an  action  of  ejectment,  or  a 
special  action  on  the  case,  according  to  the  nature  of  the 
right  and  the  injury. 

II.  Of  ways,  easements,  and  aquatic  rights. 

(1.)  Of  ways. 

This  incorporeal  hereditament  is  a right  of  private  passage 
over  another  man’s  ground.  It  may  arise  either  by  grant  of 
the  owner  of  the  soil,  or  by  prescription,  which  supposes  a 
grant,  or  from  necessity.  If  it  be  a freehold  right,  it  must 
be  created  by  deed,  though  it  be  only  an  easement  upon  the 
land  of  another,  and  not  an  interest  in  the  land  itself.*  A 
right  of  way  ex  vi  termini  imports  a right  of  passing  in  a 
particular  line,  and  not  the  right  to  vary  it  at  pleasure,  and 
go  in  different  directions.  This  would  be  an  inconvenience 
to  the  owner  of  the  land  charge  with  the  easement,  and  an 
abuse  of  the  right.*  It  is  likewise  a principle  of  law,  that 


a tMVM  AT.  Y.  test.  10,  ch.  4,  sec.  6,  and  ch.  60,  sec.  7. 
h Hewlins  t.  Sbippam,  5 Bamw.  <(■  Crest.  331. 
e Jooes  T.  Percival,  6 Pickering,  485. 
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nothing  passes  as  incident  to  the  g^ant  of  an  easement,  but 
what  is  requisite  to  the  fair  enjoyment  of  the  privilege.* 

If  it  be  a right  of  way  in  gross,  or  a mere  personal  right, 
it  cannot  be  assigned  to  any  other  person,  nor  transmitted  by 
descent.  It  dies  with  the  person,  and  it  is  so  exclusively 
personal,  that  the  owner  of  the  right  cannot  take  another  per- 
son in  company  with  him.*  But  when  a right  of  way  is  an- 
nexed to  an  estate,  it  may  pass  by  assignment  when  the  land 
is  sold  to  which  it  was  annexed  as  appurtenant.  Thus,  in 
the  case  statdlN  in  Slaples  v.  Heydon,‘  if  one  be  seised  of  lot 
A.  and  lot  B.,  and  he  used  a way  from  lot  A.  over  lot  B.,  to 
a mill,  or  to  a river,  and  he  sells  lot  A.  with  all  ways  and 
easements,  the  grantee  shall  have  the  same  privilege  of  pass- 
ing over  lot  B.  that  the  grantor  bad. 

A right  of  way  may  arise  from  necessity  in  several  respects. 
Thus,  if  a man  sells  land  to  another  which  b wholly  sur- 
rounded by  his  own  land,  in  this  case  the  purchaser  is  enti- 
tled to  a right  of  way  over  the  other’s  ground  to  arrive  at  his 
own  land.  The  way  is  a necessary  incident  to  the  grant, 
and  without  which  the  grant  would  be  useless.**  This  prin- 
ciple was  carried  so  far,  in  a modern  case,*  as  to  be  applied 
to  a trustee  selling  land  he  held  in  trust,  and  to  which  there 
was  no  access  but  over  the  trustee’s  own  larwl.  The  right  (rf 
way  in  that  case  passed  of  necessity  as  incidental  to  the  grant ; 
for  though  he  conveyed  in  the  character  of  trustee,  it  could 
not  be  intended  that  he  meant  to  make  a void  grant,  and 
every  deed  must  be  taken  roost  strongly  against  the  grantor. 
Lord  Kenyon  said  it  was  impossible  to  distinguish  that  from 
the  ordinary  case  where  a man  granted  a close  surrounded 
by  his  own  land.  The  general  rule  is,  that  when  the  use  of 


a Ljmio  T.  Arnold,  5 Jlfiuon,  195. 

6 Finch’s  Lav,  17.  31. 
c 6 Mod.  Rep.  3.  2 Lord  Raym,  922. 
d Clarke  v.  Cogge,  Cro.  Jac.  170. 
t Howtoo  r.  Freartoo,  8 7>rm  Rep.  SO. 
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a thing  is  granted,  every  thing  is  granted  by  which  the 
grantee  may  have  and  enjoy  such  use.  If  one  man  gives 
another  a license  to  lay  pipes  of  lead  in  his  land  to  convey 
water  to  a cistern,  he  may  enter  on  the  land  and  dig  therein 
to  mend  the  pipes.*  So,  if  a person  has  a shop  on  another’s 
soil  by  permission,  he  has  a right  of  ingress  and  egress  as  to 
the  soil  between  the  highway  and  the  shop.  The  right  is 
necessary  to  the  enjoyment  of  the  tenement.*  The  maxim  is, 
that  quando  aliquis  aliquid  concedit,  concedere  videtur, 
et  id,  sine  quo  res  uti  non  potest. 

If  a man  hath  several  distinct  parcels  of  inclosed  land, 
and  he  sells  all  but  one  surrounded  by  the  others,  and  to 
which  he  has  no  way  or  passage  except  over  one  of  the  lots 
he  has  sold,  it  has  been  made  a question,  whether  be  be  en- 
titled to  a right  of  way  against  his  own  deed,  when  he  has 
been  so  improvident  as  to  reserve  none.  It  is  said,  in  Clarke 


a TwyideD,  J.,  in  Pomfret  r.  Bicroft,  1 Smmd.  Rep.  321. 
b Doty  V,  Gorham,  5 Pickering,  487.  lo  Chambers  t.  Fnrey,  1 
Teafet'  Rep.  1 67,  the  Supreme  Coart  of  PeoDsylvaoia  held,  that  the 
owner  of  a ferry  over  a navigable  stream,  bad  no  right  to  land,  or  re- 
ceive freight  on  the  adjoining  banks,  even  though  the  landing  place 
was  a public  highway,  without  the  owner's  consent.  The  dedication  of 
ground  for  the  purpose  of  a public  road,  was  said  to  give  no  right  to 
use  it  for  the  other  purpose.  This  doctrine  was  afterwards  referred  to, 
recognised  and  adopted  by  the  same  court,  in  Cooper  v.  Smith,  9 Serg. 
Ss  Raule,  26.  The  same  principle  is  to  be  found  in  Seville,  tl.  pL  29, 
where  it  is  said,  that  in  every  ferry  the  land  on  both  sides  of  the  water 
ought  to  belong  to  the  owner  of  the  ferry,  for  otherwise  be  could  not 
land  on  the  other  side.  But  this  strict  and  severe  rule  is  now  some- 
what relaxed  in  England,  and  in  Peter  v.  Kendal,  6 Bamv.  4r  Crete. 
703,  the  K.  B.  denied  the  justness  of  the  conclusion  in  Saville,  and 
held,  that  the  owner  of  a ferry  need  not  have  the  property  in  the  soil 
on  either  side.  It  was  sufficient  that  the  landing  place  was  a public 
highway.  It  was  a right  incident  to  the  ferry,  to  use  such  a landing 
place  for  the  purpoaes  of  a ferry.  This  is  by  far  the  most  reasonable 
eooclusion,  upon  the  right  to  the  tise  of  a public  highway  to  which  a 
ferry  ii  connected. 


Digitized  by  Google 


422 


OF  REAL  PROPERTY. 


[Part  VI. 


V.  Cogge,*  that  the  law  reserves  to  him  a right  of  way  in 
such  case  from  necessity.  But  the  position  in  that  case  seems 
to  have  been  contrary  to  the  doctrine  in  the  prior  case  of 
Dell  V.  Babthorpef  where  it  was  held,  that  if  a man  bad- 
a close,  and  a wood  adjoining  it,  and  time  out  of  mind  a way 
had  been  used  over  the  close  to  the  wood,  and  he  then  sells 
the  close  to  one  man,  and  the  wood  to  another,  the  grantee 
of  the  wood  has  no  right  of  way  over  the  close,  for  the  gran- 
tor had  excluded  himself,  as  he  had  sold  the  close  without  re- 
serving such  a right ; and  as  he  had  lost  his  right,  he  could 
not  communicate  any  to  the  grantee  of  the  wood.  But  in 
this  last  case,  it  did  not  appear  to  be  necessary  to  go  over  the 
close  in  question  to  the  wood,  and  there  might  have  been 
another  way  to  it ; and  tbe  weight  of  authority  is,  that  the 
grantor  has  a right  of  way  to  his  remaining  land,  in  case  of 
necessity,  when  he  cannot  otherwise  approach  his  land.  The 
law  presumes  a right  of  way  reserved,  or  rather  gives  a new 
way,  from  the  necessity  of  the  case,  and  the  new  right  of  way 
ceases  with  the  necessity  for  it‘  This  principle  of  law  has 
been  for  a long  time  recognised.  Thus,  in  Packer  v.  Wei- 
sled,*  decided  in  the  Upper  Bench  under  the  protectorate  of 
Cromwell,  A.  had  three  parcels  of  land,  and  there  was  a pri- 
vate way  out  of  the  first  parcel  to  the  second,  and  out  of  the 
two  first  parcels  to  tbe  third.  B.  purchased  ail  these  parcels, 
and  then  sold  the  two  first  to  C.  There  was  no  way  to  the 
land  not  sold,  but  through  the  other  two  parcels ; and  the 
court  adjudged,  that  the  way  continued  from  necessity,  and 
that  the  party  was  not  liable  in  trespass  for  using  it  So,  also, 
in  Dutton  v.  Tayler,‘  A.  owned  two  closes,  B.  and  C., 
and  there  was  no  paissage  to  close  B.  but  through  close  C., 


o Cro.  Jac.  170. 

6 Cro.  EHz.  300. 

e Holmea  v.  Elliott,  2 Bingham't  Rep.  76. 
d 2 Sid.  Rep.  3S- 
e 2 LuIk,  Rtp.  1487. 


9 Moore,  166.  S.  C. 
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and  he  aold  close  C.,  and  it  was  held,  upon  plea  and  demur' 
rer,  that  the  right  of  way  still  existed  from  necessity,  and 
that  it  was  not  for  the  public  good  that  the  close  B.  should  be 
left  uncultivated.  This  last  case  is  supposed  to  be  binding ; 
and  Lord  Kenyon  said,  in  Hoxotmi  v.  Frearson,  that  he  was 
prepared  to  submit  to  the  express  authority  of  it,  though  hk 
reason  was  not  convinced,  and  he  thought  there  were  great 
difficulties  in  the  question. 

But  the  doctrine  of  the  case  of  Dutton  v.  Taj/ler,  re* 
ceived  confirmation  in  Buckby  v.  Coles,'  where  it  was  deci- 
ded, that  if  a person  owned  close  A.  and  a passage  of  neces- 
sity to  it  over  close  B.,  and  he  purchased  close  B.,  and  there- 
by united  in  himself  the  title  to  both  closes,  yet  if  he  after- 
wards sold  B.  to  one  person,  without  any  reservation,  and 
then  close  A.  to  another  person,  the  purchaser  of  close  A. 
has  a right  of  way  over  close  B.  This  case  seems  to  put  an 
end  to  all  doubt  as  to  the  existence  of  a right  of  way  from 
necessity,  even  over  the  land  which  the  claimant  of  the  way 
had  previously  sold. 

If  a right  of  way  be  from  close  A.  to  close  B.,  and  both 
closes  be  united  in  the  same  person,  the  right  of  way,  as  well 
as  all  other  subordinate  rights  and  easements,  is  extinguished 
by  the  unity  of  possession.*  But  there  is  a distinction  be- 
tween a right  of  way  existing  from  necessity,  and  one  merely 
by  way  of  easement  or  convenience.  The  former  is  not  ex- 
tinguished by  the  unity  of  possession,  os  a right  of  way  to  a 
church  or  market,  or  a right  to  a gutter  carried  through  an 
adjoining  tenement,  or  to  a water  course  running  over  the 
adjoining  lands.*  Sergeant  Williams^  is  of  opinion,  that  the 
right  of  way,  when  claimed  by  necessity,  k founded  entirely 


a fi  TViunf.  Rep.  311. 

b Whalle;  y.  Tompaoa,  1 Bot.  if.  Pull.  371. 
c Popham,  J.,  in  Jorden  y.  Atwood,  Oaen'e  Rep.  KI.  Cni<M** 
Dig.  tit.  Wayt.  23,  24.  Note  to  1 Bot.  if-  Pull,  374. 
d Note  6,  to  1 Soufid.  iZg>.  323. 
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upon  grant,  and  derives  its  force  and  origin  from  it.  It  is 
either  created  by  express  words,  or  it  is  created  by  operation 
of  law,  as  incident  to  the  grant ; so  that  in  both  cases  the 
grant  is  the  foundation  to  the  title.  If  this  be  a sound  con- 
struction of  the  rule,  then  it  follows  tliat  in  the  cases  I have 
mentioned,  the  right  of  the  grantor  to  a way  over  the  laud  he 
has  sold  to  his  remaining  land,  must  be  founded  upon  an  im- 
plied restriction  incident  to  the  grant,  and  that  it  cannot  be 
supposed  the  grantor  meant  to  deprive  himself  of  all  use  of 
his  remaining  land.  This  would  be  placing  the  right  upon 
a reasonable  foundation,  and  one  consistent  with  the  general 
principles  of  law. 

There  is  a temporary  right  of  way  over  the  adjoining  land, 
if  the  highway  be  out  of  repair,  or  be  otherwise  impassable, 
as  by  a flood.  But  this  right  of  going  upon  the  adjoining 
land  applies  to  public  and  not  to  private  ways.*  A person 
having  a right  to  a private  way  over  another’s  land,  has  no 
right  to  go  upon  the  adjoining  land,  even  though  the  private 
way  be  impassable  or  foundrous,  by  being  overflowed  by  a 
river.  The  reason  given  is,  that  the  owner  of  the  way  may 
be  bound  to  repair,  and  the  impassable  state  of  the  private 
way  may  be  owing  to  his  own  neglect ; but  if  public  roads 
become  impassable,  it  is  for  the  general  good  that  the  people 
should  be  entitled  to  pass  in  another  direction.  There  may 
be  a distinction  between  a private  way  arising  from  necessity, 
and  a private  way  founded  on  grant  or  prescription ; and 
such  a distinction  was  alluded  to  by  one  of  the  Judges  in 
Taylor  v.  Whitehead.  If  a person  be  obliged,  of  necessity, 
to  over  another’s  farm  to  arrive  at  the  land  which  the 
other  sold  him,  and  the  private  way  assigned  be  destroyed  by 
a flood  or  otherwise,  he  may,  of  right,  cross  the  farm  on 
another  line,  and  he  is  not  obliged,  at  his  peril,  to  keep  such 
a road  of  necessity  in  repair.  By  selling  land  surrounded 


a Tsylor  t.  Wfaitebead,  Doug.  Rep.  746.  W.  Janet,  296.  HeoD’t 
caw,  3 SaXk.  182.  pi.  4.  2 Blnckt.  Com.  36. 
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with  his  own,  llie  grantor  1ms  bound  liimself  to  furnish  the 
purchaser  a reasonable  passage  to  it. 

The  right  of  \va}',  as  to  a foot  or  tow  path  along  the  banks 
of  navigable  rivers,  has  been  a subject  of  great  discussion,  and 
of  much  regulation  in  the  laws  of  diflerent  nations. 

In  the  civil  law,  the  banks  of  public  rivers  and  the  sea 
shore  were  held  to  be  public.  Ripariim  v.vus  jmbUens  eat ; 
litloriim  quoque  usus  publici/s  esl  jure  ffetitium.“  The 
law  of  nations  was  here  used  for  natural  right,  and  not  in- 
ternational law,  in  the  modern  sense  of  it  ; and  it  is  stated 
in  the  Institutes  of  Justinian,  that  all  persons  have  the  same 
liberty  to  bring  their  vessels  to  land,  and  to  fasten  ropes  to 
the  banks  of  the  river,  as  they  have  to  navigate  the  river 
itself.  These  liberal  doctrines  of  the  Roman  law  have  been 
introduced  into  the  jurisprudence  of  those  notions  of  Europe 
which  have  followed  tlie  civil,  and  made  it  essentially  their 
municipal  law.  Thus,  in  Spain,  the  sea  shore  is  common 
to  the  public  ; and  any  one  may  fish,  and  erect  a cottage  for 
shelter.  The  banks  of  navigable  rivers  may  also  be  used  to 
assist  navigation.*  In  the  French  law,  navigable  or  floata- 
ble rivers,  as  they  are  termed,  have  always  been  regarded  ns 
dependencies  of  the  public  domain,  and  the  lands  on  each 
side  subject  to  the  servitude  or  burthen  of  totving-paths  for 
the  benefit  of  the  public.' 

The  English  law  was  anciently  the  same  as  the  Roman 


a Intt.  3.  1.  4 and  5. 

b IntlUulei  of  the  Civil  Lavi  of  Spain,  b}’  Doctors  Auo  and  Manuel, 
b.  2.  tit.  I.  This  is  also  (be  law  in  Louisiana  ; the  banks  of  navigable 
rivers,  though  they  are  the  property  of  (hose  who  possess  the  adjacent 
lands,  are  nevertheless  subject  to  the  public  use  so  far  (bat  vessels  may 
make  fast  to  the  shore  and  to  the  trees  planted  there,  and  they  may  bo 
unloaded,  and  the  goods  deposited,  and  nets  dried  (here.  So,  any  per- 
son may  build  cabins  on  (ho  sea  shore  for  shelter,  and  6sb  from  there, 
and  moor  ships,  and  dry  nets  there.  Civil  Code,  art.  443.  446. 

e Ferriere't  Inti.  2.  1 . 4 and  5,  and  note  ibid.  Code  Jfapolcon,tio. 
638.  650. 

VoL.  III.  54 
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law,  if  we  may  judge  from  the  authority  of  Braclon,”  who 
cites  the  words  of  the  civil  law,  declaring  the  hanks  of  navi- 
gable rivers  to  be  as  much  for  public  use  ns  the  rivers  them- 
selves. So,  Loid  Holt  held,*  that  every  man,  of  common 
right,  was  justified  in  going  with  horses  on  the  banks  of  navi- 
gable rivers  for  towing.  But  Sir  Matthew  Hale,  in  his  trea- 
tise Dc  Jure  Maris,  and  in  which  he  has  exhausted  the 
learning  concerning  public  properly  in  the  sea  and  rivers, 
and  collected  all  the  law  on  the  subject,  concluded  that  indi- 
viduals had  a right  to  a tow  path,  for  towing  vessels  up  and 
down  rivers,  on  making  a reasonable  compensation  to  the 
owner  of  the  land  for  the  damage.'  This  condition,  which 
he  annexes  to  the  privilege,  shows,  that  in  his  opinion,  there 
was  no  such  common  right  in  the  English  law,  inasmuch  ns 
it  depended  on  private  agreement  with  the  owner  of  the  soil. 
The  point  remained  in  this  state  of  uncertainty,  until  the 
case  of  Ball  v.  Herbert,  in  1789,''  bn. light  the  whole  doc- 
trine into  discussion.  The  case  was  respecting  a claim  to 
tow  on  the  bonk  of  the  river  Oiize,  in  Norfolkshire,  with  men 
and  horses,  whenever  it  was  necessary  for  the  purposes  of 
navigation,  doing  as  little  damage  as  possible.  It  was  ad- 
mitted that  the  Ouzc  was  a navigable  river  where  the  tide 
ebbed  and  flowed.  The  question  was,  whether  at  common 
law,  the  public  had  a right  to  tow  vessels  on  the  banks  of 
cither  side  of  a navignldc  river  ; and  it  was  investigated  and 
argued  with  great  ability.  All  the  cases  bearing  on  the  ques- 
tion were  collected  and  reviewed,  and  the  court  concluded 
that  thej-e  was  not,  and  never  had  been,  any  right  at  com- 
mon law,  for  the  public  to  low'  on  the  banks  of  navigable 
rivers.  The  claim  was  direct!)'  contrary  to  common  expe- 
rience ; and  it  was  observed  by  Lord  Kenyon,  that  the  navi- 


a Lib.  1 , c.  12.  sec.  C. 
h 1 Lorrf  Raym.  725.  6 .Vod.  Rep.  103. 

t TIar~.  /„  T.  p.  85,  GO,  87. 
d 3 Term  Rep.  253. 
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gnlors  on  the  Thames  were  frequently  obliged,  at  several 
places,  to  pass  from  one  side  of  the  river  to  the  other,  with 
great  inconvenience  and  delay,  because  they  had  no  such 
general  right.  It  was  admitted,  that  on  many  navigable 
rivers,  there  was  a custom  to  tow  on  the  banks  ; but  the 
privilege  in  those  cases  rested  on  the  special  custom,  and  not 
on  any  common  law  right.  The  statutes  which  have  given 
a right  of  towing  on  parts  of  the  Severn,  Trent,  and 
Thames,  are  evidence  that  no  such  general  right  before 
existed. 

(2.)  Of  casements  and  aquatic  rights. 

It  is  a settled  principle  in  the  English  law,  that  the  right 
of  soil  of  owners  of  land  bounded  by  the  sea,  or  on  navigable 
rivers,  where  the  tide  ebbs  and  flows,  extends  to  high-water 
mark  ; and  the  shore  below  common,  but  not  extraordinary 
high-water  mark,  belongs  to  the  public  ; and  in  England  the 
crown,  and  in  this  country  the  people,  have  the  absolute  pro- 
prietary interest  in  the  same,  though  it  may,  by  grant  or 
])rescription,  become  private  property.”  But  grants  of  land, 
bounded  on  rivers,  or  upon  the  margins  of  the  same,  or  along 
the  same,  above  tide  water,  carry  the  exclusive  right  and  title 
of  the  grantee  to  the  centre  of  the  stream  ; and  the  public, 
in  cases  where  the  river  is  navigable  for  boats  and  rafts,  have 
an  easement  therein,  or  a right  of  passage  as  a public  high- 
way. The  proprietors  of  the  adjoining  banks  have  a right 
to  use  the  land  and  water  of  the  river,  as  regards  the  public, 
in  any  way  not  inconsistent  with  the  easement ; and  neither 
the  state,  nor  any  other  individual,  has  the  right  to  divert  the 
stream,  and  render  it  less  useful  to  the  owners  of  the  soil.  It 


a Hate,  De  Jure  JUarit,  ch.  4,  5.  Rex  v.  Smith,  Dirug.  425.  In 
Connecticut,  it  was  held,  in  the  case  of  Eatl-IIaven  v.  liemingtcay,  7 
Conn.  Rep.  186,  that  the  owners  of  land  adjoining  a navigable  river, 
have  an  exclusive  right  to  the  soil  between  high  and  low  water  mark, 
for  tbs  purpose  of  erecting  wharves  and  stores. 
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would  require  an  express  exception  in  the  grant,  or  some  clear 
and  unequivocal  declaration,  or  certain  and  immemorial 
usage,  to  limit  the  title  of  the  owner,  in  such  cases,  to  the 
edge  of  the  river.  Where  a stream  is  used  in  a grant  as  a 
boundary  or  monument,  it  is  used  as  an  entirety  to  the  centre 
of  it,  and  to  that  extent  the  fee  passes.  Prima  'facie,  said 
the  vice  chancellor  of  England,"  the  proprietor  of  each  bank 
of  a stream  is  the  proprietor  of  half  the  land  covered  by  the 
stream.  If  the  same  person  be  owner  of  the  lands  on  botli 
sides  of  tlie  river,  he  owns  the  whole  river  to  the  extent  of 
the  length  of  his  lands  upon  it.  If  a fresh  water  river,  run- 
ning between  the  lands  of  separate  owners,  insensibly  gains 
on  one  side  or  the  other,  the  title  of  each  continues  to  gu  ad 
Jilutn  medium  aquee  ; but  if  the  alteration  be  sensibly  and 
suddenly  made,  tlie  ow'ucrship  remains  according  to  the  for- 
mer bounds,  and  if  the  river  should  then  forsake  its  channel 
and  make  an  entire  new  one  in  the  lands  of  the  owner  on 
one  side,  he  will  become  owner  of  the  whole  river,  so  far  as 
it  is  enclosed  by  his  land.  Tliis  is  the  general  doctrine  as  to 
alluvions.  If  soil  be  formed  out  of  the  sea  or  a river,  by  slow 
and  imperceptible  alluvion  and  accretion,  it  belongs  to  the 
owner  of  the  adjoining  land.*  Islands  situated  in  a river  do 
not  form  any  exception  to  this  general  principle,  and  they  be- 
long to  the  person  who  owns  the  land  on  that  side  of  the  river 
to  which  they  are  nearest,  though,  if  they  be  situated  in  the 
middle  of  the  river,  they  would  belong  in  severalty  to  the 
owners  on  each  side,  according  to  the  original  dividing  line, 
or  JUtim  aqua,  continued  on  from  the  place  where  the  wa- 
ters begin  to  divide." 


a Wright  r.  Howanl,  1 Simoni  <f-  Slewarl,  190. 
d Jutl.  Jiut.  3.  I.  30.  Bracton,  lib.  3,  cli.  3.  Hale,  De  Jure  Jtfo- 
ri»,  ch.  6.  2 Blackf.  Com.  Z61 , 26i.  The  King  r.  Lord  Yarboroogb, 
3 Barnto.  (f-  Crest.  91.  1 Dow,  N.  S.  178.  S.  C. 

c Hale,  De  Jure  Maris,  ch.  1, 2,  3.  1 and  6.  Braclon,  De  Acq. 
il<r.,lib.  ii.  ch.  2,sec.  2.  /Jig.  4 1 . 1 . 29.  The  King  v.  Smith, /Jo«g. 
Rej).  441.  Code  Mapoleon,  No.  561. 
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This  principle  of  the  common  law  lias  been  recognised 
and  prevails  in  the  stales  of  Maine,  Ncw-IIampshire,  Massa- 
chusetts, Connecticut,  Nevv-York,  iVew-Jersey,  Maryland, 
Ohio,  and  Virginia.''  lu  Mossacliuseits,  some  alterations  iu 


a Berry  v.  Carle,  3 Greenleaf’t  Hep.  2C9.  Morrison  v.  Keen,  Hid. 
474.  Claremont  V.  Carlion,  2 .A'".  JI.  Rep.  369.  King  v.  King,  7 
Mast.  Rep.  496.  Lunt  r.  Holland,  14  ibid.  149.  Ingraham  v.  Wil- 
kinson, 4 Pickering's  Rep.  2G8.  Adams  v.  Pease,  2 Conn.  Rep.  481. 
AVarnvr  v.  Soulbtrortli,  6 ibid.  471.  In  this  last  case  it  was  held,  that 
if  a wide  ditch  or  a wide  stone  wall  constituted  the  boundary  line,  and 
the  owner  on  one  side  conveyed  his  land,  bounding  the  grantee  on  the 
ditch  or  wall,  the  same  priuci,’jle  would  apply,  aod  the  grant  would  ex- 
tend to  the  centre  of  the  ditch  or  wall.  Palmer  v.  Mulligan,  3 Caines' 
Rep.  3US.  The  People  v.  Platt,  M Johns.  Rep.  195.  IluoUer  v. 
Cummings,  20  ibid.  90.  Ex  parte  Jennings,  6 Cuwen’t  Rep.  518.  Ar- 
nold V.  Mundy,  1 Ualtled't  Rep.  1.  Hayes.  Ex'r.  v.  Bowman,  I Ran- 
dniph't  Rep.  417.  Mead  v.  Haynes,  3 ibid.  33.  Gavit  v.  Chambers, 
'J  Ohio  Rep.  495.  Browne  v.  Kennedy,  b Harr.  Johns.  195.  In 
this  l.<st  case  it  was  held,  that  if  the  state  be  entitled  lu  the  soil  covered 
by  a river  not  navigable,  aod  grant  the  lands  lying  on  such  a river,  aod 
names  the  river  as  a boundary,  the  grantee  becomes  a riparian  proprie- 
tor, and  entitled  to  the  land  the  river  covers,  ad  Jilum  medium  aquae. 
A variety  of  cases  to  the  same  efieci,  arc  cited  in  the  Icarued  note  of 
the  reporter,  in  6 Cowen't  Rep.  544;  and  they  demonstrate  the  exis- 
tence of  the  rulo  that  a grantee,  bounded  on  a river,  (and  it  is  almost 
immaterial  by  what  mode  of  expression,}  goes  ad  medium  Jilum  aquae, 
unless  there  be  decided  language,  showing  a inaoifcst  intent  to  slop  shoit 
at  the  water's  edge.  In  the  case  of  the  Canal  Commissioners  v.  the 
People,  5 Wendell,  423,  the  language  of  the  judges  of  the  Court  of  Er- 
rors, in  New-Tork,  was,  that  by  the  rule  of  the  common  law  which  pre- 
vailed here,  grants  of  lands,  bounded  on  rivers  above  tide  water,  ex- 
tended usque  Jilum  aquae,  including  the  beds  of  rivers  and  tbe  islands 
therein;  and  tbe  exclusive  right  of  fishing,  unless  the  same  was  clearly 
intended  to  be  reserved,  but  subject,  ncvcrtbeless,  to  the  right  of  tbe 
public  to  use  the  waters  as  a highway.  The  right  of  the  riparian  owner 
to  tbe  stream,  is  as  sacred  as  other  private  property,  and  the  slate  can- 
not appropriate  tbe  water  to  public  uses  by  artificial  erections  or  im- 
provements, without  making  compensation.  Lands  under  the  waters 
of  navigable  lakes  are  placed  on  the  same  footing  with  lands  under  the 
waters  of  navigable  rivers,  and  they  require  a specific  grant  to  enable 
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the  common  law  have  been  made  by  statute  ; for  by  the 
colony  ordinance  of  1641,  and  by  usage  arising  therefrom, 
the  proprietors  of  the  adjoining  land,'  on  bays  and  arms  of 
the  sea,  and  other  places  where  the  tide  ebbs  and  flows,  go 
to  low-water  mark,  subject  to  the  public  easement,  and  not 
exceeding  one  hundred  rods  below  high-water  mark.  Ac- 
cording to  judicial  constructions  of  that  ordinance,  the  flats 
between  high  and  low  water  mark  may  be  occupied  by 
wharves  and  other  erections,  provided  the  casement  or  pas- 
sage be  not  too  much  obstructed."  The  common  law,  as  we 
have  already  seen,  has  been  rejected,  or  deemed  inapplicable 
to  the  great  inland  rivers  in  Pennsylvania,  and  the  owners 
of  the  land  on  the  banks  of  them  do  not,  as  of  course,  acquire 
a right  to  the  soil  covered  by  the  waters  of  the  rivers,  but  the 
soil  and  waters  of  the  rivers,  with  the  rights  and  privileges 
incident  thereto,  remain  in  the  public.*  In  South  Carolina 
the  doctrine  of  the  common  law  on  this  subject  has  been  held 
to  be  inapplicable  ; but  as  the  common  law  still  applies  to 
rivers  capable  of  being  made  navigable,  and  which  possess 
obstructions  to  the  passage  of  boats  of  every  description,  and 


the  rapariao  proprietor  to  go  beyond  the  shore,  and  the  grant  of  the  bed 
of  aueb  lakes  can  only  be  made  to  the  owner  of  the  adjoining  land. 
This  is  Ibo  rule  equally  as  to  the  waters  of  navigable  rivers  and  lakes 
by  statute.  J^ea-York  Revited  Slalutet,  vol.  1.  203,  sec.  G7. 

o Storer  v.  Freeman,  6 Mass.  Rep.  435.  Dane's  Abr,  vol.  ii.  693, 
694.  Parker,  Cb.  J.,  in  Ingraham  r.  Wilkinson,  4 Pickering's  Rep. 
258.  In  (he  case  of  the  Commonwealth  of  Massachusetts  v.  Wright, 
[the  American  Jurist.Ho.  6,  p.  185,)  it  was  decided,  in  1829,  that  a 
wharf  extending  into  the  navigable  channel  in  Uoston  harbour,  so  as  in 
the  course  of  time  to  injure  the  navigation,  was  indictable  as  a public 
nuisance  ; and  upon  conviction,  it  was  ordered  to  be  abated  at  the  ex- 
pense of  the  defendants.  Sec  Kex  v.  Lord  Grosvenor,  2 Starkie,  51 1, 
and  Hale,  De  Portibus  Maris,  ch.  7,  sec.  2.  Whether  the  erection  in 
such  cases  amounts  to  a common  nuisance,  is  a question  of  fact. 

b Carson  v.  Blazer,  2 Binney's  Rep.  475.  Shrunk  v.  The  President 
of  the  Schuylkill  Navigation  Co.,  14  Serg.  4-  Rawle,  71. 
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as  the  adjoining  owners  in  sucli  cases  go  ad  filum  aqua:,‘  the 
modifications  which  the  common  law  has  undergone  do  not 
seem  to  be  very  material. 

The  sea  shore,  according  to  Lord  Hale’s  definition,  is  the 
ground  between  the  ordinary  high  and  low  water  mark,  and 
it  prima  facie,  and  of  common  right,  belongs  to  the  king, 
but  may  be  vested  in  a subject  by  prescription,  or  by  grant, 
ns  if  the  king  grants  a manor  cvm  lillorc  maris  cidem  ad- 
jacente,  the  shore  itself  will  pass.*  Rut  it  was  said  by  the 
Ch.  J.,  in  Arnold  v.  Mundy,‘  that  a grant  bounded  upon 
navigable  water,  where  the  tide  ebbs  and  flows,  extended  to 
high-water  mark  when  the  tide  was  high,  and  to  low'-water 
mark  when  the  tide  was  low,  and  that  the  intermediate  space 
between  high-water  and  low-water  mark,  might  be  reclaim- 
ed, and  exclusively  appropriated  by  the  owner  of  the  adjacent 
land,  to  wdiarves,  buildings,  and  other  erections.  There  may 
be  a movable  freehold,  as  is  stated  by  Lord  Coke  and  if 
a grant  was  made  of  the  sea  shore,  the  freehold  would  shift 
as  the  sea  receded  or  encroached,  and  it  would  take  all  the 
soil  that  should,  from  time  to  time,  be  witliin  high  and  low 
water  mark.'  But  I should  apprehend  the  better  opinion  to 
be,  that  in  ordinary  grants  of  land  bounded  on  the  sea,  or  a 
river,  the  boundary  limit  must  be  stable,  either  at  ordinary 
high  or  low-water  mark,  and  not  subject  to  alternate  change 
with  the  flux  and  reflux  of  the  tide.  In  Handley's  Lessee 
V.  Anthony/  it  was  considered  as  a general,  natural,  and 
convenient  rule  of  construction  in  public  grants  of  territory 
bounded  by  a river,  instead  of  being  bounded  by  the  bank  or 


a Cotes  V.  Wadlington,  1 Jl'Cord'i  Rep.  580. 
b Hale,  De  Jure  Jlarie,  ch.  4 and  5.  By  the  Civil  Code  of  Louisi- 
ana, art.  442,  the  sea  shore  is  declared  to  be  that  space  of  land,  over 
srbicli  tlie  sea  spreads  in  the  highest  water,  during  the  winter  season. 
e 1 Hoisted' t Rep.  1. 
d Co.  Lilt.  48.  b. 

e Bayley,  J.,  in  Scratlon  t.  Brown,  4 Ramv.  Crese.  485. 

/ 5 rrheal.  Rep.  374. 
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shore,  to  take  the  permanent  river  for  the  boundary  line,  and 
that  would,  of  course,  carry  the  line  to  ordinary  low-water 
mark,  and  include  the  land  left  diurnally  l>are  by  the  receding 
of  the  water.  The  rule  was,  in  that  case,  applied  to  a coun- 
try or  state  bounded  by  a river  ; and  the  English  com- 
mon law  does  not  allow  the  riparian  owner,  under  the  grant 
of  the  sovereign,  of  lands  bounded  on  tide  waters,  to  go  be- 
yond ordinary  high-water  mark.*  Such  grants  are  con- 
strued most  favourably  for  the  king,  and  against  the  grantee  ; 
and  Sir  William  Scott  has  vindicated*  such  a rule  of  con- 
struction as  founded  in  wise  policy,  for  grants  from  the  crown 
are  made  by  a trustee  for  the  public,  and  no  alienation 
should  be  presumed,  that  was  not  clearly  and  indisputably 
expressed. 

The  law  with  respect  to  public  highways,  and  to  fresh 
water  rivers,  is  the  same,  and  the  analogy  perfect,  as  concerns 
the  right  of  soil.  The  owners  of  the  land  on  each  side  go  to 
the  centre  of  the  road,  and  they  have  the  exclusive  right  to 
the  soil,  subject  to  the  right  of  passage  in  the  public.  Being 
owners  of  the  soil,  they  have  a right  to  all  ordinary  remedies 
for  the  freehold.  They  may  maintain  an  action  of  ejectment 
for  encroachments  upon  the  road,  or  an  assize  if  disseised  of 
it,  or  trespass  against  any  person  who  digs  up  the  soil  of  it, 
or  cuts  down  any  trees  growing  on  the  side  of  the  road,  and 


a Par»on«,  Ch.  J.,  io  Slorer  v.  Freeman,  6 Mass.  Rep.  438.  Cor- 
(elyou  r.  Van  Brundt,  2 Johns.  Rep.  357.  In  Kean  v.  Stetson,  5 
PicJterin^-,  492,  it  «ras  considered,  that  the  niiolc  of  a narigablc  river 
included  within  high-water  mark,  on  each  side,  was  a public  highway, 
and  owners  of  the  adjoining  lands  hare  no  right  to  erect  wharves  and 
other  obstructions  between  high  and  low  water  mark,  if  it  materially 
injure  or  straiten  the  passage  for  vessels  and  boats.  A grant  or  pre- 
scription to  occupy  the  flats  of  a navigable  river,  with  wharves  and 
other  erections,  is  always  upon  the  implied  condition,  that  they  do  not 
essentially  impair  the  public  easement  in  the  stream,  for  then  the  erec- 
tion would  become  a nuisance. 
h 5 Rub.  Adm.  Rep,  182. 
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kft  there  for  shade  or  ornaraent.*  The  freehold,  and  all  pro- 
fits, belong  to  the  owners  of  the  adjoining  lands.  They  may 
carry  water  in  pipes  under  the  highway,  and  have  every  use 
and  remedy  that  is  consistent  with  the  servitude  or  easement 
of  a way  over  it,  and  with  police  regulations.*  The  esta- 
blished inference  of  law  is,  that  a conveyance  of  land  bounded 
on  a public  highway,  carries  with  it  the  fee  to  the  centre  of 
the  road  as  part  and  parcel  of  the  grant.  The  idea  of  an 
intention  in  a grantor  to  withhold  his  interest  in  a road  to 
the  middle  of  it,  after  parting  with  all  his  right  and  title  to 
the  adjoining  land,  is  never  to  be  presumed.  It  would  be 
contrary  to  universal  practice  ; and  it  wad  said,  in  Peek  v. 
Smith,  that  there  was  no  instance  where  the  fee  of  a high- 
way, as  distinct  from  the  adjoining  land,  was  ever  retained 
by  the  vendor.  It  would  require  an  express  declaration  to 
sustain  such  an  inference  ; and  it  may  be  considered  as  the 


u The  JV.  T.  Rmited  Slatula,  toI.  1.  525,  aec.  136,  tpecially  de- 
clare, that  all  trees  staodiDj  or  lyings  on  any  land  over  which  a high- 
way is  laid  out,  are  for  the  use  of  (he  owner  of  the  land,  except  such  of 
them  as  may  be  requisite  to  make  or  repair  (he  highway  or  bridges  on 
the  land. 

b I Rol.  Abr.  393.  B.  Goodtitle  r.  Alker,  1 Burr.  Rep.  133. 
Headlam  r.  Hedley,  1 HoU’t  JV.  P.  Rep.  463.  Cortelyou  v.  Van 
Bruodt,  3 Johns.  Rep.  357.  Jackson  t.  Hathaway,  15  Md.  447. 
Makepeace  r.  Worden,  1 Jf.  Hamp.  Rep.  16.  Peck  v.  Smith,  1 Conn. 
Rep.  103.  Periey  r.  Chandler,  6 Mate.  Rep.  454.  Robbins  ▼.  Bor- 
man, 1 Pickering’s. Rep.  122.  Adams  r.  Emerson,  6 Pick.  57.  Writ- 
ter  V.  Harvey,  1 JU'Cord,  67.  Bolling  v.  Mayor  of  P.,  3 Randolph, 
663.  Chambers  V.  Furry,  1 Tealet’  Rep.  Tbe  statute  of  New- 

Tork,  (Af.  F.  Revised  Statutes,  vol.  i.  525,)  allowing  tbe  owners  of 
lands  adjoining  highways  to  plant  trees  on  tbe  sides  of  tbe  road,  and  to 
bring  actions  of  trespass  for  injuring  them,  assumes  and  affirms  tbe 
principle  of  (be  common  law  in  relation  to  such  rights.  Though  a 
turnpike  corporation  has  only  an  easement  in  the  land  over  which  tbe 
turnpike  road  is  located,  a grant  of  tbe  use  of  (he  land  necessary  for 
tbe  enjoyment  of  tbe  franchise,  as  by  erecting  toll-bonses,  and  digging 
wells  and  cellars  for  tbeir  accommodation,  is  necessarily  implied. 
Tucker  v.  Tower,  9 Pick.  109. 

VoL.  III.  56 
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just  and  selllnd  dcwtrine,  that  a grant  of  land  bounded  upon 
a highway  or  river,  carries  the  fee  in  the  higliway  or  river  to 
the  centre  of  it.  But  it  is  competent  for  the  riparian  proprie- 
tor to  sell  his  upland  to  the  top  or  edge  of  the  bank  of  a river, 
and  to  reserve  the  stream,  or  flats  below  high-water  mark,  if 
he  does  it  by  clear  and  specific  boundaries.*  The  purcliaser, 
in  such  a case,  takes  the  bank  of  ibe  river,  as  it  is,  or  may 
thereafter  be  by  alluvion,  or  decrease  of  the  flow  of  the  river. 
He  takes  it  subject  to  the  common  incidents  which  may 
diminish  or  increase  the  extent  of  his  boundaries.*  He  may 
also  convey  the  bed  of  a stream  separate  from  the  land  which 
bounds  it.‘ 

The  civil  law  treated  very  extensively  of  these  incorporeal 
rights  annexed  to  land  ; and  what  in  the  common  law  are 
termed  easemcnls,  went  under  the  general  denomination  of 
servitudes,  because  they  were  charges  on  one  estate  for  the 
benefit  of  another.  Toullier  defines  servitudes  to  be  real 
rights,  jura  in  re,  existing  in  the  property  of  another.  Like 
incorporeal  Irereditaments,  they  have  been  held  not  to  pass 
without  a grant.**  By  virtue  of  such  a right,  thp  proprietor 
of  the  estate  charged  is  bound  to  permit,  or  not  to  do,  certain 
acts  in  relation  to  his  estate,  for  the  utility  or  accommodation 
of  a third  person,  or  of  the  possessor  of  an  adjoining  estate. 
Tire  term  is  a metaphorical  expression,  borrowed  from  per- 
sonal servitude,  but  the  charge  is  entirely  attached  to  real 
estates,  and  not  to  the  person.  Servitutum  ea  natura  est, 
ut  aliquid  patiatur  aut  non  facial.  Servitutem  non  ho- 
minem  debere  sed  rent.' 


a Storer  v.  Freeman,  6 Mau,  Rtp.  435.  17  Ibid.  299.  Jackson  r. 

Halbaway,  15  JoAtuon,  447. 

b Adams  v.  Froibiogliam,  3 Mau.  Rep.  352.  Scratton  v.  Brown,  4 
fiarnto.  4*  Creu.  485.  Dunlap  t.  Stetson,  4 Maton,  349. 
e Deo  V.  W right,  1 Pelert'  Cir.  tp.  64. 
d Orleans  Navigation  Company  v.  Netv.Orleans,  2 JIfarian,  214. 
e t*  t^*  Ibid.  8.  5,  6.  2.  TouUier't  Droit  doit  Frtute. 

tom.  iii.  n.  376.  IiutiluUi  of  the  CivU  Lav  rf  Spain,  by  Doctors  A,$e 
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The  regulations  in  the  civil  law  on  the  subject  of  urban 
and  rural  servitudes,  were  just  and  equitable,  and  (he  pro- 
visions made  to  define  and  protect  those  rights,  were  far 
more  minute  and  precise  than  those  which  are  to  be  found 


ud  Manuel,  translated  by  L.  F.  C.  Johntton,  ]836.  This  digest  of 
tbs  civil  jorisprudeoce  of  Spain  collects  summarily,  and  states  with 
great  precision,  ibe  Spanish  law  concerning  servitudes,  both  in  town 
and  country  ; (lib.  2,  tit.  6,)  and  it  appears  to  be  a very  close  adoption 
of  the  distinctions  of  the  civil  law  on  the  subject  of  rural  and  city  aer- 
▼icea.  The  Code  Mapoleon,  b.  3,  tit.  4,  has  also  condensed,  and  the 
Gitil  Code  of  Louieiana  has  borrowed  from  it,  the  principles  of  the  ci- 
vil law  on  the  subject  of  servitudes.  Before  (be  promulgation  of  (be 
code,  (here  were  many  French  treatises  on  servitudes,  and  in  the  Re- 
pertoire de  Jurieprudenee,  par  Merlin,  and  in  his  QueeUone  de  Droit, 
tit.  Servitude,  a crowd  of  Italian,  German,  and  F rencb  treatises  on  ser- 
vitudes, are  cited,  and  among  them  Ibo  Traite  dee  Servitudee,  by  La- 
laure,  which,  Toullier  says,  has  been  of  great  use  to  all  succeeding 
writers.  The  subject  is  treated  at  large  by  Merlin,  and  he  has  enriched 
it  with  forensic  discussions.  The  treatise  by  Desgodeta  was  a simple 
commentary  upon  the  law  of  buildings  under  (he  custom  of  Paris  ; but 
since  the  era  of  the  code,  M.  Le  Page  has  published  (wo  octavo  volumes, 
entitled, Lou  dee  Batimee,ou  leMbuveau  Deeffodete, in  which  (he  lawof 
vicinage,  in  relation  to  city  servitudes,  is  examined  with  great  minute- 
ness of  detail.  . The  Traili  du  Foieinage,  in  two  volumes  octavo,  by 
M.  Foumel,  a French  lawyer  of  the  old  regime,  discusses  at  large  the 
different  aubjects  embraced  by  the  law  of  vicinage  in  an  alphabetical  or 
dictionary  form ; and  he  it  a learned  and  voluminous  writer,  who  bat 
published  several  interesting  tracts  on  various  branches  of  the  law,  and 
who  speaks  with  freedom  and  contempt  of  the  great  mass  <.f  laws  and 
ordinances  promulgated  by  the  revolutionists  in  France  prior  to  1800, 
when  the  first  edition  of  bit  work  on  (he  law  of  vicinage  appeared.  In 
those  legislative  assemblies,  be  says,  there  were  peu  de  jurieconeultee, 
heaueoup  tChommee  de  loi,  Siuce  (be  new  code,  (he  Train  dee  Servi- 
tudee, euivani  lee  Prineipee  du  Code,  par  M.  Pardeeeue,  is  much  re- 
garded, and  this  eminent  professor  is  always  cited  by  Toullier  with  re- 
spect, though  be  combats  with  freedom  many  of  his  opinions.  Toullier 
himself  (tom.  iii.  336  to  554.)  has  discuued  the  whole  of  (hit  subject  of 
servitudes  upon  tbe  principles  of  (be  code,  with  bis  usual  order,  accura- 
cy and  learning. 
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on  the  same  subjects  in  the  books  of  the  common  law  ; and 
it  is  difficult  to  solve  many  questions  arising  on  those  rights, 
without  having  recourse  to  the  solid  aud  luminous  principles 
of  the  civil  law,  which  are  of  permanent  and  universal  appli- 
cation.” 

In  cities,  where  the  population  is  dense,  and  the  buildingfs 
compact,  a great  variety  of  urban  services  grow  out  of  the 
relation  of  vicinage.  There  is  the  right  of  support,  which 
arises  from  contract,  or  prescription  which  implies  a grant. 
This  right  is  where  the  owner  of  a house  stipulates  to  allow 
his  neighbour  to  rest  his  timbers  on  the  walls  of  bis  bouse. 
There  is  also  the  servitude  of  drip,  by  which  one  man  en- 
gages to  permit  the  waters  flowing  from  the  roof  of  his  neigh- 
bour’s house  to  fall  on  bis  estate.  So  there  is  the  right  of 
drain,  or  to  convey  water  in  pipes  through,  or  over  the  estate 
of  another.  The  right  of  way  may  also  be  attached  to  a 
house,  entry,  gate,  well,  or  city  lot,  as  well  as  to  a country 
farm.  These  servitudes  or  easements  must  be  created  by 
the  owner,  and  one  tenant  in  common  cannot  establish 
them  upon  the  common  properly  without  the  consent  of  his 
co-tenant* 

The  exercise  of  these  servitudes  may  be  limited  to  certain 
times.  The  right  of  drawing  water,  for  instance,  from  a 
neighbour’s  well,  may  be  confined  to  certain  hours,  or  a right 
of  passage  may  be  confined  to  a part  of  the  day.  If  there  be 
a party-wall  between  two  houses,  and  the  owner  of  one  of 


a M.  Foumel,  when  ipeakiog  of  the  Roman  law  in  relation  to  Ihii 
•ubject,  aaja,  that  Quelque  ckote  (jut  voui  demandtx  aux  loit  Romainet, 
ellet  vout  en  foumitterU  la  ripotue;  and  we  may  aay  of  that  law,  as  the 
younger  Pliny  said  of  Titus  Arislo,  who  was  an  accomplished  lawyer, 
and  bis  particular  friend  ; JWitf  at  qxtod  ditcert  velif,  quod  Hit  docere 
won  point. 

i Dig.  8.  1.  3.  Ibid.  8.  2.  19.  Pothier,  Coulume  d'Orleani,  InL 
to  tit.  13,  da  Seroituda,  art.  2,  n.  6.  See  also  bis  Traili  du  Quati- 
Contrat  de  Communmiti,  pauim.  Irutituta  of  tke  Ctvd  haul  of  Sjpain, 
by  Doctors  JUfo  and  Manud,  book  2,  tit.  6. 
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the  houses  pulls  it  down,  in  order  to  build  a new  one,  and 
with  it  he  lakes  down  the  party-wall  belonging  equally  to  him 
and  his  neighbour,  and  erects  a new  house  and  a new  wall, 
he  is  bound,  on  his  part,  to  pull  down  the  wall  and  reinstate 
it  in  a reasonable  time,  and  with  the  least  inconvenience ; 
and  if  the  necessity  of  the  reparation  of  the  old  wall  be  estab- 
lished, the  neighbour  is  bound  to  contribute  ratably  to  the  ex- 
pense of  the  new  wall.  But  he  is  not  bound  to  contribute  to 
building  the  new  wall  higher  than  the  old  one,  nor  with  more 
costly  materials.  All  such  extra  expense  must  be  borne  ex- 
clusively by  him  who  pulls  down  and  rebuilds.*  If  the  owner 
of  a house  in  a compact  town  finds  it  necessary  to  pull  it 
down,  and  remove  the  foundations  of  his  building,  and  he 
gives  due  notice  of  his  intention  to  the  owner  of  the  adjoining 
house,  he  is  not  answerable  for  the  injury  which  the  owner 
of  that  house  may  sustain  by  the  operation,  provided  he  re- 
move his  own  with  reasonable  and  ordinary  care.*  Where 
there  had  been  no  party-wall,  but  the  walls  of  the  bouse  pull- 
ed down  stood  wholly  on  its  lot,  yet  if  the  beams  of  the  other 
house  rested  upon  the  wall  pulled  down,  and  hod  done  so  for 
a period  sufiicient  to  establish  an  easement  by  prescription, 
the  owner  of  the  adjoining  house  would  be  entitled  to  have 
his  beams  inserted  for  a resting  place  in  tlie  new  wall.  Such 
an  easement  is  continual,  without  requiring  the  constant  and 
immediate  act  of  man  ; and  it  is  an  apparent  one,  shown  by 
an  exterior  work  ; and,  consequently,  it  has  the  qualities  suf- 
ficient by  the  common  law,  and  also  deemed  in  the  French 
law  sufficient,  to  establish  an  casement  by  prescription.*  It 
has  been  held,  in  England,  that  the  owners  of  a party-wall, 
built  at  joint  expense,  and  standing  partly  on  the  land  of  each, 
are  not  tenants  in  common,  but  each  party  continues  owner 


a Campbell  r.  Mesier,  4 Johtu.  Ch.  Rep.  334.  Polhier,  Du  Quan- 
Control  do  Communaule,  No.  187 — \9i.  220,  22t. 

6 PejrtoD  7.  St.  Tbomat’  Hoapital,  9 Bamw.  4:  Crete,  ’lib.  Maa- 
aey  v.  Goyaer,  4 Carr.  4r  Payne,  161. 
c Code  JfUpoUon,  No.  690. 
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of  his  land,  and  has  a right  to  the  use  of  the  wall,  and  a 
remedy  for  a disturbance  of  that  right.  But  the  common  use 
of  a wail  separating  adjoining  lots  belonging  to  different  own- 
ers, is  prima  facie  evidence  that  the  wall,  and  the  land  on 
which  it  stands,  belong  equally  to  the  different  owners,  in 
equd  undivided  moieties,  as  tenants  in  common.* 

In  coiineclion  with  this  subject  of  party-walls,  may  be  men- 
tioned the  law  concerning  division  fences  between  the  owners 
of  adjoining  lands.  These  interests  are  generally  the  object 
of  local  statute  regulations.  The  doctrine  is,  that  at  com- 
mon law  the  tenant  of  a close  was  not  bound  to  fence  against 
an  adjoining  close,  unless  by  force  of  prescription,  and  if 
bound  by  prescription  to  fence  his  close,  he  was  not  bound  to 
fence  against  any  cattle  but  such  as  were  rightfully  in  the 
adjoining  close.  If  not  bound  at  common  law  to  fence  bis 
land,  be  was  nevertheless  bound,  at  his  peril,  to  keep  his  cat- 
tle on  bis  own  grounds,  and  prevent  them  from  escaping. 
The  legal  obligation  of  the  tenants  of  adjoining  lands  to  make 
and  maintain  partition  fences,  where  no  prescription  exists, 
and  no  agreement  has  been  made,  rests  entirely  on  positive 
provisions  by  statute  ; and  trespass  will  lie  against  the  owner 
of  cattle  entering  on  the  grounds  of  another,  though  there  be 
no  fence  to  obstruct  them,  unless  he  can  protect  himself  by 
statute,  or  prescription,  or  agreement.  The  public  have  no 
rights,  even  in  a public  highway,  but  a right  of  way  or  pas- 
sage, and  if  cattle  be  placed  in  the  highway  for  die  purpose  of 
grazing,  and  escape  into  an  adjoining  close,  the  owner  of  the 
catUe,  unless  he  owns  the  soil  of  that  part  of  the  highway  on 


a Matts  V.  Hawkios,  .t  Taunt.  Rep.  20.  Cubitt  v.  Porter,  8 Bamu. 
4-  Creu.  2S7.  Tbe  building  act  of  14  Oeo.  lit.  cb.  78,  bas  gireo  to 
each  paity  certain  easements  in  the  wall  on  tbe  land  of  the  other,  and 
has  made  special  and  ample  provision  on  the  suited  of  houses  and  par- 
tition walls  in  the  city  of  London.  Some  statute  regulations  of  that 
kind  seem  to  be  required  in  large  cities,  though  in  France  tbe  customs 
of  Paris  and  Orleans  have  supplied  the  place  of  more  minute  statute 
prorisioDS. 
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which  he  placed  his  cattle,  cannot  avail  himself  of  the  insuf- 
ficiency of  the  fences,  in  excuse  of  the  trespass.* 

Important  questions  have  arisen  in  respect  to  the  use  of 
running  waters,  between  difierent  proprietors  of  portions  of 
the  same  stream  ; and  such  questions  are  daily  growing  in 
interest,  as  the  value  of  water  power  is  more  and  more  felt  in 
manufacturing  establishments. 

Every  proprietor  of  lands  on  the  banks  of  a river,  has  natu- 
rally an  equal  right  to  the  use  of  the  water  which  flows  in  the 
stream  adjacent  to  his  lands,  as  ii'was  wont  to  run,  (currere 
tolebal,)  without  diminution  or  alteration.  No  proprietor  has 
a right  to  use  the  water,  to  the  prejudice  of  other  proprietors, 
above  or  below  him,  unless  he  has  a prior  right  to  divert  it,  or 
a title  to  some  exclusive  enjoyment.  He  has  no  property  in 
the  water  itself,  but  a simple  usufruct  while  it  passes  along. 
Aqua  currit  et  debet  currere,  is  the  language  of  the  law. 
Though  he  may  use  the  water  while  it  runs  over  his  land, 
he  cannot  unreasonably  detain  it,  or  g^ve  it  another  direction, 
and  be  must  return  it  to  its  ordinary  channel  when  it  leaves 
bis  estate.  Without  the  consent  of  the  adjoining  proprietors, 
he  cannot  divert  or  diminish  the  quantity  of  water  which 
would  otherwise  descend  to  the  proprietors  below,  nor  throw 
the  water  back  upon  the  proprietors  above,  without  a grant, 
or  an  uninterrupted  enjoyment  of  twenty  years,  which  is  evi- 
dence of  it.*  This  is  the  clear  and  settled  general  doctrine  on 


a Rust  T.  Low,  6 Mnu.  Rep.  90.  Little  v.  Lathrop,  5 Greenleaf, 
356.  Stackpole  v.  Healy,  16  Mau.  Rep.  33.  Avery  v.  Maxwell,  4 
n.  Rep.  36.  Wells  v.  Howell,  19  Johnton,  385.  Holladay  v. 
Marsh,  3 Wendell,  142.  The  AC  Y.  Revised  Statutes,  vol.  i.  353 — 355, 
bare  prescribed  rules  for  making  and  maintaining  sufficient  divisioo 
feoces  between  the  owners  of  adjoining  lands,  but  there  is  an  express 
exception  in  favour  of  owners  choosing  to  let  their  lands  lie  open,  and 
in  that  case  I apprehend  that,  as  a general  rule,  the  respective  owners 
would  be  remitted  to  their  common  law  rights  and  duties. 

b Dig.  39.  3,  4 and  10.  PoUiier,  Traite  du  Control  de  Sociiti,  te- 
condapp.tio.S36,i31.  Brown  r.  Best,  1 Wilt.  Rep.  174.  Beale; 
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the  subject,  and  all  the  difficulty  that  arises  consists  in  the 
application.  The  owner  must  so  use  and  apply  the  water,- 
as  to  work  no  material  injury  or  annoyance  to  his  neighbour 
below  him,  who  has  an  equal  right  to  the  subsequent  use  of 
the  same  water.  Streams  of  water  are  intended  for  the  use 
and  comfort  of  man ; and  it  would  be  unreasonable,  and  con- 
trary to  the  universal  sense  of  mankind,  to  debar  every  ripa- 
rian proprietor  from  the  application  of  the  water  to  domestic, 
agricultural,  and  manufacturing  purposes,  provided  the  use  of 
it  be  made  under  the  limitations  which  have  been  mentioned ; 
and  there  will,  no  doubt,  inevitably  be,  in  the  exercise  of  a 
perfect  right  to  the  use  of  the  water,  some  evaporation  and 
decrease  of  it,  and  some  variations  in  the  weight  and  velocity 
of  the  current.  But  de  minimis  non  curat  lex,  and  a right 
of  action  by  the  proprietor  below  would  not  necessarily  flow 
from  such  consequences,  but  would  depend  upon  the  nature 
and  extent  of  the  complaint  or  injury,  and  the  manner  of 
using  the  water.  All  that  the  law  requires  of  the  party,  by 
or  over  whose  land  a stream  passes,  b,  that  be  should  use 
the  water  in  a reasonable  manner,  and  so  as  not  to  destroy, 
or  render  useless,  or  materially  diminish,  or  affect  the  appli- 
cation of  the  water  by  the  proprietors  below  on  the  stream. 
He  must  not  shut  the  gates  of  his  dams  and  detain  the  water 
unreasonably,  or  let  it  off  in  unusual  quantities,  to  the  an- 


T.  Sbatr,  6 Eatl’i  Rep.  208.  W right  T.  Howard,  1 Simon  Sf  Stuart, 
190.  Gardner  r.  Village  of  Newburgh,  2 Johm.  Ch.  Rep.  162.  Bel- 
knap V.  Belknap,  ibid.  463.  Merritt  v.  Parker,  1 Coxe'i  JV.  J.  Rep. 
460.  Tjler  t.  Wilkinson,  4 Maton,  397.  Coalter  v.  Hunter,  4 Ran- 
dolph, 58.  Hammond  v.  Fuller,  1 Paige,  197.  Hutchinson  r.  Cole- 
man, 6 Halited,  74.  In  the  case  of  Barron  and  Craig  v.  Corporation  of 
Baltimore,  {.dmerican  Jurist,  No.  4,  p.  203,}  the  Corporation,  in  the 
exercise  of  their  municipal  powers,  diverted  certain  streams  from  their 
natural  channels  to  a point  near  the  plaintiff's  wharf  on  navigable  wa- 
ter within  the  harbour  and  cit;  of  Baltimore,  to  which  point  a large  de- 
posit of  sand  and  earth  was  carried  down  b;  the  streams  and  injured  the 
value  of  the  wharf.  It  was  held,  that  a private  action  lay  for  the  da- 
mage arising  from  this  corporate  act. 
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noyance  of  his  neighbour.*  Potliier  lays  down  the  rule  very 
strictly,  that  the  owner  of  the  upper  stream  must  not  raise 
the  water  by  clams,  so  as  to  make  it  fall  with  more  abun- 
dance and  rapidity  tlian  it  would  naturally  do,  and  injure  the 
proprietor  below.*  But  this  rule  must  not  be  construed  lite- 
rally, for  that  would  ue  to  deny  all  valuable  use  of  the  water 
to  the  riparian  proprietors.  It  must  be  subjected  to  the  qua- 
lifications which  have  been  mentioned,  otherwise  rivers  and 
streams  of  water  would  become  utterly  useless,  either  for 
manufacturing  or  agricultural  purposes.  The  just  and  equi- 
table principle  is  given  in  the  Roman  law  : — Sic  enim  de- 
bere  quern  vxclioTcm  agrum  snum  facere,  ne  vicini  dete- 
riorem  facials 

This  natural  right  to  the  use  of  waters,  as  an  incident  or 
particular  easement  to  the  land,  may  be  abridged,  or  enlarged, 
or  modified,  by  grant  or  prescription.  Though  a stream  be 
diminished  in  quantity,  or  corrupted  in  qualit}',  by  means  of 
the  exercise  of  certain  trades,  yet  if  the  occupation  of  the 
party  so  taking  or  using  it,  has  exbled  for  so  long  a time  as 
to  raise  the  presumption  of  a grant,  the  other  party  whose 
land  is  below,  must  take  the  stream  subject  to  such  adverse 
right ; and  twenty  years  exclusive  enjoyment  of  the  water 
in  any  particular  manner,  affords,  according  to  the  English 
law,  and  the  law  of  New-York,  Massachusetts,  and  several 
other  states,  presumption  of  such  a grant."*  But  nothing  short 


a Beissell  r.  Stroll,  4 DalUu'  Rep.  21 1.  Palmer  v.  Mulligan,  3 
Catner'  Rep.  301.  Colburn  T.  Richards,  \3  Mast.  Hep.  iiO,  Cook 
V.  Hull,  3 Pickering's  Rep.  269.  Runnels  ».  Gullen,  2 JV.  H.  Rep 
532.  Tyler  r.  Wilkinson,  4 Maion,  397.  Merritt  v.  BriockerhoiT, 
17  Johns.  Rep.  306.  Van  Bergen  v.  Van  Bergen,  3 Johns.  Ck.  Rep. 
282.  Williams  v.  Morland,  2 Bamw.  Cress,  010.  Thompson  r. 
Crocker,  9 Pick.  59. 

5 Traite  du  Control  de  Societe,  second  app.  No.  236. 
c The  Code  JTapoleon,  No.  640,  641.  643,  644,  establishes  tbe  same 
just  rules  in  the  use  of  running  waters. 

d Tbe  time  of  limitation  varies  in  particular  states.  Thus,  in  Con- 
VOL.  III.  56 
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of  a contract,  or  of  such  a time  of  enjoyment  of  water  divert- 
ed from  the  natural  channel,  or  interrupted  by  dams,  or  other 
obstructions,  or  materially  changed  in  its  descent  or  character, 
will  justify  the  owner  as  against  any  land  owner  lower  down 
the  stream,  to  whom  such  alterations  are  injurious.  In  the 
character  of  riparian  proprietors,  persons  arc  entitled  to  the 
natural  flow  of  the  stream  without  diminution  to  their  injury, 
and  to  them  may  be  applied  the  observation  of  Whitlock,  J., 
in  Shury  v.  Pig"ott,“  that  a water  course  begins  ex  jure 
nalura,  and  having  taken  a course  naturally,  it  cannot  be 
diverted.  But,  on  the  other  hand,  the  owners  of  artificial 
works  may  acquire  rights  by  actual  appropriation  as  against 
the  riparian  proprietor,  and  tlie  extent  of  the  right  is  to  be 
measured  by  the  extent  of  the  appropriation,  and  the  use  of 
the  water  for  a period  requisite  to  establish  a conclusive  pre- 
sumption of  right.  In  such  a cose,  the  natural  right  of  the 
riparian  proprietor  becomes  subservient  to  the  acquired  right 
of  the  manufacturer.*  The  general  and  established  doctrine 
is,  that  an  exclusive  enjoyment  of  water,  or  of  light,  or  of  any 
other  easement  in  any  particular  way,  for  twenty  years,  or 
for  such  other  periotl  less  than  tw'cnty  years,  which  in  any 
particular  state  is  the  established  period  of  limitation,'  and 
enjoyed  without  interruption,  becomes  an  adverse  enjoyment 
suflicient  to  raise  a presumption  of  title  os  against  a right  in 
any  other  person,  which  might  have  been,  but  was  not  as- 


necticat  and  Vermont,  tbe  term  of  prescription  is  fineen  years,  and  in 
South  Carolina,  five  years ; (Manning  v.  Smith,  6 Conn.  Rtp.  2t!9. 
Martin  v.  Bigelow,  2 .dutens,  184.  Anderson  v.  Gilbert,  1 Bay'$  Rep, 
375,)  but,  I presume,  that  generally,  in  this  country, we  follow  the  Eng. 
lisb  time  of  prescription.  It  was  so  understood  by  Cb.  J.  Parker,  in 
Gayetty  v.  Beihune,  \4  J^Iiut,  Rep,  49. 

a 3 Buhl.  Rep.  339. 

b Brown  V.  Best,  1 IFilt,  Rep.  174.  Bealey  v.  Sbaw,  6 KaH't 
Rep.  208.  Tyler  v.  Wilkinson,  4 .Vaton,  397.  Hatch  v.  Dwight,  17 
Mate.  Rep.  289. 

c State  V.  Wilkinson,  2 Vermont  Rep.  480. 
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serted.*  The  right  is  confined  to  the  extent,  and  the  mode 
of  the  enjoyment  during  the  twenty  years.  All  that  the  law 
requires  is,  that  the  mode  or  manner  of  using  the  water 
should  not  be  materially  varied,  to  the  prejudice  of  other 
owners  ; and  the  proprietor  is  not  bound  to  use  the  water  in 
the  same  precise  manner,  or  to  apply  it  to  the  same  mill,  for 
such  a construction  of  the  rule  would  stop  all  improvements 
in  machinery.*  He  is  only  not  to  vary  the  enjoyment  to  the 
prejudice  of  his  neighbour.  He  may,  by  his  erections  and 
dams,  incretise  the  quantity  of  the  water  appropriated,  or 
increase  the  velocity  of  the  current  below,  provided  no  mate- 
rial injury  be  produced  to  the  laud  or  works  of  the  occupant 
of  the  stream  below  him,  or  to  his  enjoyment  of  them.  This 
presumption  of  title  founded  on  that  enjoyment,  is  equally 
well  established  in  English'  and  American  law.'*  To  render 


a Shaw  t.  Crawford,  10  Johns.  Rfp.  236.  Bcaley  v.  Shaw,  6 East, 
214.  But  the  makiog'  aud  enjoying  of  window  lights  for  20  years,  will 
not  include  the  owner  of  the  adjoining  premises,  and  prevent  him  from 
building  up  against  such  lights,  unless  there  be  evidence  of  bis  know- 
ledge of  the  fact  as  a suQicieut  foundation  for  presuming  a grant.  And 
the  presumption  of  knowledge  of  the  windows  will  not  be  made  against 
the  owner,  merely  from  the  fact  that  he  bad  a tenant  in  possession  du- 
ring the  time,  who  might  he  altogether  inditferent  and  careless  as  to  the 
encroachment.  Daniel  r.  North,  1 1 East,31i. 

6 Palmer  V.  Kcbblewhaite,  2.$Aoi«.  250. 

c Lewis  V.  Price,  Esp.  Dig.  636.  Bradbury  v.  Grinsell,  2 Saund. 
Rep.  175,  a.  Brown  v.  Best,  1 U'its.  Hep.  174.  Bcaley  r.  Shaw,  6 
East's  Rep.  203.  BaUlon  v.  Benslrd,  1 Campb.  A'.  P.  Rep.  463. 
Saunders  v.  Newman,  1 Darnio.  S;  Aid.  258.  Barker  v.  Richardson, 
4 Bama.  if  Aid.  510.  I.ewis  v.  Cross,  2 Bomtr.  ^ Cress.  686.  Wil- 
liams r.  Morland,  ibid.  910.  Livatt  r.  Wilson,  3 liingh.  Rep.  115. 
Gray  v.  Bond,  2 Brod.  <(•  Bingh.  667.  Wright  v.  Howard,  1 Simon 

Sluorl,  190. 

d Hazard  r.  Hobinson,  3 JHason's  Rep.  272.  Sherwood  v.  Burr,  4 
Day’s  Rep.  Z44.  Ingraham  v.  Hutchinson,  2 Conn.  Rep.  504.  Stiles 
V.  Hooker,  7 Coteen’s  Rep.  266.  Campbell  v.  Smith,  3 Halsted’s  Rep. 
139.  Cooper  v.  Smith,  9 Serg.  if-  Raicle,  26.  Strickler  v.  Todd,  10 
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the  enjoyment  of  an  casement  for  twenty  years  a presump- 
tion ct  de  jure,  or  conclusive  evidence  of  right,  it  must 
have  been  continued,  uninterrupted,  and  adverse,  that  is,  un- 
der a claim  of  right,  with  the  acquiescence  and  knowledge  of 
the  owner.”  The  time  of  enjoyment  requisite  for  the  pre- 
scription is  deemed  to  be  uninterrupted  when  it  is  continued 
from  ancestor  to  lieir,  and  from  seller  to  bu3'er.  It  must  be 
a lawful  continuation  from  one  person  to  another,  and  any 


dnd.  63.  Tjler  v.  WilkinBOD,  4 JUaton,  397.  Id  Mauacbusetti,  the 
common  law  remedy  against  a mill  owner,  for  overfiowing  another's 
land,  is  taken  away,  and  a special  and  more  limited  remedy  anbitituted. 
The  Provincial  statute  of  1713,  allowed  the  dams  of  com  and  saw- 
mills to  stand,  though  they  should  cause  the  land  of  others  to  be  over- 
flowed, and  the  injured  party  was,  by  a particular  process,  to  have  an 
annual  compensation  in  damages  assessed  by  a jury.  Mills,  in  the  in- 
fancy of  the  country,  were  public  casements,  and  required  marked  en- 
couragement. Dul  this  statute  was  substantially,  and  Ch.  J.  Parker 
thinks  incautiously,  renewed  in  179C,  when  the  necessity  of  such  en- 
couragement to  mill  erections  bad  ceased,  anyl  lands  bad  greatly  risen 
in  value,  (Stowell  r.  Flagg,  1 1 Man.  Rep.  364.}  There  are  similar 
statute  provisions  in  the  states  of  Maine,  Kbode-lsland  and  Virginia, 
and  they  appear,  said  the  Ch.  Justice,  to  be  material  and  unjustifiable 
abridgements  of  the  common  law  right  to  the  enjoyment  of  property. 
In  V'irginia,  the  statute  regulation  concerning  the  use  of  running 
streams,  and  the  erection  of  mill  dams,  provides,  that  if  a person  own- 
ing lands  on  both  sides  of  a stream,  wishes  to  build  a dam,  be  may  ap- 
ply at  ouce,  n ithout  notice,  to  the  owners  of  the  land  above  and  below, 
for  a writ  ad  quad  damnum.  The  jury  summoned  under  that  writ  are 
to  examine  the  lands  above  and  below  belonging  to  others,  and  declare 
the  damages  that  would  arise  to  the  several  proprietors,  who  are  then  to 
be  summoned,  and  the  court  determines  whether,  under  all  the  circum- 
stances, leave  ought  to  be  given  to  build  the  dam.  If  given,  the  party 
applying  is  laid  under  certajs  conditions  for  preventing  the  obstruction 
of  the  passage  fur  fish  and  ordinary  navigation,  and  convenient  crossing 
of  the  water  course,  as  should  seem  meet.  The  applicant,  upon  paying 
the  damages  assessed,  to  the  parties  entitled,  may  proceed  to  erect  his 
mill  and  dam,  2 Rev.  Code,  c.  235.  Crenshaw  v.  Slate-River  Compa- 
ny, 6 Rando/ph,  245. 

a Bracton,  lib.  2,  c.  23,  sec.  1.  Sargent  v Ballard,  9 Pick.  251. 
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interruption  of  the  enjoyment  by  an  adverse  claim  and  pos- 
session, destroys  the  prescription.” 

Tlie  coses  usually  say,  that  this  right,  acquired  by  twenty 
years  undisturbed  and  uninterrupted  enjoyment  of  an  ease- 
ment, is  founded  on  the  presumption  of  a grant  or  release, 
and  if  so  it  is  not  an  absolute  title,  but  one  that  is  liable  to 
be  rebutted  by  circumstances,  and  is  to  stand  good  until  the 
presumption  of  title  be  fully  and  fairly  destroyed.  This  was 
the  doctrine  so  late  as  the  cases  of  Campbell  v.  TPrVsow,* 
and  of  lAvett  v.  Wilson,'^  and  it  is  the  prevalent  language 
in  all  the  books,  English  and  American.  But  some  of  the 
later  English  authorities  seem  to  give  to  this  presumption  the 
most  unshaken  stability,  and  they  say  it  is  conclusive  evi- 
dence of  title.  In  Tyler  v.  Wilkinson,^  where  the  whole 
law  on  the  subject  is  stated  with  learning,  precision,  and 
force,  the  presumption  is  even  mode  to  be  one  juris  et  de 
jure,  and  to  go  to  the  extinguishment  of  the  right  in  various 
ways,  as  well  as  by  grant.  The  operation  of  the  presump- 
tion, founded  on  the  fact  of  the  uninterrupted  enjoyment  of 
the  easement  for  twenty  years,  is  said  to  exist,  notwithstand- 
ing personal  disabilities  of  particular  proprietors  might  have 
intervened,  and  where,  in  the  ordinary  course  of  proceedings, 
grants  would  not  be  presumed. 

The  nature  and  extent  of  the  right  acquired  by  prior  occu- 
pancy of  a running  stream  becomes  frequently  an  important 
and  vexatious  question  between  different  riparian  proprietors. 
The  law  gives  considerable  weight  and  effect  to  the  first  ap- 
propriation of  the  elements  of  light,  air,  and  water  ; and, 
therefore,  if  I build  my  house  close  to  my  neiglrbour’s  wall,  I 
cannot  compel  him  to  demolish  it,  though  it  may  obstruct  my 
light,  fur  the  first  occupancy  is  in  him.  On  the  other  hand. 


a Inti.  Jutlin.  lib.  2,  tit.  6,  sec.  7,  8.  Sarfreat  r.  Ballard,  ub.  tup, 
b 3 Eatl't  Rep.  29  t. 
e 3 Bing.  Rep.  115. 
d 4 Maton,  397. 
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according  lo  the  English  law,  the  owner  of  a house  will  be 
restrained  by  injunction,  and  he  will  be  liable  to  an  action  on 
the  case,  if  he  makes  any  erections  or  improvements,  so  as  to 
obstruct  the  ancient  lights  of  an  adjoining  house."  So,  if  1 , 
make  a tanyard,  which  renders  less  pleasant  and  salubrious 
the  air  of  the  house  and  garden  subscriuently  established  ad- 
joining it,  the  nuisance  is  said  to  be  without  ajemedy  to  the 
person  who  voluntarily  plants  himself  near  it.‘  If  1 am  the 
first  person  who  applies  the  water  of  a running  stream  to 
the  purpose  of  irrigation,  or  of  a mill,  I cannot  afterwards  be 
lawfully  disturbed  in  any  essential  degree,  in  tbe  exercise  of 
my  right,  provided  the  water  be  used  by  me  in  such  a rea- 
sonable manner,  as  not  to  divert  the  natural  course  of  the 
stream  from  the  lands  below,  nor  essentially  to  destroy  the 
same  use  of  it  ns  it  naturally  flowed  over  the  lands  of  the 
proprietors  above  and  below  me.'  Prior  occupancy  short  of 


a Wilson  v.  Peto,  6 Moore,  C.  B.  47.  By  tlie  custom  of  the  city  of 
London,  a man  maj  buiJd  to  any  height  upon  ancient  foundations,  aU 
though  he  may  darken  his  neighbours' lights  thereby,  provided  all  the 
four  walls  belong  to  him,  but  (he  privilege  does  not  apply  if  he  owns  on- 
ly three  of  the  walls ; and  a reversioner  may  recover  for  obstructing  an 
aucieot  light,  to  the  injury  of  his  reversionary  interest.  Stiadwell  v. 
Hutchinson,  3 Carr,  dp  Payne^  615.  The  action  may  be  repealed  for 
the  continuance  of  tlie  nuisance,  4 ibid.  333.  S.  C.  This  common  law 
right  of  prescription  in  favour  of  ancient  lights,  does  not  reasonably  or 
c<]uitably  spply,  and  it  is  not  the  presumed  intcDlion  of  the  owners  of 
city  lots,  that  it  ever  should  be  applied  to  buildings  on  narrow  lots  in  the 
rapidly  growing  cities  iu  this  country.  By  sucii  a prescriptive  claim, 
tbe  value  of  vacant  lots,  and  of  lots  with  old  and  low  buildings  upon 
them,  would  be  destroyed,  if  substantial  buildiugs  could  not  be  erected 
on  them,  lest  they  might  obstruct  the  light  and  prospect  of  the  side  lights 
of  some  building  on  an  adjoining  lot,  which  had  stood  for  twenty  years. 

b 2 BUukt.  Com.  14.  403.  Com.  Di^.  tit.  Action  upon  the  Casejor 
a JVoivance,  C.  Van  Bergen  v.  Van  Bergen,  3 Johm.  Ch.  Pep.  *232. 
Rex  V.  Cross,  2 Carr.  Sf  Payne  A*.  P.  Rep.  4C3.  Back  v.  Stacy,  2 
Ruttell,  121. 

e Platt  V,  Johnston,  15  Juhnt.  Rep.  2I3,  In  Hatch  v.  Dwight,  17 
Mats.  Rtp.  CCD,  the  Ch.  J.  went  beyond  the  doctrine  in  the  text,  for  he 
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the  statute  term  of  prescription,  and  without  consent  or  grant, 
will  not  confer  any  exclusive  right  as  between  diHerent  ripa- 
rian proprietors,  to  the  use  of  a running  stream.*  If,  how- 
ever, the  prior  occupant  has  enjoyed  the  use  of  water  in  any 
particular  mode  for  twenty  years,  so  ns  to  have  acquired  a 
title  by  prescription,  he  is,  in  that  case,  entitled  to  remain  un- 
disturbed in  his  possession,  in  the  mode,  and  to  the  extent 
commensurate  with  the  right  as  it  has  been  acquired  and  de- 
fined by  enjoyment.*  But  if  the  prior  use  of  the  stream 
should  have  l)cca  materially  altered  within  the  twenty  years, 
to  the  injury  or  annoyance  of  any  adjoining  occupant,  who 
had,  in  the  mean  time,  possessed  himself  of  the  use  of  the 
water,  the  title  by  prescription  would  be  wanting  as  to  such 


said,  that  tlie  firet, occupant  of  a mill-site,  hy  erecting  a dam  and  mill, 
had  a right  to  water  sufficient  to  work  bis  wheels,  even  if  it  should  ren- 
der useless  tho  privilege  of  any  one  above  or  below  upon  the  same 
stream.  If  the  right  of  prior  occupancy,  in  the  case  slated,  did  nut  go 
thus  far,  the  water  privilege  would  seem  to  be  rendered  wholly  useless 
for  mill  purposes  to  all  parlies.  A more  limited  rule  was  laid  down  in 
Marlin  V.  Bigelow,  3 .4iiten<'  Vermont  Rrp.  iS4  ■,  for  it  was  i,>erebeld, 
that  the  mere  prior  occupancy  of  a running  slrea  '<  by  a mill,  did  not 
prevent  another  person  from  using  the  s.ame  water  aoove,  on  the  same 
stream,  in  a prudent  way,  unless  the  mill  below  had  been  erected  and 
the  water  used  for  it  more  than  fifteen  years,  being  the  period  of  limita- 
tion. Tho  court  said,  that  the  common  law  on  this  point  was  not  appli- 
cable in  Vermont,  as  it  would  go  to  allow  the  person  who  erected  the 
first  mill  on  a small  stream,  to  control  and  defeat  all  mill  privileges  on 
the  same  stream  above  him.  So,  in  Anthony  v.  Lapham,  5 Pickering, 
175,  it  was  declared,  that  the  owner  of  land,  through  which  a natural 
stream  flows,  may  use  it  for  watering  his  cattle  or  irrigating  his  land, 
but  he  must  use  it  in  the  latter  way  so  as  to  do  the  least  possible  injury 
to  his  neighbour  below,  and  be  must  return  the  surplus  into  the  natural 
channel. 

a Tyler  v.  Wilkinson,  4 Mason,  401, 403. 

b Saunders  r.  Newman,  1 Bamvi.  Sf  Aid.  358.  Van  Bergen  v.  Van 
Bergen,  3 Johns.  Ch.  Rep.  283.  Sherwood  v.  Burr,  4 Day's  Rep. 
241. 
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alterations,  and  they  would  be  unlawful,  and,  consequently, 
a ground  of  action.” 

A right  acquired  by  use  may,  however,  be  lost  by  non-user, 
and  an  absolute  discontinuance  of  the  use  for  twenty  years 
affords  a presumption  of  the  extinguishment  of  the  right  in 
favour  of  some  other  adverse  right.*  As  an  enjoyment  for 
twenty  years  is  necessary  to  found  a presumption  of  a grant, 
the  general  rule  is,  that  there  must  be  a similar  non-user  to 
raise  the  presumption  of  a release.  But  I do  not  apprehend 
that  the  mere  non-user  of  an  easement,  even  for  twenty  years, 
will  necessarily  raise  a presumption  of  its  extinguishment, 
unless  there  has  been,  in  the  mean  time,  some  act  done  by 
the  owner  of  the  land,  charged  with  the  easement,  inconsis- 
tent with,  or  adverse  to,  the  existence  of  the  right ; and,  in 
that  case,  a release  or  extinguishment  of  the  right  will  be 
presumed.”  The  doctrine  of  the  civil  law  was,  that  a servi- 
tude was  presumed  to  have  been  released  or  renounced,  when 
the  owner  of  the  estate  to  which  it  was  due,  permitted  the 
owner  of  the  estate  charged  with  it,  to  erect  such  works  on  it, 
as  a wall,  for  instance,  which  naturally  and  necessarily  hin- 
dered the  exercise  of  the  right,  and  operated  to  annihilate  it. 
The  mere  sufferance  of  works  to  be  erected,  repugnant  to  the 


a Goodrich  v.  Knapp,  M.  S.  case,  decided  in  the  Supreme  Court  .of 
New-York,  1828. 

6 Prescott  V.  Phillips,  decided  in  1797,  and  reported  in  2 Evaru’ 
Polhier,  136.  Lawrence  v.  Obcc,  3 Campb.  Rep.  514.  Bracton  laid 
down  the  same  principle,  that  incorporeal  rights  acquired  by  use  may 
be  equally  lost  by  disuse.  Lib.  ir.  De  cueita  novee  dutcuinoe,  cb.  38, 
sec.  3. 

e See  the  rcasoniog  of  Sir  William  D.  Evans,  in  £cans'  Potkier, 
Tol.  ii.  136  ; and  the  opinion  of  Mr.  Justice  Story,  in  Tyler  v.  Wilkin- 
son, in  which  he  says,  that  the  proprietors  of  Sergeant's  Trench  were 
entitled  to  so  much,  and  no  more  of  the  water  of  the  river,  as  had  been 
acenstomed  for  twenty  years  to  flow  through  their  trench,  to  and  from 
their  mills,  whether  actually  used,  or  necessary  for  the  mills,  or  not. 
See  also,  White  v.  Crawford,  10  Mass.  Rep.  183. 
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enjoyment  of  tlic  servitude,  would  not  raise  tlic  presumption 
of  a release,  unless  the  suflerance  continued  for  a lime  rc(|ui- 
site  to  establish  a prescription  ; or  the  works  were  of  a per- 
manent and  solid  kind,  such  as  edifices  and  walls,  and  pre- 
sented an  absolute  obstacle  to  every  kind  of  enjoyment  of  the 
easement.  There  must  be  a total  cessation  of  I he  exercise 
of  the  right  to  the  servitude,  during  the  entire  time  necessary 
to  raise  the  presumption  of  extinguishment,  or  there  must 
have  been  some  permanent  obstacle  permitted  to  be  raised 
against  it,  and  which  absolutely  destroyed  its  exercise.®  If 
the  act  which  prevents  the  servitude  be  incompatible  with  the 
nature  or  exercise  of  it,  and  be  by  the  party  to  whom  the 
servitude  is  due,  it  is  sufficient  to  extinguish  it ; and  if  it  be 
extinguished  for  a moment,  it  is  gone  forever.* 

Unity  of  possession  of  the  estate  to  whicli  an  casement  is 
attached,  and  of  the  estate  which  the  easement  encumbers, 
is,  in  effect,  an  extinguishment  of  the  easement.  Dut  this 
does  not  apply  to  a way  of  necessity ; and  though  it  be  sus- 
pended by  the  unity  of  possession,  it  revives  by  necessary 
implication,  when  the  possession  is  again  severed.®  Nor  is  a 
water  course  extinguished  by  unity  of  possession,  and  this 
from  the  necessity  of  the  cose,  and  the  nature  of  the  subject. 
This  was  settled,  after  a very  elaborate  discussion,  in  Shury 
V.  Pigott*  and  that  case  was  accurately  examined  and  de- 
liberately confirmed,  in  all  its  parts,  in  Hazard  v.  Robinsoiu 
But  the  use  of  water,  in  a particular  way,  by  means  of  an 


a Dig.i.  6.5.  Voet.  Com.  ad  Pond.  lib.  8,  tit.  6,  sec.  6 and  7. 
Touillier't  Droit  Civil  FrancaU,  tom.  iii.  n.  673.  Repertoire  de  Juris- 
prudence, par  Merlin,  tit.  Servitude,  cli.  30,  sec.  6,  ch.  33.  Touillier 
saja,  that  the  article  Servitude  in  the  Repertoire  ia  composed  with  great 
care.  Civil  Code  of  Louisiana,  art.  815,816.  Ilaiglit  v.  The  Proprie- 
tors of  the  Morris  Aqueduct,  4 Wash.  Cir.  Rep.  601. 

b Taylor  r.  Hampton,  4 M-Cord,  96. 

c 1 Saund.  Rep.  333,  note  6.  Story  J.,  in  Hazard  v.  Robinson,  3 
Mason's  Rep.  376. 

d 3 Bulst  Rep.  339.  Popham's  Rep.  IGG. 

VoL.  III.  57 
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aqueduct,  may  be  exlinguubcd  by  the  unity  of  poeseseion 
and  title  of  both  tlie  parcels  of  land  connected  with  the  ease- 
ment ; and  if  the  adverse  enjoyment  of  an  easement  be  ex- 
tinguished, within  the  period  of  prescription,  by  the  unity  of 
title,  and  the  land  which  possesses  the  easement  be  shortly 
thereafter  separated  again  from  the  land  charged  with  the 
easement,  by  a re-conveyance,  the  right  to  be  acquired  by 
user,  must  commence  de  novo  from  the  lost  period.*  As  to 
light  and  air,  the  right  to  them  is  acquired  by  mere  occu- 
pancy, and  will  continue  so  long  only  as  the  party  continues 
the  enjoyment,  or  shows  an  intention  to  continue  iU  A per- 
son may  lose  a right  to  ancient  liglits  by  aluindonmcnt  of 
them,  within  a less  period  than  twenty  years,  if  he  indicates 
an  intention,  when  he  relinquishes  the  enjoyment  of  tlicm, 
as  by  building  a blank  wall  to  his  lionsc,  never  to  resume  it. 
It  is  the  modem  doctrine,  that  the  ceasing  to  enjoy  such  an 
easement  will  destroy  tlie  right,  provided  tlie  discontinuance 
be  absolute  and  decisive,  and  unaccompanied  with  any  inten- 
tion to  resume  it  wiliiin  a reasonable  tune  ; and  it  is  a whole- 
some and  wise  qualification  of  the  rule,  considering  the  ex- 
tensive and  rapid  improvements  that  are  every  where  making 
upon  real  property.*  It  has  been  an  unsettled  question  what 
length  of  time  was  requisite  to  cre.ite  the  presumption  of  a 
valid  dedication  of  a highway  to  the  public.  It  seems  to  be 
agreed  that  some  portion  of  tinie  is  necessary  to  establish  a 
presumptive  dedication  of  it.  Thus,  in  the  case  of  The 
Trustees  of  Rugby  Charily  v.  Merryweather,  before  Lord 
Kenyon,  at  the  London  sittings,*  eight  years  free  use  of  a 
way  by  the  public,  with  the  permission  of  the  owner,  was 
deemed  quite  sufficient  time  for  presuming  a dereliction  of 
the  way  to  the  public ; and  Lord  Kenyon  referred  to  a case 
in  which  six  years  had  been  held  sufficient.  Hut  this  decision 


a Manning  V.  Smith,  6 Conn.  209. 

6 Moore  V.  Kawsou,  3 JSamw.  ^ Cress.  332. 
c 1 1 Easty  395,  note. 
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has  been  much  questioned  in  subsequent  cases.  In  Wood- 
yer  v.  Hadden,''  tlie  language  of  tlic  court  was,  that  time 
was  a material  ingredient  in  the  foundation  of  the  presump- 
tion. In  tliat  case,  nineteen  )'ears’  use  of  a street  for  a public 
highway  was  lield  not  to  l>e  dear  and  decisive,  and  therefore 
not  suibcient  evidence  of  a dedication  of  it  to  the  public. 
Again,  in  Wood  v.  Tea/,*  it  was  adjudged  that  no  dedica- 
tion of  a highway  to  tlie  public  by  a tenant  for  years,  Utough 
it  were  for  ninety-nine  years,  or  by  any  other  person  except 
the  owner  of  the  fee,  would  be  binding  upon  such  owner ; and 
it  was  intimated  by  Iiord  Tenterden,  that  during  the  progress 
of  the  requisite  time,  the  highway  ought  to  have  been  used 
os  a thoroughfare.  The  true  principle  on  the  subject,  to  be 
deduced  from  the  authorities,  I apprehend  to  be,  that  if  there 
be  no  other  evidence  of  a grant  or  dedication,  than  the  pre- 
sumption arising  from  the  fact  of  acquiescence  on  the  part  of 
the  owner,  in  the  free  use  and  enjoyment  of  the  way  as  a 
public  road,  the  period  of  twenty  years,  applicable  to  incorpo- 
real rights,  would  be  required,  os  being  the  usual  and  analo- 
gous period  of  limitation.  But  if  there  were  clear,  unequivo- 
cal, and  decisive  acts  of  the  owner,  amounting  to  an  explicit 
manifestation  of  his  will  to  make  a permanent  abandonment 
of  the  road,  those  acts  would  bo  sufficient  to  establish  the  de- 
dication within  any  intermediate  period.'  In  Hatch  v. 
Dwight,*  it  was  declared,  upon  the  same  principle,  that  if  n 
mill-site  unoccupied  be  abandoned  by  the  owner,  evidently 
with  an  intent  to  leave  it  unoccupied,  it  would  be  unreasona- 
ble that  the  other  riparian  proprietors,  aliove  and  below, 
should  be  prevented,  by  fear  of  suits,  from  making  a profita- 


a 5 Taunton,  135. 
b a Jtarnw,  <f*  Jlld.  454. 

c The  doctrine  of  the  ense  of  Pritchard  v.  Atkinaon,  4 A**.  H.  Rfp. 
I , is  to  this  efTcct,  and  seventeen  years  was,  in  tliat  case,  deemed  to  bo 
a sufficient  period. 
d n jaoit.Bi-p.iS9. 


Digitized  by  Google 


452 


OF  KEAL  FROPEKTY. 


[Part  VI. 


blc  use  of  their  sites.  The  law  is  solicitous  to  prevent  all 
kind  of  imposition  and  injury,  from  confidence  reposed  in  the 
acts  of  others  ; and  a parol  license  to  do  an  act,  on  one’s  own 
land,  affecting  injuriously  the  air  and  light  of  a neighbour’s 
house,  is  held  not  to  be  revocable  by  such  neighbour  after  it 
has  been  once  acted  upon."  Such  a license  is  a direct  en- 
couragement to  expend  money,  and  it  would  be  against  con- 
science to  revoke  it,  as  soon  as  the  ex|)cnditure  begins  to  be 
beneficial.  The  contract  would  be  specifkolly  enforced  in 
equity.  Such  a parol  license  to  enjoy  a beneficial  privilege 
is  not  an  interest  in  land  within  the  statute  of  frauds.  If, 
however,  a parol  license  be  granted  for  a temporary  purpose, 
03  the  |iermissiou  to  erect  a dam,  it  has  been  held  to  termi- 
nate W'itli  the  decay  of  the  dam,  as  the  purpose  of  the  license 
has  tlien  been  fulfilled.*  In  Liggins  v.  Inge,‘  the  court 
distinguished  between  licenses  which,  when  countermanded, 
leave  the  party  in  statu  quo,  and  Ucenses  for  the  construction 
of  buildings  and  works,  and  they  are  not  revocable. 

Tlie  modern  cases  distinguish  between  an  easement  and  a 
license.  A claim  for  an  casement  must  be  founded  upon  grant 
by  deed  or  writing,  or  ujx>n  |>rescriplion  which  supposes  one,  for 
it  is  a |>ermaticnt  intcre.sl  in  another’s  land,  with  a right  at  all 
times  to  enter  and  enjoy  it.  Rut  a license  is  an  authority  to 
do  a [larticular  act,  or  series  of  acts,  upon  another’s  land,  with- 
out |X)ssessing  any  estate  tiierein.  It  is  founded  in  petsonal 
confidence,  and  is  not  assignable.  This  distinction  between 
a privilege  or  eiisement  carrying  an  interest  in  land,  and  re- 
quiring a writing  within  the  statute  of  frauds  to  support  it, 
and  a license  which  may  be  by  parol,  is  <{uite  subtle,  and  it 


a Webb  V.  I’atcrooster,  Palmer's  Pep.  71.  2 Eq.  Ca.  Abr.  5*2. 
Sliort  V.  Taylor,  cited  thi.  Winter  v.  Brookwell,  8 Eotl’a  Wrp.  3011. 
Lio  Ferre  v.  Le  Fevre,  4 Serg.  S(  Puwle,  211.  Jtcrick  r.  Kern,  14 
Serg.  <f.  Jlawle,  267. 

b Hepburn  v.  M'Dowell,  17  Serg.  if-  Jiaiele,  3B3. 
c 7 Bingham.  632. 
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becomes  dillicult,  in  some  of  tlic  coses,  to  discern  a subslnn- 
tial  dilFereiice  between  tliera.  The  case  of  Wood  v.  Lake,'' 
wiiich  lield  a parol  agreement  for  the  liberty  to  stack  coal 
upon  any  part  of  the  close  of  another,  for  seven  years,  to  be 
valid,  was  questioned  at  the  time  by  Mr.  Justice  Foster,  and 
it  has  been  since  forcibly  ailncked  by  Sir  Edward  B.  Sug- 
den,  in  his  Treatise  of  the  Law  of  Vendors  and  Purdue- 
sers  / and  yet  that  case  has  been  recognised,  and  the  doc- 
trine of  it  sanctioned,  by  Lord  Ch.  J.  fJibbs,  in  Tayler  v. 

Walters.'  The  decision  in  Cook  v.  Stearns*  narrows  tlic 
limits  assigned  to  a parol  license,  while,  on  the  other  hand, 
the  cases  of  Ricker  v.  Kelly,  and  Clement  v.  Durgin,' 
seem  to  approach  and  favour  the  more  questionable  doctrine 
in  Wood  V.  Lake.^ 


a lirp.  3. 

h P.  56.  3J  r^nd.  edit, 
c 7 l^tuntoriy  373. 
tl  1 1 Mau.  Hep.  533. 
e I OreenUft/^  M7.  Blhitl.O. 

f Oo  Iho  subject  of  easements  and  aquatic  riglits,  1 havcdcri?cd 
much  aid  and  facility  ininy  lesearcbes,  from  the  three  valuable  (reatisea 
of  Mr.  Angcll,  wiiicli  treat  of  water  courses^  of  tide  waUr$y  aod  of  ll»e 
rights  ecffuired  by  adeersc  enjoyment  for  twenty  years,  lo  those  essays, 
the  author  has  fiiOifuKy  collected  the  law  and  authorities  applicable  to 
the  subject,  and  accompanied  his  digest  of  them  with  free  and  judicious 
criticism.  In  tlic  propositions  of  the  English  Parliamentary  commis* 
sioDcrs  on  the  subject  of  real  property,  it  was  submitted,  that  adverse 
enjoyment  during  twenty  years  of  any  profit  or  casement  in  orover  the 
soil  of  another,  should  be  primn facie  evidence  of  a right,  but  one  liable 
to  be  rebutted  by  proof,  that  (he  owner  had  been  under  disability  ; or 
(hat  the  land  had  been  under  a lease,  or  that  ihero  was  a life  interest 
(herein,  but  such  proof  was  not  to  be  open  to  the  lessee  or  tenant  for  life. 
The  adverse  enjoyment  for  sixty  years  was  to  be  conclusive  evidence  of 
a right,  without  regard  to  the  disabilities  of  the  parties,  or  the  state  of 
the  title  to  (he  land.  TIto  non-user  of  any  profit  oreasement  in  orover 
the  soil  of  another  during  twenty  ycais,  was  to  bepn'mayhcte  evidence 
of  its  extinguishment,  but  liable  to  be  rebutted.  I should  have  appre- 
hended that  all  those  propositions,  except  the  sixty  years  provision, 
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III.  Of  offices. 

OlFices  are  another  spccica  of  incorporeal  hereditaments, 
and  they  consist  in  a right,  and  correspondent  duty,  to  exe- 
cute a public  or  private  trust,  and  to  take  the  emoluments 
belonging  to  it.*  Olficcs,  in  England,  may  be  granted  to  a 
man  in  fee,  or  for  life,  as  well  as  for  years,  and  at  will.’’  In 
the  United  States,  no  public  office  can  properly  be  termed  an 
hereditament,  or  a thing  capable  of  being  inherited.  The 
constitution,  or  the  law  of  the  stale,  provides  for  the  extent  of 
the  duration  of  the  office,  which  is  never  more  permanent 
than  during  good  behaviour.  Private  ministerial  offices  only 
can  be  classed  as  hereditaments,  and  I do  not  know  of  any 
such  subsisting  among  us.  It  would  not  be  consistent  with 
our  manners  and  usages,  to  grant  a private  trust  or  employ- 
ment to  one,  and  his  heirs,  in  fee  ; though  I do  not  know  of 
any  positive  objection  to  such  a contract  in  point  of  law.  But 
in  the  revision  of  tlic  statute  law  of  New-York,  in  1787,  most 
of  the  provisions  in  the  ancient  English  statutes  relative  to 
offices,  were  re-enacletl.  It  was  provided,  among  other 
things,'  tliat  if  a man  lie  unduly  disturbed  in  his  office,  a 
writ  of  novel  disseisin  sliould  be  maintained  for  offices  in  fee, 
and  for  life,  as  well  as  for  lands  and  tenements.  This  regu- 
lation was  taken  from  the  statute  of  W estininster  2d,  13  Edw. 
I.,  and  it  was  probably  a very  useless  provision,  and  it  has 
been  omitted  in  the  last  revision  of  the  laws  of  Ts'ew-York, 
which  went  into  o{x;ration  in  January,  1830.  But  we  have 
(and  very  properly)  re-enacted’’  the  substance  of  the  statute 
of  6 and  fi  Edw.  VI.,  ch.  1.5,  against  buying  and  selling 
offices,  and  it  prohibits  the  sale  of  any  office,  or  the  deputa- 


wero  alrcailjr  pnrt  of  iho  English  law,  ami  tlial  it  was  usi  less  to  have 
proposed  them. 

a Finch' t Law,  162. 

6 2 Blackt.  Com.  36. 

c Lawtof  FT.  Y.  scs*.  10,  cli.  60,  sec.  7. 

d FT.  Y.  Rented  S(atuter,rol.  2,  696,  see.  35,  36,  37. 
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lion  of  any  office,  or  taking  any  fee  or  reward  Uiercfor.  Tlic 
olTeuce  is  made  a misdemeanor,  and  is  likewise  punished 
with  the  loss  of  the  office  ; but  it  does  not  apply  to  the  caso 
of  a deputy  agreeing  to  pay  his  principal  part  of  the  profits 
of  nn  office,  and  to  be  allowed  to  reserve  another  part  to  him- 
self as  a compensation  for  his  services.*  The  object  of  the 
statute  was  to  prevent  corruption  in  office,  and  it  alludes  only 
to  corrupt  bargains  and  sales  of  offices,  and  not  to  the  fair 
and  necessary  appointment  of  deputies  with  a reasonable 
allowance,  though  on  this  point  there  have  been  some  refined 
distinctions  established. 

If  an  officer  has  a certain  salary,  or  certain  annual  profits, 
a deputation  of  his  office,  reserving  a sum  not  exceeding  the 
amount  of  his  profits,  has  been  held  not  to  be  contrary  to  tlie 
statute,  because  the  princijial  is  entitled  to  the  fees  and  per- 
quisites of  the  office,  and  the  deputy  to  a recompense  for  his 
labour  in  the  c.xecution  of  it.  So,  if  the  profits  be  uncertain, 
the  deputy  may  lawfully  agree  to  (lay  so  much  out  of  tlic 
jirofits,  for  in  that  case  he  cannot  be  charged  for  more  than 
he  receives.  Rut  if  the  office  consists  of  uncertain  fees  and 
profits,  and  the  deputy  agrees  to  pay  a certain  sum  annually, 
without  restricting  the  payment  to  the  proceeds  of  the  profits, 
it  would  lie  a sale  within  the  statute  ; and  the  case  is  not 
altered  by  the  office  yielding  more  in  contingent  profits  than 
the  amount  of  the  money  stipulated  to  he  paid.*  It  would 
also  be  a contract  within  the  purview  of  the  statute,  for  the 
deputy  to  secure  all  the  profits  to  the  person  appointing  him, 
fur  this  would  infallibly  lead  to  extortion  in  the  deputy.* 


a Galliford  v.  De  Cardoncll,  2 Salk.  Rep.  466. 

6 Godolphin  v.  Tudor,  2 Salk.  Rep.  463.  Willet't  Rep.  575,  notr, 
S.  C. 

c Layng  y.  Paine,  Willet't  Rep.  571.  Tlio  statute  of  5 and  6 Edic. 
VI.  has  been  re-enacted  in  Virginia,  with  the  addition  of  a proeito,  llrjt 
the  act  was  not  to  prohibit  the  appointment,  and  acting  of  any  deputy 
clerk,  or  deputy  slierifi',  who  shall  be  employed  to  assist  their  principals 
in  the  execution  of  their  respective  offices.  Prima  fade  this  proviso 
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The  statute  in  New-York  would  seem  to  be  broader  than 
the  English  statute  of  5 and  6 Edw.  VI. , for  it  has  omitted 
the  explanatory  and  restrictive  words  in  that  statute,  applying 
it  to  “office  or  offices,  or  any  part  or  parcel  of  them  that  shall 
in  any  wise  touch  or  concern  the  administration  or  execution 
of  justice and  the  preamble  shows,  that  it  was  intended  to 
apply  to  “ places  where  justice  is  to  be  administered,  or  any 
service  of  trust  executed.”  In  England,  the  place  of  under 
marshal  of  London  is  a service  cf  public  trust,  and  yet  it  has 
been  held  to  be  saleable,  because  it  only  concerned  the  police 
of  the  city.®  If,  however,  the  statute  of  New-York  should  not 
admit  of  a more  comprehensive  construction  than  tlie  one  from 
which  it  was  taken,  yet  the  principles  of  the  common  law 
supply  all  deficiencies  ; and  many  agreements  for  the  sale  of 
offices  that  are  not  within  the  statute  of  Edw.  VI.  have  been 
held  void,  as  being  against  public  policy.  The  sale  of  any 
office  in  which  the  public  are  concerned,  is  held  to  be  against 
principles  of  public  policy,  and  an  offence  at  common  law. 
If  A.  should  agree  to  allow  to  B.  a certain  proportion  of 
the  profits  of  an  office  in  the  king’s  dock-yards,  in  cose  tlie 
latter  retired,  and  he  succeeded  to  the  appointment,  the  agree- 
ment would  be  void,  os  not  supported  by  a valid  considera- 
tion.* 

The  provisions  and  rules  of  the  ancient  common  law  were 
remarkably  provident  in  respect  to  the  public  interest ; and 


woald  seem  to  have  been  unnecessary,  but  it  has  been  decided  under  it, 
tliat  where  a Sheris'  fanned  bis  shrievalty  to  G.  whom  be  appointed  bis 
deputy  for  a sum  in  gross,  to  be  paid  him  by  G.,  who  was  to  discharge 
all  the  duties,  and  take  all  the  emoluments  of  tbe  office,  the  contract 
was  lawful ! Sailing  v.  M‘Kinney,  \ Ltigh,i2,  Upon  this  construc- 
tion the  proviso  rises  into  great  importance. 

a Lord  Hardwicke,  in  Butler  v.  Richardson,  1 Atk.  Rep.  210.  Amb. 
Rep.  73. 

b Parsons  r.  Thompson,  1 H.  BlarJa.  Rep.  322.  Blackford  v.  Pres- 
ton, 8 Term,  09.  Best,  Ch.  J.,  in  Richardson  v.  Mellish,  9 Moore, 
435. 
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an  office  of  trust,  that  concerned  the  administration  of  justice, 
could  not  be  granted  for  a term  of  j'ears,  for  then  it  might 
vest  in  executors  and  administrators,  if  the  officer  should  die 
within  the  term  ; and  it  would  be  impossible  that  the  law 
should  know  beforehand,  whether  the  representatives  would 
be  competent  to  discharge  the  trust.  This  was  so  ruled  by 
Lord  Coke,  and  others,  in  Sir  George  ReynePs  case,  re- 
specting the  office  of  marshal  of  the  marshalsea.”  Sir  Henry 
Finch,  in  his  Discourse,''  held  that  the  grant  of  an  office  to 
an  ignorant  man  who  had  no  skill  at  all,  was  utterly  void  ; 
as  if  the  king,  by  his  letters  patent,  made  a clerk  of  the  crown 
in  the  K.  B.,  who  had  no  experience  in  office,  and  was  utterly 
insufficient  to  serve  the  king  and  people. 

The  general  rule  is,  that  judicial  offices  must  be  exercised 
in  person,  and  that  a judge  cannot  delegate  his  authority  to 
another.  I do  not  know  of  any  exception  to  this  rule  with 
ns,  though  in  England  there  are  several.'  What  is  a judi- 
cial, and  what  is  a ministerial  function,  has  been  sometimes 
a matter  of  dispute.  In  Medhnrst  v.  Waite, ^ Lord  Mans- 
field said  it  was  taking  the  definition  too  large,  to  say  that 
every  act,  where  the  judgment  was  at  all  exercised,  was  a 
judicial  act,  and  that  a judicial  act  related  to  a matter  in  liti- 
gation. But  a ministerial  office  may  be  exercised  by  deputy, 
though  a deputy  cannot  make  a deputy,  according  to  the 
maxim,  delegata  poteslas  non  potest  delegari.  The  dis- 
tinction between  a deputy  and  an  assignee  of  an  office,  as 
stated  by  Lord  Coke,  in  the  Earl  of  Shrewsbury's  case,* 
will  serve  to  explain  the  application  of  the  statute  against 
buying  and  selling  offices  to  assignees  and  not  to  deputies. 
An  assignee  of  an  office,  he  says,  is  a person  who  has  an  es- 


a 9 Co.  95. 
b Page  163. 

c 4 Itut.  291.  Molios  w.  Worby,  1 Lev.  Rep.  76. 
d 3 Burr.  Rep.  1259. 
e 9 Ck>.  42. 
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tate  or  interest  in  the  office  itself,  and  doth  all  things  in  his 
own  name,  and  for  whom  his  grantor  shall  not  answer.  But 
a deputy  hath  not  any  estate  or  interest  in  the  office.  He  is 
but  the  officer’s  shadow,  and  doth  all  things  in  the  name  of 
the  officer  himself,  and  nothing  in  his  own  name,  and  bis 
grantor  shall  answer  for  him.* 

IV.  Of  franchises. 

Franchises  are  certain  privileges  conferred  by  grant  from 
government,  and  vested  in  individuals.  In  England  they 
are  very  numerous,  and  are  understood  to  be  royal  privileges 
in  the  bands  of  a subject.*  They  contain  an  implied  cove* 
nant  on  the  part  of  the  government  not  to  invade  the  rights 
vested,  and  on  the  part  of  the  grantees  to  execute  the  condi- 
tions and  duties  prescribed  in  the  grant.  Some  of  these 
franchises  are  presumed  to  be  founded  on  a valuable  con- 
sideration, and  are  necessarily  exclusive  in  their  nature.  The 
government  cannot  resume  them  at  pleasure,  or  do  any  act 
to  impair  the  grant,  without  a breach  of  contract.  An  estate 
in  such  a franchise,  and  an  estate  in  land,  rest  upon  the  same 


a As  the  aocient  statute  of  5 aod  6 Edv>.  VI.,  agaiost  the  sale 
of  offices,  has  beeo  revived  aod  re-enacted  in  Neir-York,  it  might 
have  been  as  well  to  have  also  re-eoacted  the  statute  of  12  Rich- 
ard II.,  (A.  D.  13&8,)  entitled,  an  act  that  none  thall  obtain  offi- 
ce* by  not,  or  for  reward,  but  upon  detert.  The]'  all  seem  to  have 
constituted  parts  of  one  ancient  system,  aod  to  have  been  dictated  bjr 
the  same  provident  and  generous  spirit.  It  declared,  that  the  appoiot- 
iog  power  who  should  “ onlaio,  name,  or  make  justices  of  the  peace, 
sherifis,  customers,  comptrollers,  or  any  other  officer  or  minister  of  the 
king,  should  be  firmly  sworn  not  to  ordain,  name,  or  make  any,  for  any 
gift  or  brocage,  favour  or  affection  ; and  that  none  tehich  puriueth  by 
him,  or  b</  other,  pnmly  or  openly,  to  be  in  any  manner  of  office,  ihall 
be  pul  in  the  eame  qffice,  or  in  any  other."  This  statute,  said  Lord 
Coke,  (Co.  Lilt.  234.  a.)  was  worthy  to  be  written  in  letters  of  gold, 
hnt  more  worthy  to  be  pat  in  due  execntioo. 

6 2 Black*.  Com.  37.  Finch’*  Law,  164. 
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principle,  being  equally  grants  of  a right  or  privilege  for  an 
adequate  consideration.  If  the  creation  of  the  franchise  be 
not  declared  to  be  exclusive,  yet  it  is  necessarily  implied  in 
the  grant  of  the  franchise,  that  the  government  will  not, 
either  directly  or  indirectly,  interfere  with  it,  so  as  to  destroy 
or  materially  impair  its  value.  Every  such  interference, 
whether  it  be  by  the  creation  of  a rival  franchise  or  other- 
wise, would  be  in  violation  or  in  fraud  of  the  grant.  All  ex- 
clusive grants  or  franchises  ought  to  be  so  construed  as  to  give 
them  due  effect,  by  excluding  all  contiguous  competition, 
which  would  be  injurious,  and  operate  fraudulently  upon  the 
grant.  The  common  law  contained  principles  applicable  to 
this  subject,  dictated  by  sound  judgment  and  enlightened 
morality.  It  declared  all  such  invasions  of  franchises  to  be' 
nuisances.*  "We  have  nothing  to  do  with  a great  proportion 
of  the  franchises  that  occupy  a large  space  in  the  treatises  on 
English  law ; and  whoever  claims  an  exclusive  privilege 
with  us,  must  show  a grant  from  the  legislature.  Corpora- 
tions, or  bodies  politic,  arc  the  most  usual  franchises  known 
in  our  law  ; and  they  have  been  sufficiently  considered  in  a 
former  volume.  These  incorporated  franchises  seem,  indeed, 
with  some  impropriety,  to  be  classed  by  writers  among  here- 
ditaments, since  they  have  no  inheritable  quality,  inasmuch 
as  a corporation,  in  cases  where  there  is  no  express  limitation 
to  its  continuance  by  the  charter,  is  supposed  never  to  die, 
but  to  be  clothed  with  a kind  of  legal  immortality.  Special 
privilege  conferred  upon  towns  and  individuals  in  a variety 
of  ways,  and  for  numerous  purposes,  having  a connexion 
with  the  public  interest,  are  franchises. 


a Bro.  action  nir  le  can,  pi.  57,  tit  JVuitanee,  pi.  12.  2 Hot.  Abr. 
140,  pi.  20.  140,  pi.  1, 2,  3.  F.  N.  B.  184.  Yard  v.  Ford,  2 Sound. 

172.  Newburgh  Turnpike  Company  v.  Miller,  5 Jntuu.  Ch.  Rep, 
111.  4 Aid.  160,  S.  P.  Dartmouth  College  r.  Woodward,  4 Whea- 
ton, 618. 
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V.  Of  annuities. 

An  annuity,  says  Lord  Coke,"  is  a yearly  sum  stipulated 
to  be  paid  to  another,  in  fee,  or  for  life,  or  years,  and  charge- 
able only  on  the  person  of  the  grantor.  If  it  be  agreed  to  be 
paid  to  the  annuitant  and  his  heirs,  it  is  a personal  fee,  and 
transmissible  by  descent  like  an  estate  in  fee,  and  forfeitable 
for  treason  as  an  hereditament,*  and  for  that  reason  it  belongs 
to  the  class  of  incorporeal  hereditaments.  It  is  chargeable 
upon  the  person  of  the  grantor,  for  if  the  annuity  was  made 
chargeable  upon  land,  it  would  then  become  aj'ent  chaige.* 
The  remedy  for  a failure  in  the  payment  of  the  annuity,  was 
anciently  by  the  original  writ  of  annuity,  but  now  the  reme- 
dy is  by  a personal  action  of  debt  or  covenant  on  the  instru- 
ment by  which  the  annuity  is  created.  Unless  the  grantor 
grants  the  annuity  for  himself  and  his  heirs,  the  heirs  of  the 
grantor  are  not  bound,  for  the  law  presumes,  by  the  omission 
to  name  them,  tlu^t  he  did  not  intend  to  include  them  in  the 
obligation.'' 

VI.  Of  rents. 

Rents  are  the  last  species  of  these  incorporeal  heredita- 
ments, and  they  form  a very  important  and  interesting  title 
under  this  branch  of  the  law. 

Rent  is  a certain  profit  in  money,  provisions,  chattels,  or 
labour,  issuing  out  of  lands  and  tenements  in  retribution  for 
the  use,  and  it  cannot  issue  out  of  a mere  privilege  or  ease- 
ment.* There  were,  at  common  law,  according  to  Littleton,^ 
three  kinds  of  rent,  viz.  rent  service,  rent  charge,  and  rent 
seek.  Rent  service  was  where  the  tenant  held  his  land  by 


a Co.  LiU.  144.  b. 

b Co.  LiU.  %.  a.  Nevil'i  ca«e,  7 Co.  34.  b. 
e Co.  LiU.  144.  b. 
d Co.  LiU.  144.  b. 

0 t Blaeki.  Com.  41.  Oilberl  onRenti,9,  Co.  Litt.  14i.  t.  Bui- 
sard  r.  Capel,  8 Barme.  4"  Crett,  141. 

/ Sec.  213. 
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fealty,  or  other  corporeal  service,  and  a certain  rent ; and  it 
was  called  rent  service,  because  there  was  some  corporeal  ser- 
vice incident  to  the  tenancy,  as  fealty,  homage,  or  other  ser- 
vice.* A right  of  distress  was  inseparably  incident  to  this 
rent.  Rent  charge,  or  fee-farm  rent,  is  where  the  rent  is 
created  by  deed,  and  the  fee  granted  ; and  as  there  is  no  feal- 
ty annexed  to  such  a grant  of  the  whole  estate,  the  right  of 
distress  is  not  an  incident,  and  it  requires  an  express  (tower 
of  distress  to  be  annexed  to  the  grant,  which  gives  it  the 
name  of  a rent  charge,  because  the  lands  are,  by  the  deed, 
charged  with  a distress.*  Rent  seek,  siccus,  or  barren  rent, 
was  rent  reserved  by  deed,  without  any  clause  of  distress,  and 
in  a case  in  which  the  owner  of  the  rent  had  no  future  inte- 
rest or  reversion  in  the  land.  The  owner  of  the  rent  was  ac- 
cordingly driven  to  the  slow  and  tedious  remedy  by  a writ  of 
annuity,  or  a writ  of  assize.'  But  the  statute  of  4 Geo.  II.  c. 
28,  abolished  all  distinction  between  the  several  kinds  of  rent, 
so  fax  as  to  give  the  same  remedy  by  distress  in  cases  of  rents 
seek,  rents  of  assize,  and  chief  rents,  as  in  the  case  of  rent  re- 
served upon  a lease.  The  statute  of  New-York,<*  has  not 
adopted  that  provision  in  so  many  words,  but  it  gives  the  re- 
medy by  distress  in  all  cases  where  any  certain  services,  or 
certain  rent  reserved  out  of  lands  or  tenements  remain  due. 
The  remedy  is  extended  equally  to  the  grantees,  and  assig- 
nees of  the  lessor,  and  to  the  heirs,  executors  and  administrar 
tors  of  the  party  entitled.  There  is,  therefore,  the  same  uni- 
versal remedy  by  action  and  by  distress,  for  every  species  of 
rent  or  service  lawfully  due,  when  the  same  is  certain,  and 
the  landlord  who  distrains  has  a reversionary  interest.'  The 


a Lilt.  s.  213.  Co.  LiU.  142.  a. 
b LiU.  a.  217.  Co.  LiU.  143.  b. 

e LiU.  a.  213.  217,  218.  235,  236.  Co.  LUl.  ISO.  b.  160  a.  CHl~ 
bert  on  Ditlrettet,  6. 

d J^.  7.  Reviled  Statute!,  vol.  .1.  747,  aec.  18.  20,  21, 22, 
a Coraell  v.  Lamb,  2 Coaen'i  Rep.  652.  Smith  v.  Colaoo,  iOJohiu. 
Rep.  91.  A doubt  was  aoggeatod,  in  the  case  of  Cornett  v.  Lamb, 
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tenancy  that  will  authorize  a distress  does  not  necessarily  re- 
quire a formal  lease,  and  it  may  be  implied  from  circumstan- 
ces, and  a parol  lease  will  be  sufficient.* 

The  best  way  of  reserving  perpetual  rents,  if  it  be  intend- 
ed that  rents  should  always  be  of  the  same  value,  is  to  stipu- 
late that  the  payment  be  in  kind,  such  as  wheat,  or  other  pro- 
duce, or  in  cattle  or  poultry.  This  was  the  almost  universal 
practice  in  ancient  times,  and  a great  proportion  of  the  an- 
cient leases  in  New-York,  in  the  manor  counties,  were  of  that 
description.  By  the  statute  of  18  Eliz.  one  third  part  of  the 
rent  upon  college  leases,  was  directed  to  be  reserved  in  corn, 
to  be  paid  either  in  corn,  or  at  the  current  prices  at  the  near- 
est public  market.  We  have  an  instance  in  New  York  of  the 
same  provident  foresight  in  the  act  instituting  the  universi- 


wbether  the  right  of  distress  could  exist,  in  those  cases  where  the  laud 
was  aUodial,  without  an  antborit;  Tor  that  purpose  iu  the  lease  or  coo- 
tract.  To  establish  the  right  of  distress  at  commoo  law,  without  aoy 
power  iu  the  lease,  there  always  existed  a rent  due,  a rereraiooary  ioto- 
rest  iu  the  landlord,  and  fealty  doe  as  iocideot  to  the  tenure  ot/reeand 
common  tocage.  To  remore  this  doubt,  it  was  declared  by  the  Aew- 
Tork  Revued  Statula,  toI.  i.  718,  sec.  4,  reuderiug  all  lauds  in  the 
state  allodial,  that  the  abolition  of  tenures  should  not  take  away  or  dis- 
charge aoy  rents  or  services  certain,  which  bad  been,  or  might  be  crea- 
ted or  reserved.  This  was  intended  to  subject  allodial  lands  to  the 
incidents  which  before  applied  to  socage  tenures. 

a Knight  v.  Bennett,  3 Bing.  Rep.  361.  Cornell  v.  Lamb,  2 Cote- 
en’r  Rep.  653.  Jacks  v.  Smith,  1 Bay'e  Rep.  315.  It  was  to  be  pre- 
sumed that  in  those  slates  in  which  tbe  English  law  of  distress  for  rent 
has  been  essentially  preserved,  the  remedy  bad  equally  been  extended 
to  every  kind  of  rent.  But  I should  infer  that  this  was  not  tbe  case  in 
Virginia,  for  in  the  American  JurUt,  No.  8,  tbe  question  is  raised,  and 
discussed  with  much  acuteness  and  research,  whether  in  Virginia,  on 
the  conveyance  of  land  in  fee  timple,  reterving  rent,  the feoffor,  without 
an  exprett  tlipulation  to  that  effect,  hat  a right  of  ditlrett.  The  writer 
concludes  in  the  affirmative,  and  that  on  a feoffment  in  fee  with  a reeer- 
vation  of  rent,  the  feofiee  thereby  becomes  a tenant,  and  the  feoflbr  a 
landlord,  with  tbe  remote  reversionary  interest  called  a reverter. 
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/y,*  and  limiting  its  annual  income  to  40,000  bushels  of  wheat. 
This  arrangement  saves  the  interest  of  the  persons  in  whose 
favour  rent  is  reserved,  from  sinking  by  the  depreciation  of 
money,  owing  to  the  augmentation  of  gold  and  silver,  and  the 
accumulation  of  paper  credit.  The  rents  which  have  been 
reserved  in  corn,  says  Doctor  Smith,  have  preserved  their  value 
much  better  than  those  which  have  been  reserved  in  money.* 

In  the  feudal  ages  a great  proportion  of  the  produce  of  the 
land  went  as  rent  to  the  landlord.  The  cultivators  of  the 
soil  were  generally  bondsmen,  or  tenants  at  will,  whose  la- 
bours in  peace,  and  services  in  war,  were  equally  at  the  com- 
mand of  the  landlord.  In  modern  times,  the  rent  of  land 
has  been  tripled  and  quadrupled,  but  the  produce  of  the  land, 
in  the  progress  of  improvement,  has  been  increased  in  a much 
greater  proportion,  and  the  amount  of  the  yearly  produce 
of  land  is  several  times  greater  than  the  amount  of  the  year- 
ly rent* 

We  will,  in  the  first  place,  ascertain  when,  and  to  what  ex- 
tent, rent  is  due,  and  then  take  a view  of  the  remedy  for  the 
recovery  of  rent 

(1.)  It  is  a rule  of  law,  that  the  rent  must  be  reserved  to 
him  from  whom  the  land  proceeded,  or  to  his  lawful  repre- 
sentatives, and  it  cannot  be  reserved  to  a stranger.  Thus,  if 
A.  leases  a lot,  or  parcel  of  land,  to  B.,  on  a certain  rent,  the 
payment  of  that  rent  cannot  be  reserved  to  C. ; and  the  rea- 
son is,  that  the  rent  is  payable  as  a return  for  the  possession 
of  the  land,  and  it  must,  therefore,  be  rendered  to  the  person 
from  whom  the  land  passed.**  It  was  also,  on  the  same  ground, 
decided,  in  Prescott  v.  De  Forest,  and  afterwards  in  Cor- 
nell V.  Latnh,’  that  the  right  of  distress  for  rent  was  inci- 
dent to  the  reversion,  and  that  no  other  person  could  distrain 


a Lav>t  of  Jftw-York,  seu.  36,  cb.  68,  sec.  1. 
h SnUUi't  Wealth  rf  Jfatim»,  vol.  i.  34.  187. 
c Ibid.  vol.  i.  333. 
d IML  t.  346.  Co.  Lilt.  143.  b. 

* 16  Johm.  Rep.  169.  S Covoea’o  Rep.  6SS. 
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but  he  who  owned  the  reversion.  The  person  who  distrains 
must  have  some  reversionary  interest  to  sustain  the  right.  If 
the  landlord  dies  before  the  rent  becomes  due,  it  goes  to  the 
heir  as  incident  to  the  reversion  ; but  if  he  dies  after  the  rent 
had  become  payable,  it  goes  to  the  executor  or  administrator 
as  part  of  the  personal  estate,  and  the  executor  or  adminstra' 
tor  has  the  same  remedy  by  action  or  by  distress,  for  the  re- 
covery of  all  such  anears,  that  the  testator  or  intestate  might 
have  had  if  living.*  If  the  tenant  be  evicted  from  the  lands 
demised  to  him,  by  a title  paramount,  before  the  rent  falls 
due,  he  will  be  discharged  from  the  payment  of  the  rent,  for 
the  obligation  to  pay  ceases  when  the  consideration  for  it  cea- 
ses, and  which  was  the  enjoyment  of  the  land.*  But  if  the 
lawful  eviction  by  paramount  title,  be  of  part  only  of  the  de- 
mised premises,  the  rent  is  apportionable,  and  the  eviction  a 
bar  pro  tanto.‘  So,  if  there  be  an  actual  expulsion  of  the  te- 
nant from  the  whole,  or  a part,  by  the  lessor,  before  the  rent 
becomes  due,  and  be  continued  until  after  the  rent  becomes 
due,  the  entire  rent  is  suspended  but  no  offensive  or  out- 
rageous conduct  on  the  part  of  the  landlord,  as  by  erecting  a 
nuisance  in  the  neighbourhood  of  the  demised  premises,  will 
be  sufficient.* 


a 1 Sound.  Rep.  287,  o.  It.  Strafford  r.  Wentworth,  Free,  in  Ck, 
555.  Rockingham  v.  Fenrice,  1 P.  ffttu.  177.  Lavet  of  J^eu>-Ttrk, 
aeaa.  36,  ch.  63,  sec.  18.  Jfea-Y<rrk  Revited  Staiuiee,  vol.  i.  747,  sec. 
21,22. 

5 2 Roi.  Abr.  tit.  Rent,  O.  1 Sound.  205,  n. 
c SlerensoQ  v.  Lambard,  2 East,  576.  Lansing  v.  Van  Alstyne,  2 
Wendell,  561. 

d Salmon  ▼.  Smith,  1 Sound.  Rep.  202  and  204,  note  2.  Co.  Lilt. 
148.  b.  Ascough's  case,  9 Co.  135.  Page  ▼.  Parr,  Stylet’  Rep.  432. 
Timbrell  r.  Bullock,  ibid.  446.  Pendleton  r.  Dyett,  4 Cotoen'i  Rep. 
581.  The  same  principle  applies  if  the  tenant  has  been  obliged  to  pay 
rent  to  a person  baring  a prior  and  better  title  to  it.  Sapafordr.- 
Fletcber,  4 Term,  511. 

t Pendleton  r.  Dyelt,  ub.  tup. 
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The  caites  Imve  afTordeil  a full  discuBaiuii  of  the  iiilere^ing 
question,  how  far  a tenant  is  excused  from  the  payiuenl  of 
rent,  when  he  is  deprived,  even  by  inevitable  necessity  or 
misfortune,  and  without  any  default  on  bis  port,  or  on  the 
part  of  the  landlord,  of  the  enjoyment  of  the  premises.  In 
Tavemer'a  case,*  which  arose  in  34  and  36  Hen,  VIII.,  a 
man  made  a lease  of  land,  and  of  a flock  of  sheep,  rendering 
a certain  rent,  and  all  the  sheep  died.  The  question  was, 
whether  the  tenant  could  have  relief  from  this  calamity,  at  the 
expense  of  bis  landlord,  by  an  apportionment  of  the  rent. 
It  was  very  much  debated,  and  dilTerent  opinions  were  enter^ 
tained  by  the  sergeants  and  judges  who  discussed  the  subject. 
Some  of  them  thought  there  was  good  reason  and  equity  to 
apportion  the  rent,  or,  in  other  words,  to  make  a proportional 
deduction  for  the  loss  of  the  sheep.  But  others  held  to  the 
contrary  opinion,  and  that  though  the  sea,  or  an  inundation, 
should  gain  upon  the  land,  or  part  of  it  be  burnt  by  wildfire, 
the  entire  rent  must  issue  out  of  the  remainder,  and  tliat  it 
would  be  different  if  part  of  (he  land  should  be  recovered  from 
the  tenant  by  a title  paramount  to  that  derived  from  his  land- 
lord. The  point  was  left  unsettled  by  this  early  decision,  but 
the  opinion  of  those  who  were  for  the  payment  of  the  entire 
rent,  gained  a decided  superiority  in  the  course  of  llie  subse- 
quent century. 

In  Paradine  v.  Jane,*  an  action  of  debt  was  brought  for 
rent,  upon  a lease  for  years,  and  the  defendant  pleaded,  by  way 
of  excuse  for  the  non-payment  of  the  rent,  that  he  had  been 
driven  from  the  premises  by  public  enemies,  viz. : by  Prince 
Rupert  and  his  soldiers.  The  case  was  fully  and  ably  ar- 
gued before  the  King’s  Bench,  during  the  time  of  the  civil 
wars,  in  the  reign  of  Charles  I.  It  was  insisted,  that  by  the 
law  of  reason,  a man  ought  not  to  pay  rent  when  he  could 
not  enjoy,  without  any  default  on  his  part,  the  land  demised 


a 1 Dj/.  Rep.  55.  b. 

6 Aleyn'i  Rep,  36.  Slylee'  Rep.  47. 

VoL.  III.  59 
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to  him,  and  that  the  civil  and  canon  law  exempted  the  party 
in  such  a case.  But  Rolle,  J.,  (the  came  person  who  was 
author  of  the  abridgment,)  overruled  the  plea,  and  held,  that 
neither  the  hostile  army,  nor  an  inundation,  would  exempt 
the  tenant  from  paying  rent.  The  same  doctrine  has  been 
continued  to  this  day  ; and  it  is  well  settled,  that  upon  an  ex- 
press contract  to  pay  rent,  the  loss  of  the  premises  by  fire,  or 
inundation,  or  external  violence,  will  not  exempt  the  party 
from  his  obligation  to  pay  the  rent.  The  case  of  Hallett  v. 
Wylie,*  was  decided  on  that  principle  ; and  the  principal 
English  authorities  were  reviewed.  Since  that  decision,  the 
point  has  been  presented  and  decided  the  same  way  in  the 
English  C.  B.,  in  Ba/cer  v.  Holtzapffell  ;*  and  the  unset- 
tled question,  whether  a court  of  equity  would  grant  relief  to 
the  tenant  against  the  landlord’s  claim  at  law  for  rent,  has 
also  been  p«it  at  rest  by  the  decision  in  Hare  v.  Grove, ‘ in 
the  English  Exchequer,  and  of  Holtzapffell  v.  Baker,^  in 
tlie  English  Court  of  Chancery.  In  both  of  these  cases,  the 
Court  of  Equity  refused  to  interfere  in  favour  of  the  tenant, 
who  was  considered  os  having  no  equity  aigainst  the  effect  of 
his  own  express  agreement  to  pay  the  renU  The  same  rule 
prevails  equally  in  England,  and  in  this  country,  in  the  case 
of  an  express  covenant  to  pay  rent but  it  is  understood,  that 
by  the  civil  law,  the  prwtor  would  exempt  the  tenant  from 
paying  rent^  or  modify  the  obligation,  according  to  equity, 
when  the  property  was  destroyed  by  fire,  inundation,  or  vio- 


a 3 Johni.  Rep.  44. 
b 4 Taxad.  Rep.  45. 
e 3 And.  Rep.  687. 

if  18  Vetey't  Rep.  1 1 5.  Sec  also,  to  (he  same  point,  Leeds  t.  Chat- 
ham, I Simon,  146,  and  Lamott  v.  Sterrett,  1 Harr.  4r  Johm.  42. 

e Pollard  T.  SliaelTcr,  I Daltas'  Rep.  210.  Fowler  r.  Bolt,  6 Matt. 
Rep.  63.  Wagner  r.  While,  4 Ilarr.  Sf  Johnt.  564.  I..eeds  T. 
Chatham,  1 Simon,  146,  contra.  Ripley  r.  Wightmao,  4 M'Cord, 
447. 
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lence,  or  the  crops  failed  by  a bad  860800.“  So,  Lord  Nor- 
ihington,  in  Brown  v.  QuiUer,*  thought  it  very  clear,  that  a 
man  should  not  py  rent  for  what  he  cannot  enjoy,  if  occa- 
sioned by  an  accident  which  he  did  not  undertake  to  meet. 
But  I apprehend  that  the  law,  as  it  is  now  settled  on  that 
pint,  rests  on  solid  foundations  of  justice  end  plicy.  It  is 
to  be  observed,  that  the  case  only  applies  to  express  agree- 
ments to  py  ; and  if  a party  will  voluntarily  create  a duty 
or  charge  upn  hunsclf,  he  ought  to  abide  by  it  when  tlie 
other  prty  is  not  in  fault,  and  when  he  might  have  provided, 
if  he  had  chosen,  against  his  respnsibility  in  case  of  such 
accidents.  The  loss  of  the  rent  must  fall  either  on  the  lessor 
or  lessee,  and  there  is  no  more  equity  that  the  landlord  should 
bear  it  than  the  tenant,  when  the  tenant  has  engaged  ex- 
pressly to  py  rent,  and  when  the  landlord  must  bear  the  loss 
of  the  proprty  destroyed.  The  calamity  is  mutual ; and 
there  is  much  weight  in  the  observation  of  the  counsel,  in 
one  of  the  cases  referred  to,  that  these  losses  by  fire,  may  of- 
ten proceed  from  the  carelessness  of  tenants  ; and  if  they  can 
escap  from  the  rent,  which  they  may  deem  ineonvenient,  by 
leaving  the  proprty  carelessly  exposed,  it  might  very  much 
lessen  the  inducements  to  a reasonable  and  necessary  vigi- 
lance on  their  prt. 

Inevitable  accident  will  excuse  a prty  from  a pnalty,  but 
will  not  relieve  him  from  his  covenant  to  prform.  Thus, 
in  a case  as  early  ns  28  and  29  Henry  VIIL*  the  prty  cove- 
nanted to  sustain  and  repir  tlie  banks  of  a river,  under 
pain  of  forfeiture  of  10/.,  and  the  banks  were  destroyed  sud- 


a Dig.  19.  2.  15.  2.  Ibid.  SO.  17.  23.  Code,  4.  65. 0. ; and  sec  (ha 
copioas  annotations  in  tbo  Elzerir  edition  o(  (he  Corp>u  Jurit  Civilit, 
annexed  to  the  article  in  (be  Code.  The  doctrine  of  the  civil  lair  ii 
also  followed  in  the  French  law.  CWe  Civil,  n.  1722.  1733.  ; and 
Pxtffendorf  fb.  5,  c.  6,  see.  2)  considers  the  rule  of  (he  civil  law  to  be 
just  and  equitable. 
b Amb.  Rep.  619. 
c I Dyer,  33.  a. 
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denly  by  a great  flood.  The  court  held,  that  be  was  bound 
to  repair,  but  was  not  subjected  to  the  penalty.  And  in  a 
modern  case,  in  the  time  of  Lord  Mansfield,*  it  was  held, 
that  the  assignee  of  a lease,  in  which  the  lessee  covenanted 
for  himself  and  his  assigns,  absolutely  to  repair,  was  bound 
to  repair,  notwithstanding  the  buildings  were  destroyed  by  fire. 
And  if  the  premises  be  out  of  repair,  the  tenant  cannot  make 
repairs  at  the  expense  of  the  landlord,  or  deduct  the  amount 
of  them  out  of  the  rent,  unless  there  be  a special  agreement 
for  that  purpose  between  the  tenant  and  his  landlord.*  But 
if  the  tenant  be  not  under  any  agreement  to  repair,  and  the 
premises  become  unsafe  and  useless  from  want  of  repairs,  the 
tenant,  from  year  to  year,  may  quit  without  notice,  and  he 
would  not  be  liable  in  an  action  for  use  and  occupation,  for 
any  rent  after  the  occupation  had  ceased  to  be  beneficial.* 
When  rent  is  due,  a tender  upon  the  land  is  good,  and  pre- 
vents a forfeiture.  The  tenant  is  not  bound  to  go  and  seek 
the  landlord,  provided  the  contract  be  silent  as  to  the  place  of 
payment,  and  yet  a personal  tender  to  the  landlord,  off  the 
land,  is  also  gtiod.'*  The  time  of  payment  depends  upon  the 
contract ; and  if  there  be  no  special  agreement  to  the  coutra- 
ry,  the  payment  would  be  due  either  yearly,  half-yearly,  or 
quarterly,  according  to  the  usage  of  the  country,  and  the 
presumed  intention  to  conform  to  it.  If  there  be  no  usage  in 
the  case,  the  rent  is  due  at  the  end  of  the  year.  But  in  the 
city  of  New-York,  it  is  provided  by  statute,  that,  in  tlie  ab- 
sence of  any  special  agreement,  the  rent  is  payable  quarter- 
ly, and  the  hiring  terminates  on  the  first  of  May  thereafter.* 


a Bollock  V.  Dommitt,  2 Chilly’s  K.  B.  R/^.  603. 
b Mumford  v.  Brown,  6 Cowen,  41  o. 

e Edwards  V.  IIethering;ton,  cited  in  Salisbory  r.  Marshall,  4 Carr. 
St  Payne,  6a. 

d Waller  v.  Dewey,  16  Johns.  Rep.  222.  Gibbs,  C'b.  J.,  Soward 
T.  Palmer,  8 Taunt.  Rep.  111.  Hunter  ?.  Le  Conte,  6 Coven's  Rep. 
720. 

< A".  Y.  Revised  Slalulcs,  vol.  i.  74-1,  see.  1. 
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On  the  subject  of  the  apportionment  of  rent,  there  are  se- 
veral distinctions  to  be  noticed.  There  are  two  modes  of  ap- 
portioning rent.  The  one  is,  by  granting  the  reversion  of 
part  of  the  land  out  of  which  the  rent  issues  ; the  other,  by 
granting  port  of  the  rent  to  one  person,  and  part  to  another.* 
It  is  laid  down  as  a general  rule,  in  the  more  ancient  cases, 
that  if  the  owner  of  a rent  service  purchased  part  of  the  land 
out  of  which  the  rent  issued,  the  rent  was  to  be  apportioned 
according  to  its  just  value,  and  the  tenant  was  discharged  of 
the  rent,  in  a ratio  to  the  value  of  the  land  purchased.  But 
if  a man  had  a rent  charge,  and  purchased  ()art  of  the  land 
out  of  which  the  rent  issued,  the  whole  rent  was  held  to  be 
extinguished.*  The  objection  to  the  doctrine  of  the  appor- 
tionment of  rent  was,  that  it  exposed  the  tenant  to  several 
suits  or  processes  of  distress,  for  a thing  which  was  originally 
entire,  and  he  ought  not  to  be  obliged  to  pay  his  rent  in  dif- 
ferent parcels,  and  to  several  landlords,  when  he  contracted 
to  pay,  in  one  entire  sum,  to  one  person.  But  the  conve- 
nience of  mankind  dictated  the  necessity  of  an  apportionment 
of  rent  in  a variety  of  coses.  Though  it  was  a principle  of 
tlie  common  law  that  an  entire  contract  could  not  be  appor- 
tioned, yet  the  apportionment  of  rent  was,  under  certain  cir- 
cumstances, allowed  by  the  common  law,  either  on  severance 
of  the  land  from  which  it  issued,  or  of  the  reversion  to  which 
it  was  an  incident.  A person  has  a right  to  sell  the  whole  or 
any  part  of  his  reversionary  interest  in  land.  It  may  be  ne- 
cessary to  divide  his  estate  out  on  rent  among  his  children,  or 
to  sell  part  to  answer  the  exigencies  of  the  family  ; and  it 
would  be  intolerable  if  such  a necessary  sale  worked  an  ex- 
tinguishment of  the  whole  rent.  The  rent  passes  as  an  in- 
cident to  the  purchaser  of  the  reversion,  and  the  tenant  may 
always  avoid  several  spits  and  distresses  by  a punctual  pay- 


a Abbott,  Cb.  J.,  5 Barnic.  4r  •iU.  876. 

b Lilt.  sec.  S22.  Co.  HU.  1 47.  b.  148.  >.  Talbot's  ca«e,  8 Co.  104 
OUberl  on  Renlt,  15'2.  163,  164. 
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incnlof  his  rent.  The  rent  is  to  be  apportioned  among  the 
several  owners  of  the  reversion  or  of  the  rent,  according  to 
tlie  value  of  the  land  ; and  whenever  Uie  question  becomes 
a litigated  one  in  a court  of  justice,  it  is  the  business  of  the 
jury,  upon  evidence  produced,  to  apportion  the  rent  to  the  va- 
lue of  the  land.  These  things  are  now  generally  regulated 
by  the  agreement  of  parties,  whenever  a sale  of  part  only  of 
the  demised  premises  is  made,  and  the  tenant  has  no  concern 
with  tlie  transaction,  since  he  pays  no  more  than  his  stipula- 
ted rent,  and  to  the  claimants  in  (he  proportions  settled  by 
tliemselves.  There  is  no  doubt,  therefore,  (hat  a rent  charge 
may  be  apportioned,  whenever  the  reversioner  or  owner  of 
tlie  rent  either  releases  part  of  the  rent  (o  the  tenant,  or  con- 
veys part  of  the  land  to  a stranger."  The  rent  is  also  liable 
to  apportionment  by  act  of  law,  as  in  cases  of  descent  and 
judicial  sales.*  If  the  landlord  enters  upon  part  of  the  de- 
mised premises  by  wrong,  the  better  opinion  is,  that  it  sus- 
pends the  payment  of  the  whole  rent  until  the  tenant  be  re- 
stored to  the  whole  possession,  for  the  lessor  ought  not  to  be 
able  so  to  apportion  his  own  wrong  ns  to  oblige  the  tenant  to 
pay  any  thing  for  the  residue  ; but  the  rule  is  otherwise  in 
the  case  of  a lawful  entry  into  part  of  the  demised  premises, 
by  the  authority  of  the  tenant  himself." 

The  rule  at  common  law  was,  tliat  neither  law  nor  equity 
would  apportion  rent  as  to  time,  and,  therefore,  if  the  tenant 
for  life  gave  a lease  for  years,  rendering  a yearly  rent,  and 
died  in  the  course  of  the  year,  the  rent  could  not  be  appor- 
tioned, and  the  tenant  would  go  free  of  rent  for  the  first  purl 
of  tlie  year.  The  principle  was,  tliat  an  entire  contract  could 


a Cn.  Liu.  \40.  a.  Gilbert  on  Renls, \G'^.  Farley  v. Craig, 6 Ha/- 
tled,  362. 

b Wolton  r.  Shirt,  Cm.  Etiz.  742.  Lilt.  bcc.  221.  1 Rot.  Abr. 

til.  Apporiionment^  D.  pi.  3,  5. 

c Modgkiab  v.  Hobson,  1 1'cnt.  Jlrp,  270.  Vaugban  v.  Hlaocbard, 
I Yeala  Rrp.  17C. 
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nol))e  apportioned.  The  imperfect  performance  of  it  depend- 
ing on  various  acts,  could  not  reasonably  afford  a title  to  the 
whole,  and  from  the  compIe.v  nature  and  uncertain  value  of 
part  performance,  it  cou  d not  afford  a title  to  any  part  of  the 
stipulated  consideration.*  But  the  statute  of  11  Geo.  II.,  c. 
19,  sec.  15,  supplied  the  principle,  that  apportionment  should 
be  mode  of  rent  in  respect  to  time  in  such  cases,  and  that 
part  of  the  statute  has  been  re-enacted  or  adopted  in  this 
country.* 

(2.)  The  remedy  provided  by  law  for  the  recovery  of  rent, 
depends  upon  the  nature  of  the  instrument  or  contract  by 


a Bro.  Mr,  tit.  .Apportionment,  pi.  7.  36.  Clun'a  caae,  10  Co.  137. 
Jenoer'T.  Morgan,  1 P.  Wmt.  392.  The  Master  of  the  liolls,  in  Hay 
▼.  Palmer,  3 ibid.  502.  Annuities  and  servants'  wages,  like  rents, 
were  not  in  general  apporlionablo  at  common  law,  and  the  rule  seemed 
to  be  applicable  to  all  periodical  paj  meiits  becoming  due  at  6xed  intcr- 
TaU.  If  a servant  was  hired  for  the  month  or  year,  and  the  service 
ceased  within  the  time,  there  was  no  apportionment  of  wages  for  tlie 
actnal  time  of  service,  though  the  rule  operated  in  some  cases  most  un- 
justlj.  Pro.  Jlbr.  tit.  Apportionment,  pi.  13.  33.  36.  Countess  of 
Plymouth  V.  Throgmorton,  1 Snlk.  65.  But  the  old  role  is  now  held 
to  be  relaxed,  and  wages,  it  is  understood,  may  be  apportioned,  upon 
the  principle  that  such  is  the  reasonable  construction  of  tbe  contract  of 
hiring.  Lawrence,  J.,  6 Term,  336.  M'Clure  v.  Pyatt,  4 AtCord, 
36.  And  though  annuities  are  not  subject  to  apportionment,  like  rent, 
under  the  statute  of  It  Geo.  II.,  yet  if  the  aonnitant  dica  within  the 
quarter  or  year,  ns  the  case  may  be,  and  tbe  annuity  was  given  for 
maintenonco  in  infancy,  or  for  the  separate  maintenance  of  a feme- 
covert,  equity  will  apportion  the  annuity  up  to  tlie  day  of  tbe  annui- 
tant's death,  on  the  principle  that  the  allowance  was  necessary.  Hay 
V.  Palmer,  3 P.  Wmt.  501.  Pearly  v.  Smith,  3 AUe.  360.  Howell  r. 
Ilanforth,  3 f}facA;«.  Aep.  1016.  1 7 Serg.  4 Roufe,  173,  S.  P.  Divi- 

dends, or  moneys  invested  in  stock,  are  also  held  not  to  be,  as  a general 
rule,  apportionable,  either  in  law  or  equity,  Wilson  v.  Harmer,  3 Vet, 
673.  Itashleigh  v.  Master,  3 Bro.  99. 

b JV.  Y.  Revited  Statutes,  vol.  i.  747,  sec.  22.  17  Serg.  ^ Rawle, 

171.  Ex  ymrte  Smith,  I Sionnrt.  i2ey>.  338.  Tbe  editor  has  annexed 
a learned  note  to  tbe  last  case,  on  tbe  doctrine  of  apportionment  as  sz- 
iating  both  before  and  since  the  statute  of  1 1 Oeo.  II. 
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which  payment  is  secured.  The  suit  may  be  an  action  of 
covenant,  or  debt,  or  a^umpeit,  for  the  use  and  occupation  of 
the  land.  The  iandlord  may  also  re-enter,  or  recover  posses- 
sion of  the  land,  by  the  action  of  ejectment,  for  non-payment 
of  rent,  provided  half  a year's  rent  or  more  be  in  arrear,  and 
no  sufficient  distress  can  be  found  ; and  if  tlie  tenant,  in  such 
a case,  does  not  redeem  within  six  months  after  execution 
issued,  the  land  will  be  deemed  discharged  from  tiie  lease  or 
contract."  But  the  more  usual,  prompt,  and  elfectuol  reme- 
dy, is  by  distress,  which  was  provided  by  the  common  law, 
and  has  been  regulated  and  greatly  improved  by  statute  in 
England  and  in  this  country. 

In  New-York  we  have  adopted  the  common  law  on  tiie 
subject  of  distress  fur  rent,  and  we  have  likewise  re-enacted 
tiie  fubstance  of  the  English  statutes  of- 52  Hen.  III.,  3 Edw. 
I.,  13  Edw.  I.,  21  Hen.  VIII.,  17  Car.  II.,  2 W.  and  M., 
8 Anne,  and  11  Geo.  II.,*  and  wliich  statutes  were  made 
on  purpose  to  control  abuses,  and  mitigate  the  rigour  of  tiie 
common  law.  The  English  common  and  statute  law,  in 
relation  to  distress  for  rent,  has  been  generally,  and,  I appre- 
hend, essentially  adopted  in  several  of  the  other  states,  as,  for 
instance,  in  New-Jersey,  Pennsylvania,  Indiana,  Maryland, 
and  South  Carolina  but  the  whole  law  has  been  judicially 
dcclareil,  in  North  Carolina,  to  be  irreconcilable  with  the 


a Tills  was  the  prorision  of  the  statute  of  4 Geo.  II.,  and  it  is  adopted 
in  New-Yoi  k,  (Al  F.  licvittd  Stahdes,  vol.  ii.  505,)  and  probably  in 
several  of  the  other  states. 

i JV)  F.  RnUed  Slalulet,  vol.  i.  747,  sec.  18 — 34.  Ibid.  vol.  ii. 
500—505. 

t Hartuliorn  v.  Kierman,  3 JlnhtetTs  Rrjt.  29.  Hoskins  v.  Paul,  4 
ibid.  1 10.  Woglam  v.  Cowperthwaitc,  2 Dalbit'  Rep.  68.  Garret  v. 
Huglilet,  1 JIarr.  tf  Johm.  3.  City  Council  of  Charleston  v.  Price, 
1 M'Cord't  Rep.  299.  Dorsey  v.  Hays,  7 Harr.  S(  Johns.  370.  Neale 
V.  Cautice,  ibid.  372.  Smith  v.  Meanes,  16  Serg.  if*  Raselei  375. 
Ilidfe  V.  Wilson,  I Rladeford's  Ind.  Rep.  409.  Crips  v.  Talvaode,  4 
M'Conl.iO. 
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spirit  of  their  laws  and  government,  and  to  be  of  no  force  in 
that  state.*  It  is  deemed  to  be  equally  objectionable,  in  the 
opinion  of  judicial  authority,  in  South  Carolina,  and  fit  to  be 
abolished,  as  being  an  unreasonable  and  oppressive  relict  of 
the  feudal  system,  and  repugnant  to  the  policy  of  our  institu- 
tions.* In  Louisiana,  the  English  remedy  for  rent  essentially 
prevails,  for  the  lessor  has  a right  of  pledge  on  the  movable 
effects  of  the  lessee  found  upon  the  premises,  and  also  on  the 
movable  effects  of  third  persons  being  in  a house  or  store  on 
the  premises  by  their  consent,  express  or  implied.  The  right 
does  not  extend  to  goods  transiently  or  accidentally  on  the 
premises,  an<l  the  lessor  may  exercise  his  right  of  seizing  the 
goods  while  on  the  land,  or  within  fifteen  days  afler  they  are 
removed,  provided  they  continue  to  be  the  property  of  the 
lessee.*  In  the  New-England  states,  their  law  of  attach- 
ment on  mesne  process  has  superseded  the  law  of  distress 
for  rent  ; hut  under  their  attachment  laws,  the  principles  of 
the  common  law  doctrine  of  distress  seem  to  have  been  essen- 
tially assumed,  subject  to  the  same  checks  and  limitations 
which,  under  the  English  statute  law,  and  modern  deci- 
sions, have  modified  and  improved  it.‘‘  I shall,  therefore, 
proceed  to  consider  the  remedy  by  distress  for  rent,  upon  the 
principles  of  the  English  common  and  statute  law,  as  being 
incorporated  into  the  jurisprudence  of  most  of  the  United 
States. 

The  exorbitant  authority  and  importance  of  the  feudal 
aristocracy,  and  the  extreme  dependence,  and  even  vassalage 
of  the  tenants,  was  the  occasion  of  introducing  the  law  of  dis- 
tresses, and  which  summary  remedy  is  applicable  to  no  other 
contracts  for  the  payment  of  money,  than  those  between  land- 
lord and  tenant.  The  non-payment  of  rent,  or  non  perform- 


a Dalgleiih  v.  Graody,  Cam.  if-  ATnr.  Rep.  23. 
6 Youngblood  v.  LiOvrj,2M-Cord’e  Rep.  39. 
e Cinl  Code  of  Louieiana,  art.  3675 — 3679. 
d Potter  V.  Hall,  3 Pick.  Rep.  368. 

VoL.  IlL  60 
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ance  of  any  other  stipulated  service,  was  originally,  by  the 
feudal  law,  a forfeiture  of  the  feud,  and  the  lord  was  at  liberty 
to  enter  and  reassume  it.  The  severity  of  those  feudal  for- 
feitures was  then  changed,  and  intended  to  be  softened  into 
the  right  of  distress,  which  was  borrowed,  as  Baron  Gilbert 
supposes,"  from  the  civil  law,  for  by  that  law  the  creditor  had 
a right  to  seize  a pledge  in  order  to  obtain  justice.  So,  un- 
der the  feudal  law,  instead  of  insisting  upon  an  absolute  for- 
feiture of  the  land,  or  even  of  the  right  of  the  lord  to  enter 
and  hold  the  lands  until  the  tenant  had  rendered  his  service, 
the  law  substituted  the  seizure  of  the  cattle,  and  other  mova- 
bles found  upon  the  land,  and  allowed  them  to  be  detained 
as  a pledge  until  the  damages  were  paid.  This  power  of 
distress,  as  anciently  used,  was  soon  found  to  be  as  grievous 
and  oppressive  as  the  feudal  forfeiture.  It  w'as  equally  dis- 
tressing to  the  tenant  to  be  stripped  in  an  instant  of  all  bis 
goods  and  chattels,  for  arrearages  of  rent,  as  it  was  to  be  turn- 
ed out  of  the  jiossession  of  his  farm.  The  jxiwer  of  distrain- 
ing for  rent,  and  other  feudal  services,  became  an  engine  of 
the  most  insupportable  tyranny  and  oppression.*  These 
abuses  were  first  stated  in  the  statute  of  61  Hen.  III.,  De 
Diftridiune  ^icaccarii,  wherein  it  is  mentioned,  that  the 
commonalty  of  the  realm  had  sustained  great  damage  by 
wrongful  taking  of  distresses  for  the  king’s  debts  ; and  it  pro- 
vided, that  when  beasts  should  be  distrained  and  impounded, 
the  owner  might  feed  them  without  disturbance  ; and  that 
the  things  distrained  should  not  be  sold  until  the  expiration 
of  fifteen  days  ; and  that  if  there  were  any  chattels  to  dis- 
train, neither  beasts  of  the  plough,  nor  sheep,  should  be  dis- 
trained ; and  that  the  distress  should  be  reasonable  in  amount, 
according  to  the  estimation  of  neighbours.  In  the  following 
year,  the  statute  of  Marlebridgc,  in  the  52d  Hen.  III.,  was 
passed,  providing  more  generally  against  the  abuse  of  the 


a Gilbert  on  Dulreeiet,  p.  2. 
4 Ibid.  p.  3. 
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right  of  distress,  and  that  statute  stated  the  abuses  of  land- 
lords in  strong  language  : Magnates  graves  nltiones  fece- 
TUnt,  et  districtiones  qtiosqne  redemptiones  recipenint  ad 
volunlatem  suam.  What  made  the  grievance  more  insuj)- 
portahle  was,  that  the  lords  refused  to  permit  the  king’s  courts 
to  take  cognizance  of  the  distresses  which  they  had  made  at 
their  own  pleasure,  and,  therefore,  as  Sir  Edward  Coke  ob- 
serves, they  assumed  to  he  judges  in  their  own  causes,  con- 
trary to  the  solid  maxim  of  the  common  luw.“  This  statute 
restored  the  authority  of  the  regular  courts,  and  ordered  all 
distresses  to  bo  reasonable,  and  that  whoever  made  an  exces- 
sive distress,  should  be  grievously  amerced.  The  distress  was 
not  to  be  taken  or  driven  out  of  the  county,  and  it  was  not  to 
be  made  upon  the  public  highway,  and  a remedy  by  replevin 
was  given  for  a wrongful  distress.  Ry  these  salutary  pro- 
visions, the  power  of  distress  was  confined  to  the  original 
intention  of  the  law,  which  was  to-  seize  the  tenant’s  goods 
by  way  of  pledge,  in  order  to  compel  him  to  perform  his  feudal 
engagements.* 

The  common  law  also  imposed  several  benign  restrictions 
upon  this  summary  and  somewhat  perilous  authority  of 
distress.  It  forbade  perishable  articles  to  be  distrained,  be- 
cause all  pledges  ought  to  be  returned  in  the  same  good  con- 
dition as  when  taken.  It  forbade  the  tools  and  implements 
of  a man’s  trade,  as  well  as  the  beasts  of  the  plough,  to  be 
distrained,  provided  other  articles  could  be  found  ; because 
the  taking  of  such  articles  would  tejid  to  produce  an  utter  in- 
ability in  the  tenant  to  redeem  the  pledge.'  'I'he  goods  were 
also  to  be  put  into  a pound,  and  there  kept  safely,  without 
being  used  by  the  landlord,  until  they  were  redeemed.'' 


a 2 Irut.  102,  103. 
b Gilbert  on  Uislreiset,  4.  34. 
c 2 Imt.  132,  133.  Gilbert  on  Ditlretiet,  35,  36. 
d Cro.  Jac.  148.  A tender  of  ameods  comes  loo  late  after  the  goods 
are  impoaoded,  for  they  are  then  in  the  cuslody  of  the  lair.  Piliciog. 
ton’s  case,  S Co.  76.  a. 
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But  if  the  tenant  was  disposed  to  controvert  the  legality  of 
the  distress,  either  by  denying  any  rent  to  be  due,  cr  by  aver- 
ring it  to  be  paid,  the  law  provided  him  with  a remedy  by 
the  writ  of  replevin  ; which  w'as  a writ  authorizing  the  she- 
riff to  take  back  the  pledge  and  deli  ;er  it  to  the  tenant,  on  re- 
ceciving  security  from  bi.ii  io  prosecute  the  writ  to  effect,  and 
to  return  the  chattels  taken,  if  he  should  fail  in  making  good 
his  defence. 

In  modern  times,  the  whole  policy  of  the  law  respecting 
distresses  has  been  changed.  It  was  inconvenient,  if  not  ab- 
surd, that  prop  rty  should  be  kept  in  an  inactive  state  in  or- 
der to  compel  a man  to  p.rform  his  stipulated  payment.  A 
distress  at  this  day  is  no  more  than  a summary  mode  of  sei- 
zing and  selling  the  tenant’s  properly,  to  satisfy  the  rent  which 
he  owes  ; and  the  extent  and  manner  of  the  operation  have 
been  changed,  and  made  entirely  reasonable  and  just,  and 
equally  conducive  to  the  security  of  tlte  landlord  and  the  pro- 
tection of  commerce. 

When  rent  is  due  and  unpaid,*  and  when  no  judgment 
in  a personal  action  has  been  had  for  the  recovery  of  the 
same,  the  landlord,  upon  demand,  may  enter  immediato- 
ly,  by  himself  or  bis  agent,*  upon  the  demised  premi- 
ses, and  distrain  any  goods  and  chattels  that  are  to  be 
found  there,  belonging  to  the  tenant  or  others ; and  this 
right  of  the  landlord  to  distrain  any  goods  and  chattels 
upon  the  premises,  is  founded  upon  reasons  of  public  conve- 
nience, and  to  prevent  collusion  and  fraud.'  But  this  incon- 


a JV.  T.  Revised  Statutes,  toI.  ii.  500,  sec.  S. 

6 As  a check  to  abuse  in  (lie  exercise  of  (he  right  of  distress,  the 
Jfeu-York  Revised  Statutes,  toI.  ii.  501,  sec.  3.  8,  require  ever;  dis- 
tress to  be  made  b;  (he  sheriff  or  one  of  his  deputies,  or  b;  a constable 
or  marshal  of  (becit;  or  town,  and  upon  (he  previous  affidavit  of  the 
landlord  or  his  agent,  of  (he  amount  of  rent  due,  and  (be  time  when. 

e Gorton  v.  Falkner,  4 7>rm  Rep.  565.  Jones  v.  Powell,  5 Bomsr. 
<f>  Cress.  647.  In  Virginia,  by  statute,  in  1818,  the  property  of  strao- 
gen  fonod  upon  the  pieraises,  is  exempted  from  distress.  4 Randolph, 
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Tenient  privilege  is  subject  to  many  exceptions.  Articles 
that  may  be  temporarily  placed  upon  the  land  by  way  of  trade, 
and  belonging  to  third  persons,"  are  exempted  from  distress, 
on  the  broad  principle  of  public  convenience,  and  for  the  be- 
nefit of  commerce.  A horse  at  a public  inn,  or  sent  to  a live- 
ry stable  to  be  taken  care  of,  or  corn  at  a mill,  or  cloth  at 
a tailor’s  shop,  or  a grazier’s  cattle  put  upon  the  land  for  a 
night,  on  the  way  to  market,  or  goods  deposited  in  a ware- 
house for  sale,  or  on  storage  in  the  way  of  trade,  or  goods  of 
a principal  in  the  hands  of  a factor,  are  not  distrainable  for 
rent.*  With  respect  to  the  cattle  of  a stranger  found  upon 
the  land,  there  is  this  distinction,  that  if  they  broke  in  they 
are  distrainable  immediately,  but  if  the  fences  were  bad,  they 
are  not  distrainable,  until  the  owner,  after  notice,  has  neglect- 
ed to  take  them  away.  Corn  and  grass,  whether  growing 
or  cut,  are  seizable  by  way  of  distress,  and  those  articles  and 
cattle  may  be  secured  or  impounded  upon  the  premises,  and 
there  sold.  The  distress  must  be  reasonable,  and  it  cannot 


334.  Id  OorUm  r.  Failmer,  Mr.  J.  Asbhnrat  coniiders  the  foandation 
of  the  priociple  that  the  gocxlt  of  (be  stranger  may  be  taken  to  be,  (bat 
the  landlord  is  supposed  to  give  credit  to  the  visible  stock  on  tlie  preini- 
sea,  and  be  ought,  therefore,  to  bare  recourse  to  every  thing  he  Gnda 
there.  But  (he  Chief  Justice  in  Pennsylvania,  in  Brown  v.  Sims,  17 
S*rg.  4-  RateU,  138,  was  of  opinion  that  the  right  of  distraining  a stran- 
ger's goods  on  the  premises,  rested  on  no  principle  of  reason  or  justice, 
and  he  thought  that  (be  constantly  growing  exceptions  to  that  part  of 
the  law  of  distress,  would,  in  the  end,  eat  out  the  rule  itself.  In  New- 
Jersey,  by  statute,  the  goods  on  the  premises  not  belonging  to  (ha 
tenant  are  exempted  from  distress  for  rent  due  from  the  tenant.  JV.  J. 
Retited  Lavs,  201,  sec.  8. 

a Hoskins  v.  Paul,  4 HalsUd,  110. 

b i Sound.  Rep.  289,  a.  o.  7.  Gisbonrne  v.  Hurst,  1 Salk.  Rep. 
249.  3 Blacks.  Com.  8.  Gilman  r.  Ellon,  3 Brod.  4"  Bing-  75. 

Co.  Liu.  47.  a.  Thompson  v.  Mashiter,  1 Bing.  Rep.  283.  Matthiaa 
V.  Mesnard,  2 Carr.  4r  Payne,  353.  Brown  v.  Sims,  17  Serg.  4r 
Ravlt,  138.  Toongblood  v.  Lowry,  2 M'Cord's  Rep.  39. 
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be  made  in  a public  highway,  or  removed  out  of  the  county.* 
The  highway,  in  particular,  ought  to  be  secure  to  the  tenant 
for  the  intercourse  of  commerce,  and  the  preservation  of  peace 
and  good  order.  Nor  can  beasts  of  the  plough,  sheep,  or  im- 
plements of  a man’s  trade,  be  taken  for  rent,  so  long  as  other 
property  can  be  found  ; but  they  may  be  distrained  if  not  in 
actual  use  at  the  time,  and  there  be  no  other  sufficient  dis- 
tress on  the  premises.*  In  the  case  of  Simpson  v.  Hartopp,‘ 
the  question  was,  whether  a stocking  frame,  in  the  actual  use 
of  a weaver  at  the  time,  was  distrainable  for  rent ; and  after 
two  distinct  arguments,  at  different  terms,  it  was  adjudged, 
that  it  was  not.  Lord  Ch.  J.  Willes  took  an  accurate  and 
elaborate  view  of  the  law  on  the  subject ; and  it  was  stated, 
that  there  were  several  sorts  of  things  not  distrainable  at 
common  law.  1.  Tilings  annexed  to  the  freehold,  such,  for 
instance,  as  furnaces,  millstones,  and  chimney  pieces.  2. 
Things  delivered  to  a person  exercising  a public  trade,  to  be 
worked  up  or  managed  in  the  way  of  his  trade,  as  a horse  at 
a smith’s  shop,  materials  sent  to  a weaver,  a horse  brought  to 
an  inn  ; though,  with  respect  to  a carriage  at  a livery  stable, 
it  has  since  been  determined,''  that  it  was  not  privileged  front 
distress  for  rent  by  the  lessor  of  the  stable.  3.  Cocks,  or 
sheaves  of  corn.  4.  Beasts  of  the  plough,  and  instruments 
of  husbandry.  5.  Instruments  of  a man’s  trade.  These 
two  last  sorts  were  only  exempted  from  distress  sub  niodo  ; 


a By  tbe  Jfm-Tork  Revited  SlalttUt,  toI.  ii.  501,  sec.  5,  6,  the  dis- 
tress caiioot  be  driven  out  of  tbe  town,  except  to  a pound  wilbin  three 
miles  distance,  and  witbin  tbe  same  county  ; and  all  beasts  and  chattels 
taken  at  one  time,  must  be  kept,  as  near  as  may  be,  in  tbe  same  place. 

5 Gorton  v.  Falkner,  4 Term  Rep.  565.  2 hit.  132,  133.  JV.  T. 

Revued  Slalulee,  vol.  ii.  502,  sec.  13.  In  Louisiana,  the  landlord  bas 
a privilege,  by  way  of  pledge,  on  tbe  tools  of  a tradesman  found  on  tbe 
premises,  for  the  payment  of  rent.  Parker  v.  Starkweather,  19  Jlfar- 
tin,  337. 

c WUlee'e  Rep.  512. 
d Francis  r.  Wyatt,  3 Burr.  Rep.  1498. 
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that  is,  upon  the  supposition  that  there  was  other  sufficient 
distress.  The  court,  in  (hat  case,  held,  that  the  stocking 
frame  was  privileged  from  distress  while  the  party  was  ac- 
tually using  it,  even  though  there  was  no  other  distress  on 
the  premises.  If  it  had  not  been  in  actual  use,  it  might  have 
been  distrained  ; and  if  things  in  actual  occupancy  could  be 
distrained,  it  would,  as  Lord  Kenyon  observed,*  perpetually 
lead  to  a breach  of  the  peace.  The  case  of  Webb  v.  Bell,* 
seems  to  have  laid  down  a contrary  doctrine  to  a certain  ex- 
tent ; for  it  was  there  held,  that  two  horses,  and  the  harness, 
fastened  to  a cart  laden  with  corn,  might  be  distrained  for 
rent.  But  Lord  Ch.  J.  Willes  doubled  the  law  of  that  case; 
and  even  in  the  case  itself  a doubt  is  suggested,  whether,  if  a 
man  had  been  upon  the  curt,  the  whole  team  would  not  have 
been  privileged  for  the  time.  In  Massachusetts,  under  their 
law  of  attachment  upon  mesne  process,  which  is  analogous 
to  the  common  law  doctrine  of  distress  for  rent,  it  has  been 
held,  that  a stage  coach  at  a tavern,  in  preparation,  and  near- 
ly ready  to  depart,  might  be  attached  ; and  the  court  inclined 
to  think,  that  stage  coaches,  steam-boats,  and  vessels  in  ac- 
tual use,  might  be  attached,  though  the  decision  did  not  go 
to  that  broad  extent* 


a Storey  t.  Robinsoo,  6 Term  Rep.  138. 
b 1 Sid.  Rep.  440. 

c Potter  T.  Hall,  .3  Pick.  Rep.  368.  The  ^em-York  Reviled  Sla- 
tutei,  Tol.  ii.  501,  502,  aec.  10 — 14.  Ibid.  p.  367,  ICC.  22,  ipecially 
exempt  •pioning'  wheels,  weario^  looms,  aod  stores,  kept  for  use  io  a 
dwelling'-bouie,aod  sheep  to  tbe  number  of  ten,  and  the  cloth  maoofac- 
tored  from  them,  one  cow,  two  swine,  and  the  pork  of  tbe  same,  and  > 
few  necessary  articles  of  furniture,  as  well  as  wearing'  apparel  aod  bed- 
diogt,  and  owned  by  a householder,  and  (he  necessary  tools  of  a me- 
chanic to  the  ralue  of  ^25,  from  distress  fur  rent,  as  well  as  from  exe- 
cution. But  things  annexed  to  the  freehold  for  (he  purpose  of  trade  or 
manufacture,  and  not  fixed  into  tbe  wall  of  any  building,  so  as  to  be 
essential  to  its  support,  aod  grain,  grass  aod  roots,  whether  growing  or 
gathered  and  remaioiog  on  tbe  land,  may  be  diitraioed.  On  tbe  other 
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After  the  distress  has  been  duly  nnade,  if  the  goods  be  not 
replevied  within  five  days  after  notice,  the  statute  of  New- 
York  has  provided,  that  the  goods  shall  be  forthwith  apprais- 
ed, and  sold  at  public  vendue,  under  the  superintendence  of 
a sherift  or  constable,  towards  satisfaction  of  rent.*  And  this 
law  of  distress  is  liable  to  so  much  abuse  on  the  part  of  the 
landlord,  and  tenants  are  so  often  driven  to  desperate  expe- 
dients to  elude  the  promptitude  and  rapidity  of  the  recovery, 
that  the  law  has  been  obliged  to  hold  out  the  penalty  of 
double  damages  against  the  one,  if  he  distrains  when  no  rent 
is  due,  and  of  treble  damages  against  the  other,  if  he  unlaw- 
fully rescues  the  goods  distrained.*  If  the  tenant  holds  over, 
the  poesessbn  may  be  recovered  in  New-York,  by  the  land- 
lord, under  a new  and  summary  course  of  proceeding.'  The 
proceeding  applies  to  tenants  for  years,  and  from  year  to  year, 
or  for  part  of  a year,  or  at  will,  or  at  sufferance,  and  to  the 
assigns,  under  tenants,  or  legal  representatives  of  such  te- 
nant ; and  it  applies  to  holding  over  after  the  expiration  of 
the  term  without  permission,  or  after  default  in  the  payment 
of  rent  pursuant  to  contract.  But  in  the  case  of  a tenancy 


band,  peraonal  property  deposited  with,  or  hired  or  lent  to  the  teoaot 
with  the  consent  of  the  landlord, caooot  be  distrained  ; nor  can  the  pro- 
perty of  others  which  accidentally  strays  on  the  premises,  or  is  deposited 
with  a tavern-keeper,  or  the  keeper  of  a warehouse,  in  the  usual  course 
of  their  business,  or  deposited  with  any  person  for  the  purpose  of  being 
repaired  or  manufactured.  Ibid.  rol.  ii.  502,  sec.  10.  14. 

By  the  Roman  law,  the  landlord’s  lien  for  his  rent  of  a farm  was  con- 
fined to  the  produce  of  the  field.  Neither  cattle,  nor  implements  of 
husbandry,  nor  furniture,  were  included.  But  the  rule  varied  in  the  ,, 
case  of  houses  rented,  and  the  permanent  movables  within  the  bouse 
were  liable  to  distress  for  rent.  Dig.  30.  3.  7.  I. 

a JV.  T.  Revised  Statutes,  vol.  ii.  504,  sec.  34, 25,  36  ; and  within 
ten  days  after  the  sale,  the  officer  most  file,  in  the  office  of  the  town 
clerk,  the  original  warrant  of  distress,  and  the  original  affidavit  of  the 
landlord  or  his  agent.  Ibid.  501,  sec.  9. 

b JV.  r.  Revised  StatuUs,  vol.  ii.  504,  sec.  S3.  S7. 
c Ibid.  513,  sec.  38. 
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at  will,  or  sufferance,  one  month’s  previous  notice  in  writing, 
to  the  tenant,  to  remove,  must  have  been  given  ; and  in  case 
the  proceeding  be  for  non-payment  of  rent,  there  must  have 
been  a previous  demand  of  the  rent,  or  three  days  notice  in 
writing,  to  pay,  or  deliver  the  possession."  This  summary 
remerly  for  non-payment  of  rent  applies  also  where  the  tenant 
has  been  discharged  under  aity  insolvent  act,  as  to  his  debts 
or  |)crson,  or  after  the  estate  lias  been  sold  under  an  execu- 
tion against  such  person.*  But  it  does  not  apply,  when  it  shall 
appear  that  satisfaction  for  the  rent  might  have  been  obtained 
by  distress,  and  the  whole  provision  is  general,  and  applies  to 
every  part  of  the  state.  At  common  law,  distress  could  only 
be  made  on  the  land  out  of  which  the  rent  issues,'  but  now 
by  statute,  if  the  tenant  carries  away  his  goods,  before 
or  after  the  rent  becomes  due,  leaving  the  rent  unpaid, 
the  goods  of  such  tenant  arc  not  only  liable  to  be  seized 
wherever  found,  at  any  time  within  thirty  days  after  the  rent 
become.s  due,  though  the  removal  may  have  been  more  than 
thirty  days  preceding,  but  the  tenant  forfeits  double  the  value 
of  the  goods."  And  in  order  to  give  further  and  effectual  se- 


« .V.  y.  Revised  Stalides,  toI.  i.  745,  see.  7,  8,  9.  vol.  ii.  613,  sec. 
28. 

b Ibid.  vol.  ii.  513,  sec.  28. 

c This  dociriae  was  enforced  tvith  g;reat  slricUiess  in  (lie  case  of 
Uuszardv.  Capel,  (8  Barnw.  if  Cress.  I II.  6 Bini;ham,  150,  S.  C.  on 
error,]  where  it  was  decided,  that  a barge  altaclied  to  a wharf  by  a rope 
could  not  be  distrained  for  rent  by  the  lessor  of  the  wharf,  though  the 
land  on  which  the  wharf  stood  was  demised,  and  (he  use  of  the  land  in 
the  river  Thames  opposite  the  wharf,  between  high  and  low  water  mark, 
was  demised  as  appurtenant  to  the  wharf,  but  not  the  land  itself  over 
which  the  barge  duated  when  it  was  distrained. 

d -Y.  y.  Revised  Statutes,  vol.  ii.  502,  sec.  15.  503,  sec.  17.  Rey- 
nolds V.  Shuler,  5 Cowen's  Rep.  323.  The  statute  of  IS'ew-York  goes 
further  than  the  English  statute  of  1 1 Geo.  II.,  or  the  statute  of  Fcnn- 
sylvaoia  of  1772,  for  by  them  (he  goods  must  have  been  removed  after 
the  rent  was  due,  to  authorize  the  landlord  to  distrain  them.  Grace  v. 
Shively,  IS  Serg.  if  Rawlc,  217. 

Vol.  m.  61 
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curily  to  the  rent  of  the  landlord,  no  goods  of  a tenant,  or  of 
any  other  person  being  on  the  pretniies,  and  liable  to  distress, 
can  be  taken  on  execution  at  the  instance  of  a creditor,  until 
the  arrears  of  rent  due  at  the  time,  and  not  exceeding  one 
year,  be  previou.«ly  deducted."*  The  sheriff  naust  have  no- 
tice of  the  landlord’s  claim,  otlierwise  he  is  not  bound  to 
know  who  the  landlord  is,  or  what  rent  is  in  arrear.*  The 
one  year’s  rent  to  the  landlord,  in  case  of  execution  against 
the  personal  property  of  the  tenant,  is  not  to  exceed  the  last 
year’s  rent,  and  by  the  Revised  &'tatiHes  of  New-  York,  if 
the  tenant  denies  that  rent  is  due  as  claimed,  he  may  tender  a 
bond  with  sureties  to  the  officer  to  pay  all  rent  due,  not  ex- 
ceeding one  year’s  rent.  The  bond  is  to  be  executed  to  the 
landlord,  and  delivered  to  him,  and  for  his  use,  by  the  officer, 
and  it  is  to  be  received  as  a substitute  for  his  lien  on  the  ex- 
cution.' 

This  power  of  the  landlord  does  not  extend  to  the  seizure 
of  goods,  ns  a distress  for  rent,  when  the  goods  have  been 
sold  bona  fide,  and  for  a valuable  consideration,  before  the 
seizure  was  made."'  But  a mortgage  of  the  goods  is  said  not 


a N".  Y.  United  Stalulet,  vol.  i.  746,  sec.  12 — 17.  Russell  v.Doly, 
.1  Coieen't  Rep.  576. 

b .Smith  V.  Russell,  3 Taunt.  Rep.  400.  Alexander  v.  Mahon,  11 
Johnt.  Rep.  185.  A'.  Y.  Rented  Stalulet,  vol.  i.  746,  sec.  13,  13. 

e A".  Y.  Rented  Stalulet,  vol.  1.  746,  sec.  12 — 17.  The  processand 
forms  of  the  summary  proceeding  in  New-York,  to  oust  the  tenant 
wrongfully  bolding  over,  are  given  in  a note  to  the  case  of  AicAo/s  v. 
WiUiamt,  8 Couen,  1.  If  the  tenant  for  life  or  years,  or  any  other 
person  coming  in  under  or  by  collusion  with  such  tenant,  wilfully  holds 
after  demand  and  one  month’s  notice  to  quit,  be  is  chargeable  at  the 
rate  of  double  the  yearly  value  of  the  land, and  the  special  damages,  and 
equity  cannot  afford  him  any  relief.  JY.  Y.  Rented  Stalulet,  vid.  ii. 
745,  sec.  1 1.  Double  rent  is  likewise  given  if  a tenant  gives  notice  of 
his  intention  to  quit,  and  does  not  remove  pursuant  to  notice.  Ibid. 
sec.  10. 

d A".  Y.  Rented  Slalulet,  vol,  ii.  503,  sec.  16.  Neale  v.  Ciantice, 
7 Harr.  Sf  Johnt.  372,  S.  P. 
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to  be  a sale  within  tlie  provision,  so  as  to  protect  them  from 
distress.*  And  if  the  interest  of  the  tenant  in  the  term  has 
ceased,  and  the  tenancy  ended,  and  the  tenant,  with  liis  goods, 
removed  from  the  premises,  a distress  for  rent  could  not  for- 
merly be  made,  though  it  be  within  thirty  days  from  the  ter- 
mination of  tlte  tenancy.*  Tlie  remedy  by  distress,  accord- 
ing to  the  common  law,  assumed  tlie  tenancy  to  continue, 
and  ceased  with  it but  by  the  statute  of  8 Anne,  (and 
which  has  been  adopted  in  this  country,'' ) the  remedy  by  dis- 
tress, is  extended  to  six  months  after  the  determination  of  the 
tenant’s  lease,  whether  tlie  lease  be  for  life,  for  years,  or  at 
will.  It  was  made  necessary,  under  the  statute,  that  the 
landlord’s  title  and  the  tenant’s  possession,  should  equally  have 
continued,  but  by  the  New-  York  Revised  Statutes,  it  is  de- 
clared generally,  that  the  distress  may  be  made  upn  any 
goods  remaining  or  removed,  in  the  same  manner,  within  the 
same  time,  and  under  the  same  provisions  and  restrictions,  ns 
if  the  tenancy  had  not  ended.*  The  distress  may  also  be 
made,  under  the  above  limitations,  for  all  the  arrears  of  rent 
arising  during  the  tenancy,  though  the  rent  of  several  years 
should  happen  to  be  in  arrear.-'' 


a ReyooUs  v.  Sbuler,  5 Covien’M  Rep.  3‘i3. 
b Terboss  v.  Williams,  3 Cotcen'i  Rep.  407. 

t Co.  lAU.  47.  b.  Pcanant’a  case,  3 C'u.  64.  Slanfill  r.  Hicks, 
1 Ijord  Raym.  2B0. 

rf  JV*.  Y.  Reeuetl  SUUutet,  vol.  ii.  500,  sec.  I . 
e Ibid.  Tol.  ii.  500,  sec.  1.  Ibid.  503,  sec.  16.  The  New-York  sta- 
tutes have  likewise  gisen  a summary  remedy  to  llic  laodlurd,  with  the 
aid  of  a magistrate,  in  cases  where  the  premises  are  deserted,  and  tbc 
rent  left  in  arrear.  JY.  Y.  Remeed  Statute!,  toI.  ii.  513.  A like 
summary  remedy  to  obtain  possession,  where  there  are  not  gtxids  on  the 
promises  sufficieut  to  pay  tbo  rent,  is  given  by  statute  in  Fennsylrania, 
in  1830. 

/ Brathwaite  v.  Cooksey,  1 II.  Blackt.  465.  Wright  v.  Williams, 
5 Cowm’t  Rep.  501.  Blake  r.  De  Liesscline,  4 JiVCord,  496.  The 
English  real  properly  commissioners,  in  their  report  in  1839,  proposed 
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But  the  object  of  tills  work  will  not  permit  me  to  descend 
into  greater  detail,  and  I am  obliged  to  be  confined  to  a gene- 
ral view  of  the  law  on  the  subject  of  rent,  and  the  remeily 
to  recover  it.  The  contract  for  rent,  and  the  remedy,  are  in 
constant  use  and  application  ; and  in  the  cities  and  large 
towns  there  are  few  branches  of  the  law  that  affect  more 
sensibly  the  interests  of  every  class  of  the  people.”  The  law 
may  be  deemed  rather  prompt  and  strict  with  respect  to  the 
interests  of  the  landlord,  but  I am  inclined  to  think  it  is  a ne- 
cessary provision,  and  one  dictated  by  sound  polic)'.  It  is  best 
for  the  tenant  that  he  should  feel  the  constant  necessity  of 
early  and  punctual  performance  of  his  contract.  It  stimu- 
lates to  industry,  economy,  tem'perance,  and  wakeful  vigi- 
lance ; and  it  would  tend  to  check  the  growth  and  prosperity 


that  no  person  should  bring*  any  action,  or  distrain  fur  any  arrears  of 
rent,  after  six  years  from  the  time  when  the  same  became  due. 

Whenever  goods  arc  wrongfully  distrained,  tbc  owner  may  recover 
them  by  an  action  of  replevin.  This  action  of  replevin  lies  also  in 
other  cases  where  goods  have  been  tortiously  taken.  Pangburn  v. 
Patridge,  7 Johns.  Hep.  140.  Sec  also  6 Binncy^  2,  14  Johnson^  C7. 

15  Ibid.  402.  19  Ibid.  31.  20  Ibid.  467.  I Wtndcll,  109,  to  the 

same  point.  The  JS'*.  Y.  Revised  Statutes,  vol.  ii.  522,  hare  granted 
thewtit  of  replevin  whenever  gootls  have  been  wrongfully  taken,  or 
are  wrongfully  detained.  But  tbc  statute  provides  that  replevin  shall 
not  lie  for  goods  taken  by  warrant  for  any  tax,  assessment,  or  fine,  nor 
for  goods  seized  on  execution  or  attacbment,  unless  they  be  goods  ex* 
empted  by  law  from  such  process,  nor  unles’?  the  party  bath  a right  at 
the  time  to  reduce  the  goods  into  hia  possession. 

a The  modern  regulations  on  the  subject  of  distresses  for  rent,  are 
founded  on  the  statutes  of  2 H''.  Jl/.  c.  5 : 3 c.  1 1 ; 4 Geo. 

II.  c.  28  ; II  Geo,  II.  c.  19  ; and  those  statutes  have  been  re-enactetl, 
with  some  improvements,  in  New-York,  nnd  doubtless  form  the  basis 
of  our  American  law  on  the  subject  of  distress  for  rent,  in  all  those 
stales  where  that  remedy  prevails.  The  Rtalulc  of  II  Geo.  II.,  ch.  IP, 
seems  to  have  been,  for  instance,  very  strictly  adopted  and  followed  in 
Pennsylvania  and  Maryland.  12  Serg*.  ^ /2air/e,  21R.  1 Jiarr.  3c 

Johns.  372,  373. 
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of  our  cities,  if  tlie  law  did  not  aflbrd  to  landlords  a speedy 
and  effectual  security  for  their  rents,  against  the  negligence, 
extravagance,  and  frauds  of  tenants.  It  is  that  security 
which  encourages  moneyed  men  to  employ  their  capital  in  use- 
ful and  elegant  improvements.  If  they  were  driven  in  every 
case  to  the  slow  process  of  a suit  at  law  for  their  rent,  it  would 
lead  to  vexatious  and  countless  law-suits,  and  be,  in  many 
respects,  detrimental  to  the  public  welfare. 
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LECTURE  LIII. 


OF  THE  HISTORY  OF  THE  LAW  OF  TEJiCRE. 

Tenure  is  inseparable  from  llie  idea  of  property  in  land, 
according  to  the  theory  of  the  English  law.  All  the  land  in 
England  is  held  mediately  or  immediately  of  the  king. 
Tliere  are  no  allodial  lands  to  which  the  term  tenure  does 
not  strictly  apply,  nor  any  proprietors  of  land,  except  the 
king,  who  are  not  legally  tenants.  To  express  the  highest 
possible  interest  that  a subject  can  have  in  land,  the  English 
law  uses  the  terms  fee  simple,  or  a tenancy  in  fee,  and  sup- 
poses that  some  other  person  retains  the  absolute  and  ultimate 
right.  The  king  is,  by  fiction  of  law,  the  great  lord  jKua- 
mount,  and  supreme  proprietor  of  all  the  lands  in  the  king- 
dom, and  for  which  he  is  not  bound  by  services  to  any  supe- 
rior. Pradiitm  Domini  Regis  est  directum  Dominiutn, 
ciijus  mdliis  author  est  nisi  Dens."  So  thoroughly  dees 
this  notion  of  tenure  pervade  the  common  law  doctrine  of 
real  property,  that  the  king  cannot  grant  land  to  which  the 
reservation  of  tenure  i?  not  annexed,  though  he  should  even 
declare,  in  express  words,  the  grant  to  be  absque  aliquo  inde 
reddendo.^  Sir  Henry  Spelman'  defines  a feud  to  be  usus 
fructus  rei  immobilis  sub  conditione  Jidei  ; vel  jus  utendi 
preedio  alieno.  The  vassal  took  the  profits,  but  Uie  proper- 


a Co.  Liu.  I.  b.  65.  a.  2 Jilackt.  Com.  105. 
b liro.  tit.  Tenurti,  3.  52.  6 Co.  6.  b.  9 Co.  123.  a.  WrigtU  on 
Tinuret,  137,  138. 

c Treatise  of  Feude  and  Tenures  by  Knight  Service,  elk  I. 
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ty  of  the  soil  remained  in  the  lord,  and  the  scignonj  of  the 
lord  and  the  vassal’s  feud  made  together,  saith  Spelman,  that 
“absolute  estate  of  inheritance,  which  the  feudists,  in  time  of 
old,  called  allodium^ 

This  idea  of  tenure  pervades,  to  a considerable  degre.e,  the 
law  of  real  property  in  this  country.  The  title  to  land  is  es- 
sentially allodial,  and  every  tenant  in  fee-simple  has  an  abso- 
lute and  perfect  title,  yqt,  in  technical  language,  his  estate  is 
called,  an  estate  in  fee-simple,  and  the  tenure  free  and  com- 
mon socage.  I presume  this  technical  language  is  very  ge- 
nerally interwoven  with  the  municipal  jurisprudence  of  the 
several  states,  even  though  not  a vestige  of  feudal  tenure  may 
remain.  In  many  of  the  states,  there  were  never  any  marks 
of  feudal  tenure,  and  in  all  of  them  the  ownership  of  land  is 
essentially  free  and  independent.  By  the  statute  of  New- 
York,  of  the  20th  February,  1767,“  entitled,  An  Act  con- 
cerning Tenures,  the  legislature  re-enacted  the  statute  of 
12  Car.  II.  ch.  24,  abolishing  the  military  tenures,  and  turn- 
ing all  sorts  of  tenures  into  free  and  common  socage.  Under 
that  statute,  oil  estates  of  inheritance  at  common  law,  were 
held  by  the  tenure  of  free  and  common  socage ; but  all  lands 
held  under  grant  of  the  people  of  the  state,  (and  which  in- 
cluded, of  course,  all  the  lands  in  the  western  and  northern 
parts  of  the  state,  which  have  been  granted  and  settled  since 
the  revolution,)  were  declared  to  be  allodial  and  not  feudal, 
and  to  be  owned  in  free  and  pure  nllodiujii.  The  New-  York 
Revised  Statutes,  which  took  cflect  on  the  first  day  of  Ja- 
nuary, 163U,  went  the  entire  length  of  abolishing  the  existing 
theory  of  feudal  tenures,  of  every  description,  with  all  their 
incidents,  and  declaring  all  lands  within  the  state  to  be  allo- 
dial, and  that  the  entire  and  absolute  property  was  vested  in 
the  owners,  according  to  the  nature  of  their  respective  estates, 
subject  only  to  the  liability  to  escheat.*  But  though  the  dis- 


a Lavn  of  Aeto- York,  sess.  10,  cU.  36. 

6 A".  Y.  Jtevised  SlatuUt,  vol.  i.  718,  bcc.  3. 
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tinction,  in  this- country,  between  feudal  and  allodial  estates, 
either  docs  not  exist  at  all,  or  has  become  merely  nominal,  it 
will  be  impossible  for  the  student  to  understand  clearly  and 
accurately  the  doctrine  of  real  property,  and  the  learning 
which  illustrates  it,  without  bestowing  some  attention  to  the 
history  and  character  of  feudal  tenures. 

I.  Of  the  origin  and  establishment  of  feudal  tenures 
on  the  co7itincnt  of  Europe. 

Some  writers  have  supposed,  that  the  sources  of  feuds  were 
not  confined  to  the  northern  Gothic  nations  who  overturned 
the  we.stern  empire  of  the  Romans  ; and  that  an  image  of 
feudal  policy  had  been  discovered  in  almost  every  age  and 
quarter  of  the  glolie.''  But  the  resemblances  which  have 
lieen  suggested  are  too  loosely  stated,  and  arc  too  faint  and 
remote,  to  afford  any  solid  ground  for  comparison.  The  in- 
stitutions which  seem  to  have  lieen  most  congenial  to  the  feu- 
dal system,  were  to  lie  found  in  the  Roman  policy.  The  re- 
lation of  patron  and  client  resembled,  in  some  respects,  the 


a Voel,  in  liis  Digrestio  (le  Feudit,  see.  I,  and  Mr.  Hargrave,  in 
note  I to  lib.  ii.  Co.  Lilt.  Lave  referred  to  tlie  several  authors  by  whom 
this  opinion  has  been  advanced,  and  also  by  whom  it  has  been  refuted. 
I would  further  add,  that  the  feudal  policy  is  declared  by  Dr.  Robert- 
son to  have  existed  in  its  most  rigid  form  among  the  ancient  Mexicans  ; 
and  the  government  of  the  Birman  empire  is  said  to  exhibit,  at  this  day, 
a faithful  picture  of  Europe  during  the  feudal  ages.  The  same  resem- 
blances have  been  traced  among  the  Mahrattas,  and  the  Rajpoots  in 
Hiudostan,  and  also  in  the  island  of  Ceylon.  Roberlton'i  Hittory  nf 
.America,  b.  7,  vol.  ii.  200.  Cot.  Symet'  Emhatty  lo  Jlva,  vol.  ii.  350. 
Atiaiic  Annual  RegitUr  for  1799,  tit-  Jdixcellaneous  Tracts,  p.  ItC. 
Col.  Tod’s  Annals  cf  Rajpootana,  reviewed  in  Edinburgh  Iteticw,  No. 
103.  Niebuhr  says  the  feudal  system  was  obstinately  preserved  among 
the  states  or  cities  of  the  Etruscans,  prior  to  the  dominion  of  the  Ro- 
mans. The  governments  were  rigid  aristocracies,  with  kings  elected 
for  life,  and  the  labouring  classes  were  serfs.  History  of  Rome,  vol.  i. 
99.  101. 

Vol.  III.  62 
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feudal  lord  and  vassal,  and  Niebuhr,  in  his  History  of  Rome,“ 
declares  that  relation  to  have  been  the  feudal  system  in  its 
noblest  form.  The  grants  of  forfeited  lands,  by  the  Roman 
conquerors  to  their  veteran  soldiers,  as  a recompense  for 
past  service,  and  more  especially  the  grants  of  the  Emperor 
Alexander  Severus,  and  in  the  time  of  Constantine,  on  the 
condition  of  rendering  future  military  service,  afford  the  most 
plausible  argument  for  deducing  the  feudal  customs  and  te- 
nures from  the  Roman  law.  There  were,  however,  strong 
and  essential  marks  of  difference  lietween  the  two  systems. 
The  connexion  between  the  patron  and  client  was  civil,  and 
not  military,  and  the  Roman  estates  and  military  grants  were 
stable,  and  of  the  nature  of  allodial  property.  The  leading 
points  of  difference  between  the  Roman  and  feudal  jurispru- 
dence, in  relation  to  land,  have  been  abundantly  shown,  by 
the  most  able  and  the  most  learned  of  the  modern  legal  an- 
tiquaries.* 


a Vot.  i.  99.  , 

b Ilargrmt’t  note  1 to  lib.  ii.  Co.  Lilt.  Bailer's  nolo  77  to  lib.  iii. 
Co.  Liu,  Sullivan's  Treatise  on  the  Feudal  Law,  lec.  iW.  Mr  Spence, 
in  bis  work,  entitled.  An  Inquiry  into  the  Origin  of  Vie  Laws  and  Po- 
litical Institutions  of  Modem  Europe  ,Londoii,  1826,  p.  5.  32,  &c.,  lias 
examined  the  Roman  policy  on  this  subject,  and  studied  the  Roman 
laws,  and  particularly  tbe  Tbeodosian  code,  wilb  tlie  utmost  attention. 
He  has  drawn  from  tbat  copious  source  of  legal  antiquities,  a body  of 
facts  to  sustain  and  illustrate  tbe  theory,  tbat  the  barbarians  adopted,  in 
a great  degree,  the  laws  and  institutions  of  tbe  Romans,  as  they  found 
them  in  tbe  provinces  which  they  invaded  and  subdued.  His  conclu- 
sion would  apply  better  tu  France  than  to  any  other  part  of  Europe. 
In  Spain,  it  is  said  tbat  tbe  early  Spanish  lawgivers  disliked  the  Roman 
laws,  and  drove  them  from  their  tribunals.  Tbe  Visigoths  prohibited 
tbe  use  of  them.  See  Institutes  of  the  Civil  Law  of  Spain,  by  Asso  Sc 
Manuel,  pref.  A historian  more  learned,  even  in  the  antiquities  of 
Spain,  than,  probably,  either  of  those  Spanish  doctors,  admits  tbat  tbe 
Visigoths  of  Spain  indulged  their  subjects  at  first  with  the  enjoyment  of 
the  Roman  law,  but  at  length  they  composed  a code  of  civil  and  crimi- 
nal jurisprudence,  which  superseded  those  foreign  institutions.  Gib- 
bon’s History  of  the  Roman  Empire,  vol.  vi.  378. 


Digitized  by  Coogle 


Lee.  LIIL]  OF  REAL  PROPERTY.  491 

The  better,  and  the  prevailing  opinion,  is,  that  the  origin 
of  the  feudal  system  is  essentially  to  be  attributed  to  the  nor- 


On  the  other  band,  the  Tbcodosian  code,  and  the  books  of  the  juris- 
consulta,  authorized  by  that  code,  were  the  law  of  Gaul  when  it  was 
conquered  by  the  Visigoths,  Burgundians,  and  Franks  ; and  those  laws 
continued  to  be  almost  universally  observed  under  the  kings  of  the  first 
race,  and  the  Breviarium  contributed  to  preserve  the  knowledge  and 
use  of  the  Roman  law  among  the  West-Gotba.  But  eventually  the  use 
of  the  Roman  law  was  interdicted  in  the  West-Gothic  empire.  The 
Emperor  Charlemagne,  in  the  year  788,  caused  the  Theodosian  code  to 
be  transcribed  from  the  abridgment  of  it  in  the  edition  of  Alaric,  king 
of  the  Visigoths  ; and  that  abridgment  of  the  code,  which  is  sometimes 
called  the  Anian  Breviary,  or  the  Lex  Romana  of  the  Visigoths,  was 
the  only  one  from  which  a knowledge  of  the  civil  law  was  gained  by 
the  jurists  of  Gaol,  prior  to  the  recovery  of  the  Pandects.  Hutcire  du 
Droit  Franenis,  par  I'Abbe  Fteury,  cb.  6 and  II.  The  Breviarium 
Aniani,  so  called  after  Anian,  the  first  minister  of  Alaric,  was  publish- 
ed at  the  beginning  of  Uio  sixth  century,  by  order  of  Alaric,  and  it  was 
compiled  essentially  from  the  Tbcodosian  code,  and  partly  from  the 
codes  of  Gregorius  and  Ilcrmogeocs,  and  the  writings  of  Roman  juris- 
consults ; and  it  was,  in  its  turn,  superseded  by  the  more  popular  and 
vigorous  doctrines  of  the  feudal  system.  Its  poverty  is  incredible,  says 
Savigny,  when  viewed  in  connexion  with  the  rich  materials  from  which 
it  was  formed.  There  is  no  doubt  that  villenage,  or  the  servitude  of 
the  globe,  existed  in  the  Roman  provinces  before  the  German  con- 
quests. This  appears  from  the  contents  of  the  code  De  Agricolit,  el 
CentUit,  el  Colonit.  Code,  lib.  ii.  lit.  47  ; and  Montesquieu  has  justly 
and  sagaciously  inferred,  even  from  the  laws  of  the  Burgundians,  that 
pnedial  servitude  existed  in  Gaul  before  it  was  invaded  by  those  barba- 
rians. Esprit  des  Loix,  liv.  xxx.  cb.  10.  But  this  humble  service 
bore  no  resemblance  to  grants  by  military  chiefs  to  their  free-born  sol- 
diers and  companions,  on  condition  of  rendering  future  military  service. 
M.  Savigny,  in  bis  History  of  the  Roman  Law  during  the  Middle 
Ages,  vol.  i.  (translated  from  German  by  E.  Cathcart,]  contends,  from 
a full  examination  of  original  documents,  that  the  Roman  law  was  kept 
up  after  the  German  conquests,  by  the  aid  of  Roman  judges,  and  the 
former  inhabitants  in  the  provinces  continued  in  the  possession  of  their 
personal  freedom  and  property  to  a considerable  degree.  They  pre- 
served their  separate  manners  and  laws,  and  there  arose  a system  of 
personal  rights  and  laws.  The  Roman  and  bis  German  conqueror  re- 
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them  Gothic  conquerors  of  the  Roman  empire.  It  was  part 
of  llieir  military  policy,  and  devised  by  them  as  the  most  ef- 
fectual means  to  secure  their  conquests.  The  chieftain,  as 
head  or  representative  of  his  nation,  alloted  portions  of  the 
conquered  lands,  in  parcels,  to  his  principal  followers,  and 
they,  in  their  turn,  gave  smaller  parcels  to  their  sub-tenants 
or  vassals,  and  all  were  granted  under  the  same  condition  of 
fealty  and  military  service.”  The  rudiments  of  the  feudal 
law  have  been  supposed,  by  many  modern  feudists,  to  have 
existed  in  the  usages  of  the  ancient  Germans,  as  they  were 
studied  and  described  by  Cu»ar  and  Tacitus.*  But  there 


sided  io  the  same  city  or  place,  cacli  under  bis  own  laws.  Itorien  liap- 
pened,  said  Bisbop  Agobard,  in  bis  letter  to  Louis  Ic  Debonuairc,  that 
five  men,  each  under  a dilTerent  law,  migbt  bo  found  walking  or  sitting 
together.  At  first,  only  two  laws  were  admitted:  the  law  of  the  victors, 
which  was  pioperly  a territorial  law,  and  the  law  of  the  vanquished 
provincials,  which  was  personal.  In  process  of  lime,  the  laws  of  other 
German  races  conquered  by  the  F ranks,  were  acknowledged  along  with 
the  laws  of  the  victor,  and  of  the  vanquished  Komans.  In  the  Burgun- 
dian collection  of  laws,  it  was  declared  that  Inter  Homanot,  Romanis 
legibus  priccipimus  judicari.  Ibid.  vol.  i.  100.  103.  With  the  Bur.- 
gundians,  the  Roman  lands  were  divided  between  the  Burgundians  and 
Romans.  The  former  took  half  of  the  house  and  two  thirds  of  the  cul- 
tivated lands,  and  one  third  of  the  bondsmen.  The  VVest-Gotbs  also 
deprived  the  Romans,  by  allotment  or  partition,  of  two  thirds  of  their 
lands.  Ibid.  p.  279.  283.  In  Italy,  the  East-Goths,  under  Odoacer, 
took  one  third  of  the  land.  Ibid.  p.  315,  31G.  But  the  Lombards, 
who  succeeded  to  the  Greek  dominion  in  Italy,  took  only  one  third  of  the 
produce  of  the  Roman  estates,  and  the  Romans  were  apportioned  among 
the  Lombards  as  their  hoipHes,  or  guests,  and  were  chargeable  with 
the  above  tribute.  M.  Savigny  insists  that  the  Roman  civil  institutions 
in  the  provincial  cities  were  generously  allowed  by  the  Burgundians, 
West-Goths,  Franks,  and  Lombards,  to  be  retained  by  the  vanquished. 
Ibid.  387 — 134. 

a Craig's  Jus  Feudale,  lib.  i.  Dieg.  iv.  sec.  4.  De  Feudorum  Ors- 
gine  et  Progressu. 

b Sir  Henry  Spelman  on  Feuds  and  Tenures  by  Knight  Service,  cb. 
2.  GroUus,  De  Jure  Belli,  cl  Pads,  lib.  i.  ch.  3,  sec.  23.  IVrigkt 
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could  not  have  been  any  tiling  more  among  the  ancient  Ger- 
mans, than  die  manners  and  stale  of  property  fitted  and  pre- 
pared for  the  introduction  of  the  feudal  tenures.  Land,  with 
them,  was  not  subject  to  individual  ownership,  but  belonged 
as  common  property  to  the  community,  and  portions  of  it 
were  annually  divided  among  the  members  of  each  respec- 
tive tribe,  according  to  rank  and  dignity.”  The  German  na- 
tions beyond  the  Rhine  and  the  Danube,  prescribed  limits  to 
the  march  of  the  Roman  legions  ; and  while  the  latter  suc- 
cessfully established  the  government,  arts,  institutions,  and 
laws  of  their  own  country,  in  Sjiain,  Gaul,  and  Britain,  the 
free  and  martial  Germans  resented  every  such  attempt,  and 
preserved  unimpaired  their  native  usages,  fierce  manners,  and 
independent  genius.*  . 


on  Tenures,  ch.  i.  p.  6,  7.  Sullivan  on  I'tuJal  Laui,  Igc.  iii.  Dal- 
rympU'v  Eiioy  on  Feudal  Properly,  cli.  i.  Hie  conlraclut  (scilicet 
fcudalis]  prnpriue  eH  Germanicarum  Gentium,  nequevquam  invenitur, 
nisi  ubi  Gcrmani  tedes  poiuerunl.  This  is  tbe  language  of  Grolius, 
and  that  of  Craig  is  to  the  same  e/Tcct : /ficc  sunl  juris  Jeudnlis  prima 
cunabula,  hac feudorum  infantia  ab  usu  el  consueludine ferocissimarum 
gentium,  quee  ab  .iipiilone  in  Romanian  orbem  incurreranl,  primuin 
uata  el  inlroducta.  Jus  Feudate,  1.  A,  a.  In  a few  passages  of  Coisar 
and  Tacitus,  coocerniog  the  customs  of  the  Germans,  may  be  seen, 
says  Dr.  Sullivan,  the  old  feudal  law,  and  all  its  original  parts,  in  em- 
bryo. 

It  Ccesar,  De  Bel.  Gal.  b.  6.  7'acilus,  JVor.  Ger.  cb.  5.  1 1.  2C. 

b Felicias  Paler,  b.  2,  cb.  1 17,  1 IS.  It  was  their  custom,  said  Itio 
Germans  to  Julius  Ctesar, delivered  down  to  them  from  their  ancestors, 
to  oppose,  not  to  implore,  whoever  made  war  upon  them.  Caaar,  De 
Bet.  Gal.  4.  6.  The  German  tribes  bad  national  institutions  hefuie 
their  conquests,  and  they  were  societies  of  freemen,  who  possessed,  in 
their  collective  capacity,  all  powers  legislative  and  judicial.  The  no- 
bles, as  to  power,  were  merely  freemen.  Tbe  land  was  divided  into 
districts,  and  tbe  judicial  power  was  in  ail  the  freemen  of  the  district, 
and  tbe  Count  presided  at  the  public  meetings,  and  commanded  the 
tribes  in  war.  Tbe  other  classes,  distinct  from  the  freemen,  were  buut’- 
men  and  slaves.  Savigny's  History  of  the  Roman  Law  during  the 
Middle  Jlgcs,  vol.  i.  cb.  4. 
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The  traces  of  the  feudal  jiolicy  were  first  distinctly  per- 
ceived among  the  Franks,  Burgundians  and  Lombards,  after 
they  had  invaded  the  Roman  provinces.  They  generally 
permitted  the  Roman  institutions  to  remain  in  the  cities  and 
towns,  but  they  claimed  a proportion  of  the  land  and  slaves 
of  the  provincials,  and  brought  their  own  laws  and  usages 
with  them.*  The  crude  codes  of  the  barbarians  were  re- 
duced to  writing  after  they  had  settled  in  their  new  conquests, 
and  they  supplanted,  in  a very  considerable  degree,  the  Ro- 
man laws.*  The  conquered  lands  which  were  appropriated 
by  the  military  chiefs  to  their  faithful  followers,  had  the  con- 
dition of  future  military  service  annexed,  and  this  was  the 
origin  of  fiefs  and  feudal  tenures.  The  same  class  of  persons 
who  had  been  characterized  as  volunteers  or  companions  in 
Germany,  became  loyal  vassals  under  the  feudal  grants.' 

These  grants,  which  were  first  called  benefices,  were,  in 
their  origin,  for  life,  or  perhaps  only  for  a term  of  years."* 


a The  barbarian  conquerors  of  Gaul  and  Ital;  generonsly  allowed 
every  man  to  elect  by  wliat  law  he  would  be  governed.  Etpril  da 
Loix,  b.  28,  cli.  2.  JIallam  on  the  Middle  Jlget,  vol.  i.  83.  But  Sa- 
vigny  insists  that  the  law  by  which  every  man  was  to  be  governed,  was 
determined  by  birth,  and  not  by  election  or  free  choice,  and  he  enters 
into  an  elaborate  and  critical  discussion  of  the  point.  History  of  the 
Roman  Late,  vol.  i.  1 34 — T 50. 

6 Esprit  da  Loix,  b.  2S,  passim.  Ibid.  b.  30,cb.  6,  7.  9.  Montes- 
quieu has  given  a very  interesting  account  of  the  instilntions  and  cha- 
racter of  the  laws  of  the  northern  nations,  which  they  introduced  and 
established  in  France,  Spain,  and  Italy,  and  the  struggle  which  those 
laws  and  usages  maintained  with  the  provincial  laws  of  the  Romans. 
See  also  Spenee's  Inquiry,  b.  3,  c.  2,  3. 
c Esprit  des  Loix,  b.  3,  c.  16. 

d Hallam  on  the  Middle  Ages,  vol.  i.  89,  insists,  in  opposition  to 
most  of  the  writers  on  the  feudal  system,  that  these  beneficiary  grants 
were  never  precarious  and  at  will.  He  controverts,  on  this  point,  the 
position  of  Craig,  Spclman,  Du  Cange,  Montesquieu,  Mably,  Robert- 
son, and  all  tbo  other  feudists.  It  is  worthy  of  notice  tliat  Lord  Cb.  B. 
Gilbert,  in  his  Treatise  on  Tenura,  p.  2.  8,  considered  feuds  to  have 
been  originally  for  life. 
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The  vassal  hod  a right  to  'use  the  land,  and  take  the  profits, 
and  he  was  bound  to  render  in  return  such  feudal  duties  and 
services  as  belonged  to  a military  tenure.  The  property  of 
the  soil  remained  in  the  lord  from  whom  the  grant  was  re- 
ceived. The  right  to  the  soil,  and  to  tlie  profits  of  the  soil, 
were  regarded  as  separate  and  distinct  riglits.  This  distinc- 
tion continued  when  feuds  became  hereditary.  The  king  or 
lord  had  the  dominium  directuin,  and  the  vassal,  or  feuda- 
tory, the  dominium  utile  ; and  there  was  a strong  analogy 
between  lands  held  by  feudal  tenure,  and  lands  held  in  trust, 
for  tlie  trustee  has  the  technical  legal  title,  but  the  cestui  que 
trust  reaps  the  profits.  The  leading  principle  of  feudal  te- 
nures, in  the  original  and  genuine  character  of  feuds,  was 
the  condition  of  rendering  military  service.  Prior  to  the  in- 
troduction of  the  feudal  system,  lands  were  allodial,  and  held 
in  free  and  absolute  ownership  in  like  manner  as  personal 
property  was  held.  Allodial  land  was  not  suddenly,  but  very 
gradually  supplanted  by  the  law  of  tenures,  and  some  centu- 
ries elapsed  between  tbe  first  rise  of  these  feudal  grants  and 
their  general  establishment.* 

They  were  never  so  entirely  introduced  as  to  abolish  all 
vestiges  of  allodial  estates.  Considerable  portions  of  land  in 
continental  Europe  continued  allodial,  and  to  this  day,  in 
some  parts  of  it,  tbe  courts  presume  lands  to  be  allodial  until 
they  are  shown  to  be  feudal,  while,  in  other  parts,  they  pre- 
sume tbe  lands  to  be  feudal  until  they  are  shown  to  be  allo- 
dial.* 


a liallam,  toI.  i.  97.  1 12,  says,  that  fire  centuries  elapsed  berore 
allodial  estates  had  giren  way,  and  feuds  had  attaiued  to  maturity  ; 
and  he  considers  that  the  establishment  of  feuds  on  the  continent  was 
essentially  confined  to  the  dominions  of  Charlemagne,  and  that  they 
bad  not  great  infiuence,  either  in  tbe  peninsula  or  among  the  Baltic 
powers. 

b Voet,  in  his  Digretrio  de  Feudit,  sec.  4.  Com.  ad  Pond.  lib.  38, 
says,  that  if  it  be  uncertain  whether  an  estate  be  feudal  or  allodial,  tbe 
presumption  is  in  farour  of  its  being  allodial,  as  being  the  free  and  natu- 
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The  precise  time  wlien  benefices  became  hereditary,  is  un- 
certain. They  began  to  be  hereditary  in  the  age  of  Charle- 
magne, who  facilitated  the  conversion  of  allodial  into  feudal 
estates.*  The  perpetuity  of  fiefs  was  at  last  established  by  a 
general  law,  which  allowed  fiefs,  in  imitation  of  allodial  es- 
tates, to  descend  to  the  children  of  the  possessor.*  The  per- 
petuity of  fiefs  was  established  earlier  in  France  than  in  Ger- 
many ; but  throughout  the  continent  it  appears  they  had  be- 
come liererlitary,  and  accompanied  with  the  right  of  primo- 
geniture, and  all  the  other  incidents  peculiar  to  feudal  govern- 
ments, long  before  the  era  of  the  Norman  conquest.*  The 


ral  stale  of  Ibinga.  And  in  Germany  allodial  estates  are  prevalent  even 
to  tbis  day.  (Heinec.  Elem.  Jur,  Germ.  tom.  vi.  230,331.]  Tbe 
feudal  tenures  and  services  existed  in  France  down  to  tbe  period  of  tbe 
late  revolution  ; but  in  those  parts  of  France  governed  by  le  droit  rcrit, 
all  lands  were  presumed  to  be  allodial  until  the  contrary  was  shown  ; 
while  in  i\>e  pnyt  coulumiers  liic  rule  was,  that  there  was  no  land  with- 
out a lord,  and  those  who  pretended  their  lands  were  free  were  bound 
to  prove  it.  (Inst,  au  Droit  Francait,  par  .^rgou,  tom.  i.  195.)  Dut 
now,  in  France,  the  feudal  law,  with  all  its  rights  and  incidents,  is  abo- 
lished, as  being  incompatible  with  freedom  and  social  order.  Touillicr, 
Droit  Civil  J'raneait,  tom.  iii.  C4.  Ibid.  tom.  vi.  192. 

a Craig,  t/us  Feudate,  lib.  i.Dieg.  4,  sec.  10.  The  Abby  do  Mably, 
in  his  Observaliom  tur  I'lliil.  de  France,  b.  2,  cb.  5,  note  3,  says,  that 
Louis  lo  Deboiinaire,  the  son  and  successor  of  Charlemagne,  first  ren- 
dered fiefs  licredilary  in  France  ; but  a much  greater  authority  says, 
that  hereditary  benefices  existed  under  Ihe  first  race  of  French  kings, 
or  before  Pepin,  the  father  of  Charlemagne.  Dallam  on  the  Jtliddle 
Jlgct,  vol.  i.  91. 

b This  was  by  a capitulary  of  Charles  the  B.sld,  A.  D.  S77.  F.ipril 
de*  Loir,  b.  31 , c.  25. 

e Craig,  in  his  Jut  Feudate,  lib.  i.  Dieg.  4,  De  Feudorum  Origin* 
et  Progreuu,  has  given  an  interesting  summary  of  the  history  of  feuds, 
lie  traces  them  from  their  infancy,  when  they  were  precarious,  or  at 
will,  lo  their  youth,  when  they  were  for  life,  or  descended  to  Ihe  sons 
only,  between  the  year  650  and  Ihe  ascension  of  Charlemagne,  in  the  year 
000  ; and  to  their  advancement  towards  maturity  under  the  reign  of  the 
Emperor  Conrad  II.,  when  they  descended  to  grand-children  and  to 


Digitized  by  Google 


Lee.  LUL] 


OF  REAL  PROPERTY. 


497 


right  of  primogeniture,  and  preference  of  innlcs  in  the  lini  of 
succession,  became  maxims  of  inheritance  in  pursuance  of 
the  original  military  policy  of  the  feudal  system.  It  was  the 
object  of  these  rules  to  preserve  the  fee  entire  and  undivided, 
and  to  have  at  all  times  a vassal  coni]retcnt,  from  his  sex  and 
age,  to  render  the  military  services  which  might  be  required. 
The  practice  of  subinfeudations,  or  arriere  fiefs,  by  the 
higher  ranks  of  feudal  vassals,  grew  with  the  growth  of  te- 
nures, and  they  were  created  on  the  same  condition  of  military 
service  by  the  inferior  vassals  to  their  immediate  lords.  The 
feudal  governments  gradually  assumed  the  appearance  of 
combinatfons  of  military  chieflains,  in  a regular  order  of  sub- 
ordination, but  loosely  connected  with  each  other,  and  feebly 
controlled  by  the  monarch,  or  federal  head. 

It  would  appear,  at  first  view,  to  be  very  extraordinary, 
that  such  a free  and  rational  species  of  property  as  allodial, 
and  which  was  well  calculated  to  meet  the  natural  wants  of 


brothers  in  the  case  of  paternal  feuJs — tn  feudo  patemo,  et  non  in  feudo 
noviter  acquisito.  The  last  step  in  the  advancing  progress  of  feuds, 
was  when  they  were  clothed  with  the  general  attributes  of  hereditary 
estates.  See  also  Contuetudinei  Feudnrum,  b.  1 , tit.  1 and  0 ; b.  2,  tit. 
It.  iiiprit  rfes  ioir,  b.  SI,  ch.  2B,  29.  31, 32.  Inti,  nu  Droil  Fran- 
cait,  par  Argou,  loin.  i.  b.  2,  ch.  2,  Dtt  Firft.  IJallam  on  the  State  of 
Furope  during  the  Middie  Ages,  vul.  i.  91.  9C.  The  Book  of  Fiefs, 
under  tite  title  of  Contuetudinii  Feudorum,  is  supposed  to  bare  been 
compiled  by  two  Milanese  lawyers,  A.  U.  tlTO,  from  the  law  of  fiefs 
in  Lombardy  ; but  Voet,  in  his  Digrtnio  de  Feudit,  sec.  2,  says,  that 
it  is  uncertain  who  were  the  authors  of  the  Collection.  This  code  of 
feudal  law  is  usually  annexed  to  the  Corpus  Juris  Civilit,  and,  there- 
fore, convcoienlly  accessible  to  the  American  lawyer.  It  is  the  source 
from  which  modern  lawyers  and  historians  have  drawn  much  of  their 
knowledge  of  the  feudal  jurisprudence  of  continental  Europe.  Mr. 
Butler  says,  it  attained  more  authority  in  the  courts  of  justice  than 
any  other  compilation,  aud  was  taught  classically  in  most  of  the  acade- 
mies of  Italy  and  Germany.  It  has  justly,  according  to  Craig,  the 
force  and  authority  of  law,  by  the  consent  of  almost  all  nations — ex 
contemu  pene  omnitan  gentium. 

VoL.  III.  63 
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individuals,  and  the  exigencies  of  society,  should  ever,  in 
any  one  instance,  have  been  voluntarily  laid  aside,  or  ex- 
chauiged  for  a feudal  tenure.  As  a general  rule,  tlic  allodial 
proprietor  had  the  entire  right  and  dominion.  He  held  of  no 
superior  to  whom  he  owed  homage,  or  fealty,  or  military  ser- 
vice. His  estate  was  deemed  subservient  to  the  purposes  of 
commerce.  It  was  alienable  at  the  will  of  the  owner.*  It 
was  a pledge  to  the  king  for  the  good  behaviour  of  the  sub- 
ject, and  was  liable  to  forfeiture  for  crimes  against  the  state. 
It  was  a security  to  individuals  for  the  performance  of  private 
contracts,  and  might  be  taken  and  sold  for  debt.  It  passed 
to  all  the  children  equally  by  inheritance.  In  these  respects 
allodial  estates  were  the  very  reverse  of  lands  held  by  a feu- 


a Tbe  term  allodial  is  said  to  liave  been  derived  from  al,  which  sig'- 
nified  integer,  and  od,  which  signified  tlatue,  or  pottetsio  ; so  that  al-od, 
or  allodium,  signified  Integra  poucitio,  or  absolute  dominion.  This 
etymology  of  tbe  word,  Dr.  Gilbert  Stuart  says,  was  communicated  to 
him  by  a learned  Scots  judge.  (Stuarl'e  yUio  of  Society  in  Europe,  p . 
SOS.)  Whether  this  idea  be  well  founded,  or  bo  merely  ingenious,  (for 
Dr.  Robertson,  in  his  View  of  Society,  prefixed  to  bis  history  of  Charles 
V.,  note  8,  quotes  a German  glossary  which  makes  allodium  to  be  coin- 
ponnded  of  tbe  German  particle  on,  and  lot,  i.  e.  land  obtained  by  lot.) 
it  at  least  corresponds  with  tbe  character  of  allodial  estates.  Mr. 
Crabb,  in  his  Bittory  of  the  Engliih  Eaw,  (p.  11.)  gives  another  origin 
of  allodium.  He  says  it  was  derived  from  a privative,  and  lode,  or 
leude,  a vassal,  that  is,  without  vassalage.  Mr.  Hallam  says,  that  allo- 
dial lands  are  commonly  opposed  to  beneficiary  or  feudal,  and  in  that 
sense  tbe  word  continually  occurs  in  ancient  laws  and  documents.  Rut 
it  sometimes  stands  simply  for  an  estate  of  inheritance,  and  hereditary 
fiefs  are  frequently  termed  allodia.  See  his  Viefc  of  the  State  of  Eu- 
rope during  the  Middle  .Ogee,  (vol.  i.  80,)  a work  which  appears  to  be 
equally  admirable  for  vigour  of  mind,  for  profound  research,  for  manly 
criticism,  and  for  tbe  spirit  of  freedom.  In  the  French  law,  Franc- 
aleu  signifies  allodial  land,  or  an  estate  entirely  free,  and  not  holdeii 
of  any  superior,  and  wholly  exempt  from  all  seignorial  rights  and 
services.  Inet.  au  Droit  Francait,  par  Argou,  tom.  i.  193.  Allo- 
dium eet  proprietae  quo:  a nullo  recognoecitur.  Ferriere'e  Did.  tit. 
Franc-aleu. 
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<1nl  tenure.  Land  under  that  eervilude  was  locked  up  from 
commerce,  and  from  lljat  control  over  it  by  the  owner,  which 
is  so  necessary  in  the  intercourse  and  business  of  social  life. 
But  it  appears  to  be  well  ascertained,  that  the  feudal  policy 
was  gradually  adopted  throughout  Europe,  after  the  over- 
throw of  (he  western  empire,  upon  the  principle  of  self  pre- 
servation. The  turbulent  state  of  society,  consequent  upon 
the  violent  fall  of  that  empire,  and  the  want  of  regpilar  go- 
vernment competent  to  preserve  peace  and  maintain  order 
and  justice,  encouraged  and  recommended  the  feudal  associa- 
tion. A feudal  lord  and  his  vassals,  connected  by  the  mu- 
tual obligation  of  protection  and  service,  acted  in  concert  and 
with  cfiicacy.  The  strength  and  spirit  of  these  private  com- 
binations made  amends  for  the  weakness  of  the  civil  magis- 
trate. A proud  and  fierce  feudal  chief  was  sure  to  revenge 
any  injury  offered  to  himself  or  any  of  his  dependants,  by 
the  united  force  of  this  martial  combination.  Much  higher 
compositions  were  exacted,  even  by  law  and  in  the  courts  of 
justice,  for  injuries  to  vassals,  than  to  allodial  proprietors.* 
They  were,  in  some  measure,  in  the  condition  of  aliens  or 
outlaws,  in  the  midst  of  society ; and  the  feudal  tenants,  uni- 
ted by  regular  subordination  under  a powerful  chieftain,  had 
the  same  advantage  over  allodial  proprietors,  as  has  been  just- 
ly observed  by  an  eminent  historian,*  which  a disciplined 
army  enjoys  over  a di-spersed  multitude ; and  were  enabled  to 
commit,  with  impunity,  all  injuries  upon  their  defenceless 
neighbours.  Allodial  proprietors,  being  thus  exposed  to  vio- 
lence, without  any  adequate  legal  protection,  were  forced  to 


a Montesquieu,  in  Iris  account  of  the  changes  of  allodial  into  feudal 
estates,  says  it  was  the  privilege  of  a vassal  of  the  king,  by  the  Salic 
and  ripuarian  laws,  to  pay  GOO  sons  for  the  murder  of  a vassal,  and  300 
sous  fur  killing  a freeman  or  allodial  proprietor,  wbetber  Frank  or  Bar- 
barian, and  only  10O  sous  for  killing  a Roman!  Etprii  de*  Loiz,  h. 
31,  ch.  8. 

b llume't  f Jittery  of  England,  appendix,  ii. 
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fly  for  shelter  within  the  enclosure  of  the  feudal  association. 
They  surrendered  tlicir  liinda  to  some  powerful  chief,  paid 
him  the  reveretuiaj  riles  of  homage  and  feally,  received  back 
their  lands  under  the  burdensome  services  of  a feudal  tenure, 
and  partook  of  tlic  security  of  vassals,  at  the  ftxpcnse  of  the 
dignity  of  freemen.  Allodial  estates  became  extinguished  in 
this  way  and  from  these  causes,  and  the  feudal  system  gra- 
dually spread,  and  was  exteixled  over  the  princi|Kil  kingdoms 
of  Euro{)e.“ 

A state  of  anarchy,  according  to  Mr.  Hallam,  was  the 
cause,  rather  than  the  cfTect,  of  the  general  establishment  of 
feudal  tenures.  The  original  policy  of  the  system  was  gene- 
rous and  reasonable,  for  it  had  in  view  public  defence  and 
private  protection.  Very  able  and  elo<]uent  champions  of  the 
cause  of  civil  liberty,  have  admitted,  that  the  feudal  system 
was  introduced  and  cherished  by  the  spirit  of  freedom ; and 
that  it  had  a tendency,  before  the  original  design  of  it  was 
perverted  and  abused,  to  promote  good  faith,  to  purify  public 
morals,  and  to  refine  and  elevate  social  sympathies.* 

But  this  same  loyal  association,  which  was  so  auspicious 
in  its  beginnings  as  in  a great  degree  to  destroy  lire  value  of 
allodial  property,  degenerated  in  process  of  time,  and  became 


a Etprit  del  Loix,  b.  3 1 , cli.  8.  Jtoberiion'i  Hiilory  of  Charlea 
V.,  Tol.  i.  note  8,  annexed  to  bis  View  of  Society.  Ilallam's  View  of 
Society  in  the  Middle  Jlgei,  vol.  i.  cb.  2,  p.  93,  94.  Stuart'i  View  of 
Society  in  Europe,  b.  1,  cb.  2,  sec.  3.  Spence's  Inquiry,  p.  346.  This 
last  writer  shows,  from  the  capitularies  of  Cliaricmagne,  tbol  in  bis  lime 
there  was  scarcely  a person  in  bis  widely  extended  empire,  w ho  was 
not  the  vassal  either  of  the  monarch,  or  of  some  bishop , or  count,  or 
other  poiverfni  individu.ol. 

b Dr.  Stuart'i  View,  b.  2,  cb.  1,  sec.  1.  Hallam,  ub.  sup,  vol.  i. 
99.  178,  179.  Sir  Henry  Spclman,  in  bis  Trealiic  of  Fcudi  and  Te- 
nures, cb.  2,  viewed  the  feudal  law  in  the  same  light.  “ It  was,”  be 
observes,  ” carried  by  the  l.ombards,  Saliqiies,  Franks,  Saxons,  and 
Gotbs,  into  every  kingdom,  and  conceived  to  be  the  most  absolute  law 
for  supporting  the  royal  estate,  preserving  union, confirming  peace,  and 
suppressing  rubbery,  incendiaries,  and  rebellions.” 
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the  parent  of  violence  and  anarchy,  promoted  private  wars, 
and  led  to  a system  of  the  most  grievous  oppression.  Ex- 
cept in  England,  it  annihilated  the  popular  liberties  of  every 
nation  in  which  it  prevailed,  and  it  has  been  the  great  eflbrt 
of  modern  times  to  check  or  subdue  its  claims,  and  recover 
the  free  enjoyment  and  inde|)endence  of  allodial  estates. 

(2.)  Of  the  history  of  feudal  tenures  in  England. 

England  was  distinguished  above  every  part  of  Europe 
for  the  universal  establishment  of  the  feudal  tenures.  There 
is  no  presumption  or  admission  in  the  English  law,  of  the 
existence  of  allodial  lands.  They  are  all  held  by  some  feu- 
dal tenure.  There  were  traces  of  feudal  grants,  and  of  the 
relation  of  lord  and  vassal,  in  the  time  of  the  Anglo-Saxons, 
but  the  formal  and  regular  establishment  of  feudal  tenures  in 
their  genuine  character,  and  with  all  their  fruits  and  services, 
was  in  the  reign  of  William  the  Conqueror.® 


a The  ordinances  of  William  the  Norman,  establishing  the  feudal 
tenure  of  lands,  to  be  held  jure  hereditaria  in  perpeluum,  are  quoted 
as  authentic  by  the  most  learned  of  the  English  lawyers  ; [fVright  on 
Tenures,  p.  65  to  76.  Blacks.  Com.  vol.  ii.  p.  50,)  and  they  are  col- 
lected in  Lombard's  Arcliaionomia,  p.  170.  L.  L.  Conq.  IFm.  I.,  cb. 
52.  55.  Those  laws  purport  to  have  been  enacted,  per  commune  con- 
cilium lolius  regni. 

It  has  been  a subject  of  great  dispute,  and  one  which  has  occasioned 
the  most  laborious  investigations,  whether  feudal  tenures  were  in  use 
among  the  Saxons.  This  is  to  us  a question  of  no  moment,  and  it  is  no 
where  any  thing  more  than  a point  of  speculative  and  historical  ca- 
riosity ; but  even  in  that  view  it  may  command  the  attention  of  the 
legal  antiquarian.  Though,  in  a general  sense,  military  services  and 
feuds  might  have  been  known  to  the  Anglo-Saxons,  yet  the  weight  of 
authority,  even  in  opposition  to  such  names  as  Coke  and  Sclden,  would 
rather  seem  to  be  in  favour  of  the  conclusion,  that  hereditary  6efs,with 
(heir  servitudes,  such  as  aid,  wardship,  marriage,  and  perhaps  relief, 
(for  Sir  Henry  Spciman  and  Mr.  Hallam  differ  on  that  point,)  were 
introduced  by  the  Conqueror.  Spelman  wrote  bis  great  work  on 
Feuds  and  Tenures  by  Knight  Service,  to  refute  the  argument  of  the 
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The  tenures  which  were  aiitlioritntively  establislied  in 
England,  in  the  time  of  the  Conqueror,  were  principally  of 


Irish  judges,  ami  lo  support  tljc  positiou  in  his  Glottary,  that  Teuda  were 
iritruduced  at  the  Norman  conquest,  and  he  insists  that  feuds  were  oct 
hereditary  in  England  under  the  Saxoo  dynasty,  lie  declares,  that 
there  is  not  a single  charter  in  the  Saxon  tongue,  before  (be  conquest, 
in  which  any  feudal  word  is  apparently  expressed.  His  discussion  of 
the  general  question  is  distinguished  for  its  acuteness  and  research,  and 
he  has  bpen  followed  in  his  opinion,  cither  wholly  or  in  a great  degree, 
by  Sir  Matthew  Hale,  Sir  Marlin  Wright,  Sir  William  Blackstonr, 
and  Mr.  Butler.  To  these  great  authorities  may  be  added  the  equal 
name  of  Mr.  Burke,  who,  in  his  admirable  Abridgment  of  English 
Jlislorfj^  b.  2,  ch.  7,  maintains  the  position,  that  the  Anglo-Saxons,  those 
ruthless  conquerors,  who  swept  before  them  (he  laws,  language,  and 
religion  of  the  ancient  Britons,  and  lived  in  savage  ignorance  amid  (he 
ruins  of  Roman  arts  and  mngnihceticc,  knew  nothing  of  hereditary  fiefs, 
or  any  thing  analogous  to  feudal  tenures.  Craig,  in  his  learned  and 
elaborate  work  on  the  feudal  law,  is  equally  of  opinion  with  Spelman, 
(and  he  preceded  Spelman  in  this  inquiry,)  that  (he  feudal  law  was  iirst 
introduced  into  England  by  William  the  Conqueror.  {Ju$  Feudale^ 
lib.  i.  Dieg,  7.) 

Mr.  Turner,  on  the  other  hand,  in  his  recent  llitlory  of  the  Angh^ 
Saxonsy  throws  the  weight  of  his  authority,  and  great  Saxon  learning, 
into  the  opposite  scale.  He  says,  there  can  be  no  doubt,  (bat  the  most 
essential  part  of  what  has  been  called  the  feudal  system,  actually  pre- 
vailed among  the  Anglo-Saxons.  He  admits,  that  (hough  all  (heir 
lands  were  charged  with  the  trinoda  neccss'daty  yet  (hat  (he  military 
service  (the  most  material  of  those  three  servitudes)  might  becommuted 
by  a pecuniary  mulct,  and  lands  were  hereditary  without  primogeni- 
ture. These  admissions  destroy  iImj  force  of  his  conclusion.  (Turner't 
Hisloryy  vol.  ii.  541,  542,  or  Appendix,  No.  4,  b.  C,  cb.  3.)  Mr. 
Reeve  and  Mr.  TTallam  take  a middle  course,  and  perceive,  in  (he  de- 
pendence in  which  free,  and  even  noble  tenants,  held  their  estates  of 
other  subjects  under  llic  Anglo-Saxon  constitution,  much  of  (he  intrin- 
sic character  of  (he  feudal  relation,  though  in  a less  mature  and  sys- 
tematic shape  than  it  assumed  after  the  Normau  conquest.  (Reeve* 
JlUtory  of  the  English  /.aw,  vol.  i.  p.  9.  Ilallatn  on  the  J^Iiddle  Agesy 
vol.  ii.  ch.  8,  part  I.)  It  would  be  presumption  in  me,  even  if  the  oc- 
casion called  for  it,  to  attempt  much  discussion  of  such  a question,  inas- 
much as  1 bavc  no  means  of  access  to  original  documents.  There  is 
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two  kiluls,  according  to  the  serviced  annexed.  They  were 
cither  tenures  by  knight  service^  in  wliich  the  seivicep, 


one,  and  only  one  Saxon  moDument  which  I have  examined,  and  I 
would  sug^gest,  though  with  very  great  diHidcncc,  that  the  Anglo-Saxon 
laws,  as  collected  and  translated  from  Saxon  into  Latin,  by  William 
l^ambard,  in  bis  Arckaionomia^  (Whelock’s  edit.  Cambridge,  1C44,) 
seem  to  show  sufficiently,  by  their  silence  on  tlie  topic  of  feuds,  and  by 
the  general  tenor  of  their  provisions,  that  the  feudal  s}  stem  was  not  then 
in  any  kind  of  force  or  activity.  These  laws  are  tlic  crude  productions 
of  a semi-barbarous  race.  Their  chief  objects  were,  (1.)  The  preser* 
vation  of  the  peace.  (2.)  The  settling  the  rate  of  pecuniary  mulcts  or 
compositions  fur  all  sorts  of  crimes,  and  w hen  corporal  puuiahmcut  w as 
resorted  to,  the  prescription  was  cruel.  (3.)  The  settling  the  ceremo- 
nies of  religious  observances,  and  the  oaths  of  purgation  and  proof  in 
judicial  trials.  (4.)  Tlie  regulation  of  the  fraternities  of  frank  pledges. 
Those  laws  are  evidence,  however,  of  the  cxiatcncc  and  great  extent  of 
the  evils  of  prrrJial  and  domestic  servitude  ; and  they  show,  also,  even 
amidst  (heir  gross  superstitions,  numerous  indications  of  the  civilizing 
genius  of  Clirialianity,  and  the  effect  of  religious  discipline  and  restraint, 
in  laming  savage  manners,  and  inculcating  upon  the  minds  of  a rude 
and  illiterate  people  the  obligations  of  peace,  good  order,  and  justice. 
As  the  Anglo-Saxon  laws  contained  very  few  regulations  cooccrnit:g 
private  civil  rights,  it  has  been  supposed  that  those  lights  were  iindtr 
the  government  of  Roman  laws  remaining  with  the  original  natives. 

It  is  worthy  of  observation,  and  goes  in  confirmation  of  (Itc  condii* 
sion,  that  the  English  law  of  feuds  was  essentially  of  Norman,  and  not 
of  Anglo-Saxon  origin,  that  allodial  lands  were  changed  into  feudal, 
throughout  the  kingdom  of  Scotland,  and  the  feudal  structure  com- 
pleted there,  about  the  same  time,  with  the  like  revolution  in  landed 
properly  in  England.  This  event  took  place  under  JMalcoIm  111.,  who 
l>rgan  his  reign  A.  1).  1057.  Dalryv^ple  t Estay  on  the  Ilis^ry  of 
Feudal  Property^  p.  20,  21.  Though  Craig  admits  that  the  feudal||avr 
was  unknown  in  Scotland  before  the  year  1000,  yet  he  is  of  opinion 
that  It  was  iutroiluced  into  Scotland  before  it  was  used  in  England ; and 
he  insists  (hat  it  existed  in  Scotland,  with  the  incidents  of  wardship, 
marriage,  and  relief,  some  time  before  the  conquest.  Jut  FeuJale,  Ub. 

i.  Dieff,  fl. 

Another  question  arising  in  the  ancient  history  of  the  English  law 

ii,  whether  the  great  similarity  between  the  ancient  laws  of  England 
and  those  of  tbo  Datchy  of  Normandy,  was  produced  ^ the  exporta- 
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tliougli  occasionally  uncertain,  were  altogether  of  a military 
nature,  and  esteemed  highly  honourable,  according  to  the 
martial  spirit  of  the  times ; or  they  were  tenures  by  socage, 
in  which  the  services  were  defined  and  certain,  and  general- 
ly of  a pra^ial  or  pacific  nature."  Tenure  by  knight  service, 
in  addition  to  the  obligation  of  fealty  and  the  military  ser- 
vice of  forty  days  in  a year,  was  subject  to  certain  hard  con- 
ditions. The  tenant  was  bound  to  afford  aid  to  his  lord  by 
the  payment  of  money,  when  his  lord  stood  in  need  of  it,  on 
certain  emergent  calls,  as,  when  he  married  his  daughter, 
when  he  made  his  son  a knight,  or  when  he  was  taken  pri- 
soner. So,  when  a tenant  died,  his  heir  at  law  was  obliged 
to  pay  a relief  to  the  lord,  being  in  the  nature  of  a compen- 
sation for  being  permitted  to  succeed  to  the  inheritance.  If 
the  heir  was  under  age,  the  lord  was  entitled  to  the  wardship 
of  the  heir,  and  he  took  to  himself  the  profits  of  the  land 
during  the  minority.  Various  modes  were  devised  to  elude 
the  hardships  of  this  guardianship  in  chivalry,  incident  to  the 
tenure  by  kuigbt  service.  The  lord  had  also  a right  to  dis- 
pose of  his  infant  ward  in  marriage,  and  if  the  latter  re- 
fused, he  or  she  forfeited  as  much  as  was  arbitrarily  assessed 
for  the  value  of  the  match.  If  the  tenant  aliened  his  land, 
he  was  liable  to  pay  a fine  to  the  lord,  for  the  privilege  of 


tioD  of  tbe  English  laws  into  Normandy,  or  the  importation  of  the  Nor- 
man laws  into  England.  Sir  Matthew  Hale,  in  his  History  of  the  Corn- 
mots  Law,  ch.  6,  will  not  allow,  as  Lord  Coke  had  refused  to  allow  be- 
fore hi^.that  the  English  took  their  laws  from  the  Norman  race,  and 
be  iAists  that  the  laws  of  Normandy  were,  in  tbe  greater  part  thereof, 
borrowed  from  tbe  English.  He  appeals  to  the  Grand  Cmutumier  de 
^oTmandie,  and  which,  he  says,  was  compiled  after  the  time  of  King 
John.  This  venerable  code  of  Norman  laws  and  usages  is  interesting 
to  those  persons  who  are  fond  of  the  study  of  legal  antiquities.  I am 
indebted  to  the  kindness  of  an  English  lawyer  fur  the  possession  of  a 
copy  of  the  work,  in  Norman  French,  with  a Latin  commentary,  neatly 
printed  at  Rouen,  A.  D.  1539. 
a Wright  on  Tettures,  139 — 142. 


L«c.  LHI.] 


OF  REAL  rROPEUTY. 


505 


selling.  Ijcistly,  if  the  tenant  ilieil,  without  leaving  an  heir 
competent  to  perform  (he  feiiilal  service.s,  or  was  convicted  of 
treason  or  felony,  the  land  escheated  or  reverted  to  the  feu- 
dal lord.*  The  greatest  part  of  the  lands  in  England  were 
held  by  tliis  tenure  by  knight  service  ; and  several  of  these 
fruits  and  consequences  of  the  feudal  tenure,  belonged  also  to 
tenure  in  socage.  The  oppression  of  the  feudal  conditions  of 
relief,  wardship  and  marriage,  was  ciiorinonsly  severe  for 
many  ages  after  the  Norman  conquest,  and  even  down  to  the 
reign  of  the  Stuarts.  Upon  tlie  death  of  the  tenant  in  Capite, 
Ins  land  was  seized  by  the  crown,  and  an  inqiiisilio  post 
mortem  taken  before  the  eschcator,  stating  the  description 
and  value  of  the  estate,  and  the  name  and  age  of  the  heir. 
The  adult  heir  apjieared  in  court  and  did  homage  to  the  king, 
and  paid  his  relief  and  recovered  the  estate.  If  the  heir  was 
a minor,  the  land  remained  in  wardship  until  he  was  of  age, 
and  sued  out  his  writ  dc  alate  probanda,  and  nndei  that 
process  he  procured  his  release  from  wardship.  The  sale  of 
the  marriage  of  the  heir,  wlicthcr  male  or  female,  was  a 
valuable  perquisite  to  the  king  or  his  grantee.  The  ward 
was  in  contempt  if  he  or  she  refused  the  proffered  match. 
In  the  reign  of  Henry  II.,  the  crown  wards  were  inventoried 


» LiUUUm’t  Tenure!,  2.  TFrighl  on  Tenures,  pairim.  tBlacke. 
Com.  cb.  5.  Mr.  Hallam,  vol.  i.  101 — 106,  vol.  ii.  33,  >a;a,  tliat  re- 
liefs, fines  npon  alienation,  escheats,  and  aids,  were  feudal  incidents  be- 
longing to  feuds,  as  establisbcd  on  the  continent  of  Europe  ; and  that 
wardship  and  marriage  were  no  parts  of  (he  grant  or  feudal  system,  but 
were  introduced  into  England,  and,  perhaps,  invented  by  (he  rapacious 
feudal  aristocracy,  under  the  Norman  dynasty.  He,  however,  give* 
instances  of  their  prevalence  afterwards  all  over  Europe. 

The  Master  of  the  Rolls,  in  (he  great  case  of  Burgess  r.  Wheate, 
1 Eden  I Rep.  177,  says,  (hat  the  right  of  escheat  was  not  founded  on 
want  of  an  heir,  but  of  a tenant  to  perform  the  services,  and  that  the 
words  had  been  used  promiscuously,  because  before  (he  power  of  alien- 
ation, want  of  tenant  and  heir  was  (he  same  thing,  for  at  the  death  of  the 
ancestor,  none  but  the  heir  could  be  tenant. 

Voi..  III.  G1 
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like  the  slaves  of  a ijlantation,  and  according  to  the  assizes 
of  Jerusalem,  the  matron  of  sixty  years  might  refuse  a hus- 
band without  incurring  the  penalties  of  a contempt.”  The 
abuses  of  the  feudal  connexion  took  place  ecjually  in  other 
parts  of  Europt*,  but  the  spirit  of  rapacity  met  with  a more 
steady  and  determined  resistance,  by  the  English  of  the 
Saxon  blood,  than  by  an)’  other  people.  This  resistance 
produced  the  memorable  national  compact  of  Magna  Char- 
ta,  which  corrected  the  feudal  jxjlicy,  and  checked  many 
grievances  of  the  feudal  tenures ; and  the  intelligence  and 
intrepidity  of  the  House  of  Commons,  subse(|uent  to  the  era 
of  the  great  charter,  enabled  the  nation  to  struggle  with  bet- 
ter success  than  any  other  people  against  the  enormous  op- 
pression of  the  system. 

A feofTincut  in  fee,  did  not  originally  [tass  an  estate  in  the 
sense  we  now  use  it.  It  was  only  an  estate  to  be  enjoyed  ns 
a benefice,  without  the  jwwer  of  alienation,  in  prejudice  of 
the  heir  or  the  lord  ; and  the  heir  took  it  as  an  usufructuary 
interest,  and  in  default  of  heirs  the  tenure  hecame  extinct, 
and  the  land  reverted  to  the  lord.  The  heir  took  by  pur- 
chase, and  indejxmdent  of  the  ancestor,  who  could  not  alien, 
nor  could  the  lord  alien  the  seignory  without  the  consent  of 
the  tenant.  This  restraint  on  alienation  was  a violent  and 
unnatural  slate  of  things,  and  contrary  to  the  nature  ainl 
value  of  projicrty,  and  the  inherent  and  universal  love  of  in- 
de|jendence.  It  arose  partly  from  favour  to  the  heir,  and 
partly  from  favour  to  the  lord,  and  the  genius  of  the  feudal 
system  was  originally  so  strong  in  favour  of  rostr.aint  upon 
alienation,  that  by  a general  ordinance  mentioned  in  the 
Book  of  Fiefs,’’  the  hand  of  him  who  knowingly  wrote  a 
deed  of  alienation,  was  directed  to  be  struck  ofl’. 

The  first  step  taken  to  mitigate  the  severe  rcsliicfion  u|X)n 


a Sullivan' f fA’cturcs,  Icc.  13.  Harg.  n.  65  to  lib.  2.  Co.  IMt.  Q. 
Jlfxinv^  No.  77,  p.  59. 

5 Lib.  2,  til.  5.5. 
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alienation  of  the  feudal  estate,  was  the  power  of  alienation 
by  the  tenant  with  leave  of  the  lord,  and  this  tended  to  leave 
the  heir  dependent  upon  the  ancestor.  The  right  of  aliena- 
tion was  first  applied  to  the  lands  ac<|uircd  by  the  tenant  by 
purchase ; and  Glanville  says,"  that  in  his  time,  it  was,  ge- 
nerally speaking,  lawful  for  a person  to  alien  a reasonable 
part  of  his  land  by  inheritance,  or  purchase,  and  if  he  had  no 
heirs  of  his  body,  he  might  alien  the  whole  of  his  purchased 
lauds.  If,  however,  he  had  a son  and  heir,  he  could  not  dis- 
inherit him,  and  alien  the  whole  even  of  his  purchased  lands. 
The  restraint  was  almost  absolute  when  the  tenant  was  in 
by  descent,  and  quite  relaxed  when  he  was  in  by  purchase  ; 
and  there  was  no  distinction  on  this  subject,  whether  the  fief 
was  held  by  a military  or  socage  tenure.  The  free  aliena- 
tion of  land  commencctl  with  burgage  tenures,  and  was  dic- 
tated by  the  genius  of  commerce.*  The  next  variation  in 
favour  of  the  tenant  was  the  right  to  alien  without  the  lord’# 
license,  when  the  grant  was  to  him  and  his  heirs  and  assigns, 
and  the  general  right  of  alienation  seems  to  have  been  great- 
ly increased,  and  extensively  established,  in  the  age  of  llrac- 
ton.‘  The  tenant  gained  successively  the  power  of  aliena- 
tion, if  the  grant  was  only  to  him  and  ids  heirs  ; and  the 
power  to  charge,  or  encumber  the  laud.  Tlie  lord’s  right 
was  still  further  affected  by  acts  of  Parliament,  and  judicial 
determinations,  for  the  fee  was  made  subject  by  vhgit  to  the 
tenant’s  debts,  and  also  by  process  under  the  statutes  mer- 
chant and  staple."'  It  was  further,  and  ns  early  as  the  reign 
of  Edw.  III.,  made  subject  to  the  dower  of  the  wife.*  Subin- 
feudation was  also  an  indirect  mode  of  transferring  the  fief. 


a B.  7,  ch.  1. 

6 Dalrymple’s  Essay  on  Feudal  Property,  ch.  3,  see.  I . 
c Braclon,  b.  2,  c.  5,  sec.  4 and  7 ; ch.  6,  fo.  18,  b.  ; ch.  27,  sec.  I. 
d West.  II.  13  Edw.  I.  ch.  18  ; also  13  Edw.  I.  De  Jdercatorihtu, 
and  27  Edw.  III. 

e lira.  tit.  Dower,  pi.  64. 
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and  resorted  to  as  an  artifice  to  elude  the  feudal  restraint  upon 
alienation  ; and  by  the  time  the  statute  of  Quia  Emptorcs, 
18  Edw.  I.  was  enacted,  prohibiting  subinfeudations  to  all 
but  tile  king’s  vassals,  this  feudal  restraint  had  essentially 
vanished,  and  the  [lolicy  of  that  statute  was  to  recall  the  sta- 
bility and  iierpetuity  of  landed  estates." 

Successive  improvements  in  the  character  of  the  estate, 
and  the  condition  of  the  tenant,  greatly  relieved  the  nation 
from  some  of  the  prominent  evils  of  the  feudal  investiture. 
But  the  odious  badges  of  the  tenure  still  existed  ; and  Lord 
Bacon,  in  his  speech  at  a conference  before  the  Lords,  on  be- 
half of  the  Commons,  in  the  reign  of  James  I.,  strongly  re- 
commended, by  way  of  com]josition  with  the  crown,  the 
abolition  of  wards  and  tenures,  as  having  become  troublesome 
and  useless.*  At  length,  ujion  the  restoration  of  Charles  II., 


a Sir  Thomas  Clarke,  the  Master  of  the  UoIls,  in  Burgess  v.  Wheatc, 

1 Eden's  Rep.  191,  has  gireu  a short,  but  clear  view,  of  the  progress 
of  the  feudal  estate  io  Us  recovery  from  the  feudal  restraiul  of  nou- 
alieuatioD.  See  also  Mr.  Butler’s  oote  77  to  lib.  3.  Co.  Lilt.  V.  No^ 
6,  7,  8,  9,  10,  and  1 1 ; and  see  especially  the  able  and  learned  history 
of  the  alienation  of  land,  in  Dalrymple's  Essay  on  Feudal  Properly, 
cb.  3. 

b Lord  Bacon's  Works,  vol.  iii.  359.  It  appears,  by  the  directions 
given  by  order  of  James  I.  to  tho  Master  of  tlie  Wards,  that  the  king, 
while  be  sought  to  restrain  the  abuses,  set  a high  value  on  his  preroga- 
tive rights  of  wardship  and  marriage.  There  was  a yearly  inquisition 
directed  to  be  taken  by  persons  of  credit,  for  each  county,  of  the  per- 
sons and  lands  in  wardship,  to  be  certi6cd  and  returned  into  the  exche- 
quer ; and  though  Lord  Bacon  declared  that  the  policy,  spirit,  and 
utility  of  the  military  tenures  was  entirely  gone,  yet  it  appears  that  the 
people  were  grievously  oppressed  by  “ feudaries,  and  other  inferior 
ministers  of  like  nature,  by  colour  of  the  king's  tenures and  the  royal 
instructions  were,  that  “ the  vexations  of  eschcators  and  feudaries 
be  repressed,  which  upon  no  substantial  ground  of  record  vex  tho  coun- 
try with  inquisitions  and  other  extortions ; and  that  the  Master  of 
Wards  lake  special  care  to  receive  private  information  from  gcotlefnen 
of  quality  and  conscience  in  every  shire,  touching  these  abuses.”  So 
late  as  the  reign  of  Charles  I.,  tbe  Earl  of  Warwick,  as  grantee  of 


Digitized  by  Google 


Lee.  LIII.] 


OF  REAL  PROPERTY. 


509 


tenure  by  kiiiglit  service,  with  all  its  grievous  incidents,  was 
by  statute  abolished,  and  the  tenure  of  land  was,  for  the  most 
part,  turned  into  free  and  common  socage,  and  every  thing 
oppressive  in  that  tenure  was  also  abolished.  The  statute  of 
12  Charles  II.  essentially  put  an  end  to  the  feudal  system 
in  England,  although  some  fictions,  (and  they  are  scarcely 
any  thing  more,)  founded  on  the  ancient  feudal  relaliou  and 
dependence,  are  still  retained  in  the  socage  tenures. 

(3.)  Of  the  doctrine  of  tenure  in  these  United  States. 

Socage  tenure  denotes  lauds  held  by  a fi.\ed  and  determin- 
ate service,  which  is  not  military,  nor  in  the  |)ower  of  the 
lord  to  vary  at  his  pleasure.  It  w:is  the  certainty,  and  pacific 
nature  of  the  service,  duty,  or  render,  which  made  this  spe- 
cies of  tenure  such  a safeguard  against  the  wanton  exactions 
of  the  feudal  lords,  and  rendered  it  of  such  inestimable  value 
in  the  view  of  the  ancient  English.  It  was  deemed  by  them 
a point  of  the  utmost  importance,  to  change  their  tenures  by 
knight  service  into  tenure  by  socage.  Socage  tenures  are, 
however,  of  feudal  extraction,  and  retain  some  of  the  leading 
properties  of  feuds,  as  has  been  shown  by  Sir  Martin  Wright, 
in  his  learned  treatise  on  tenures;”  and  which  work  has 
been  freely  followed  by  Sir  William  Blackstone,  in  his  per- 
spicuous and  elegant,  and  we  may  truly  add,  masterly  dis- 
({uisitions  on  the  feudal  law.  Most  of  the  feudal  incidents 
and  consequences  of  socage  tenure,  were  expressly  abolished 
in  New-York,  by  the  act  of  1787 ; and  they  were  wholly 
and  entirely  annihilated  by  theNcw-York  Revised  Statutes, 
as  has  been  already  mentioned.*  They  are  also  abolished  by 
statute  in  Connecticut ; and  they  have  never  existed,  or  they 


Die  wanlsliip  of  aa  licircss,  extorted  jCl0,000  sterling;  for  liis  consent  to 
a marriage  on  every  account  desirable.  Lord  Bacon's  Works,  vol.  iii. 
ti(i4 — 3C8.  Sullivan's  Lectures  on  Feudal  Law,  lec.  13. 
a r.  141  to  1 1 1. 

4 Supra,  p.  31 8. 
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liavc  ceased  lo  exist,  iti  all  essenlial  respects,  in  every  otlicr 
state.  The  only  feudal  fictions  and  services  which  can  be 
presumed  to  be  retained  in  any  part  of  the  United  States, 
consist  of  the  feudal  principle,  that  tlie  lands  arc  held  of  some 
superior  or  lord,  to  whom  the  obligation  of  fealty,  and  to  pay 
a determinate  rent,  arc  due.  The  act  of  New-York,  in 
1787,  provided,  that  the  socage  lands  were  not  to  be  deemed 
discharged  of  “ any  rents  certain,  or  other  services  incident, 
or  belonging  to  tenure  in  common  socage,  due  to  the  people 
of  this  state,  or  any  mean  lord,  or  other  jicrson,  or  the  fealty 
or  distresses  incident  thereunto.”  The  Revised  Statutes* 
also  provide,  that  “ the  abolition  of  tenures  shall  not  take 
away  or  discharge  any  rents  or  services  certain,  which  at  any 
time  heretofore,  have  been,  or  hereafter,  may  be,  created  or 
reserved.”  The  lord  paramount  of  all  socage  land  was  none 
other  than  the  people  of  the  state,  and  to  them,  and  them 
only,  the  duty  of  fealty  was  to  be  rendered  ; and  the  quit- 
rents  which  were  due  to  the  king  on  all  colonial  grants,  and 
to  which  the  people  succeeded  at  the  revolution,  have  been 
gradually  diminished  by  commutation,  under  various  acts  of 
the  legislature,  and  are  now  neatly,  if  not  entirely  extin- 
guished. 

In  our  endeavours  to  discover  the  marks  or  incidents  which 
witli  us  discriminated  socage  tenure  from  allodial  property, 
we  are  confined  to  the  doctrine  of  fealty,  and  of  holding  of  a 
superior  lord.  Fealty  was  regarded  by  the  ancient  law  as 
the  very  essence  and  foundation  of  the  feudal  association. 
It  could  not  on  any  account  be  dispensed  with,  remitted,  or 
discharged,  because  it  was  the  vinculum  commune,  the 
bond  or  cement  of  the  whole  feudal  policy.*  Fealty  was  the 
same  os  Jidelitas.  It  was  an  oath  of  fidelity  to  the  lord, 
and,  to  use  the  words  of  Littleton,'  when  a freeholder  doth 


a JV.  y.  Revised  Statutes,  vol.  i.  718,  acc.  -1. 
h Wright  on  Tenures,  p.  35.  55.  138.  140.  145. 
c Sec.  91. 
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fealty  to  his  lord,  he  shall  lay  his  right  hand  upon  a book, 
and  shall  say,  “ Know  ye  this,  my  lord,  that  I shall  be  faith- 
ful and  true  unto  you,  and  faith  to  you  shall  bear,  for  the 
lands  which  I claim  to  hold  of  you,  and  that  I shall  lawfully 
do  to  you  the  customs  and  services  which  I ought  to  do  at  the 
terms  assigned  : so  help  me  God  and  his  saints.”  This  oath 
of  fealty  every  where  followed  the  progress  of  the  feudal  sys- 
tem, and  created  all  those  interesting  lies  and  obligations  be- 
tween the  lord  and  his  vassal,  which,  in  the  simplicity  of  the 
feudal  ages,  they  considered  to  be  their  truest  interest  and 
greatest  glory.  It  was  also  the  parent  of  the  oath  of  alle- 
giance, which  is  exacted  by  sovereigns  in  motlern  times. 
The  continental  jurists  frcriuently  considered  homage  and 
fealty  as  synonymous  ; but  this  was  not  so  in  the  English 
law,  and  the  incident  of  homage  was  expressly  abolished  in 
New-York  by  the  act  of  1787,  while  the  incident  of  fealty 
was  as  expressly  retained.  Homage,  according  to  Littleton, 
was  the  most  honourable  and  the  roost  humble  service  of  re- 
verence, that  a Frank  tenant  could  make  to  his  lord  ; but  it 
is  ipiite  too  abject  and  servile  a ceremony  of  submission,  al- 
legiance, and  reverence,  to  be  admissible  at  this  day. 

Lands  held  by  socage  tenure,  (and  all  lands  granted  or  pa- 
tented licfore  the  revolution  were  so  held  in  New-York  prior 
to  1830,)  would  seem,  in  theory,  to  have  been  chargeable  with 
this  oath  of  fealty  ; and  every  tenant,  whether  in  fee,  for  life, 
or  for  years,  was,  by  the  English  law,  obliged  to  render  it 
when  requirerl,  ns  being  an  indispensable  service,  due  to  the 
lord  of  whom  he  held.  Fealty  was  at  common  law  deemed 
inseparable  from  tenure  of  every  kind,  except  the  tenure  in 
Frankalmoignc ; but  a tenant  at  will  was  not  bound  to  it,  as 
his  estate  was  too  precarious ; and  though  Littleton  says, 
that  a tenant  for  years  was  bound  to  render  fealty  to  the  les- 
sor, Mr.  Hargrave  has  referred  to  some  cases  which  raise  a 
doubt  upon  that  point.®  He  also  observes,  ih^  no  statute  has 


a Littleton,  sec.  117.  130,  131,  137.  130.  Co.  Litl.  63.  a.  67.  b. 
Har^.  n.  13  to  lib-  ii.  Co.  Lilt. 
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ever  varied  the  law  of  fealty,  and  that  the  title  to  fealty  still 
remains,  though  it  is  no  longer  the  practice  to  exact  its  per- 
formance. However,  if  roijuired,  it  must  1)C  repeated  on 
every  change  of  tlic  lord,  and  the  remedy  for  comix'Iliiig  tlie 
performance  of  fealty  is  by  distress.®  Sir  Matthew  llale‘ 
says,  the  oatli  of  fealty  may  Ite  due  to  an  inferior  lord,  and 
then  the  oath  must  have  the  saving  salva  fitln  el  li^cntia 
dotnini  regis.  It  may  be  exacted  in  England  by  landlords, 
and  lords  of  manors,  from  tenants  other  than  tenants  at  will, 
or  from  year  to  year.  The  New-York  statute  of  1787,  saverl 
the  services  incident  to  tenure  in  common  .socage,  and  which 
it  presumed  might  be  due,  not  only  to  the  people  of  the  state, 
but  to  any  mean  lord,  or  otber  private  person,  and  it  saved 
the  fealty  and  distres-ses  incident  thereunto.  Hut  this  doc- 
trine of  the  feudal  fealty,  wa-s  never  practically  applied,  nor 
assumed  to  apply  to  any  other  superior  than  the  chief  lord 
of  the  fee,  or,  in  other  words,  the  |)cople  of  the  state,  and 
then  it  resolved  itself  into  the  oath  of  allegiance  which  every 
citizen,  on  a proper  occasion,  may  be  required  to  take.  Lord 
Coke  did  not  designate  any  very  materitil  dilTerence  between 
the  oath  of  fealty,  and  the  general  oath  of  allegiance,  though 
he  raised  the  question  as  to  the  difference  which  might  exist 
between  them  but  Sir  Matthew  Hale,'*  in  a long  and  learn- 
ed dissertation,  undertakes  to  explain  the  difference  between 
the  oath  of  allegiance  and  the  oath  of  fealty.  Under  the 
New-York  statute  of  1787,  fealt}’,  in  the  technical  sen.se  of 
the  feudal  law,  was  a dormant  and  exploded  incident  of  feu- 


a IJarg.  n.  20  to  lib.  ii.  Co.  Lilt.  The  distress  was  also  the  remedy 
of  the  feudal  lord  for  enforcing  his  claim  to  relief,  and  the  validity  of 
his  title  was  tried  on  the  part  of  the  heir  in  the  action  of  replevin. 
Case  of  The  Prntotl  of  Tinerly,  <10,  Ed.  3.  9.  Ity  the  .Vcw-  York  Re- 
vised Statutes,  vol.  i.  7-17,  sec.  18,  distress  is  a remedy  given  for  all  cer- 
tain services,  as  n^ll  as  certain  rent  reserved  out  of  lands,  and  due. 
b If.  P.  C.  vol.  i.  07. 
c Co.  Litt.  as.  b.  ■ 
d II.  P.  C.  vol.  i.  p.  02—70. 
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dal  tenure and  by  the  Revised  Statutes,  even  tlic  fiction 
has  become  annihilated,  unless  it  may  be  supposed  to  be  lurk- 
ing in  the  general  declaration,  that  “ the  people  of  this  elate, 
in  their  right  of  sovereignty,  are  deemed  to  possess  the  ori- 
ginal and  ultimate  property  in  and  to  all  lands  within  the  ju- 
risdiction of  the  stale."* 

Thus,  by  one  of  those  singular  revolutions  incident  to  hu- 
man affairs,  allodial  estates,  once  universal  in  Europe,  and 
then  almost  universally  exchanged  for  feudal  tenures,  have 
now,  after  the  lapse  of  many  centuries,  regained  their  primi- 
tive estimation  in  the  minds  of  freemen.  Though  the  doc- 
trine of  a feudal  tenure  by  free  and  common  socage,  may 
be  applicable  to  the  real  projierty  in  this  country,  charterer! 
and  possessed  before  our  revolution,  and  though  every  pro- 
prietor should  be  considered  as  holding  an  estate  in  fee  sim- 
ple, none  of  the  inconveniences  of  (enure  are  felt  or  known. 
We  have  very  generally  abolished  the  right  of  jrrimogenilure. 


a Id  Cornell  v.  Lamb,  2 Coicen’t  Rep.  652,  it  was  declared,  by 
Woodworth,  J.,  that  fealty  was  not,  in  fact,  due  on  any  tenure  in  this 
slate,  and  had  become  altogether  fictitious.  The  statute  of  1787 
would  seem,  according  to  the  feudal  theory,  not  to  have  been  penned 
with  philological  accuracy,  when  it  declared,  that  the  tenure  of  all 
lands  derived  from  the  people  of  this  state  should  be  allodial,  and  nut 
feudal.  Allodial  estates  hare  no  mark  of  tenure,  and  are  enjoyed  in 
absolute  right,  and  tenure  signifies  the  holding  of  a superior  lord.  Sir 
Henry  Spehnan  says,  that  the  first  place  in  which  he  met  with  tenure 
in  a feudal  sense,  was  among  the  laws  of  the  Saliques  and  Germans,  in 
the  constitution  of  the  Emperor  Conrad,  about  the  year  015,  when 
beneficia,  afterwards  called  feuds,  first  became  hereditary.  (Spelman't 
Trentieeof  Feuds,  cli.  3.  Tenure  est  la  manierc  par  quay  les  tenements 
sont  tenus  des  Seigneurs.  Custum.  de  JVortn.  cited  by  Sir  Jtlartin 
Wright  on  Tenures,  p.  139,  note.)  But  the  statute  did  not  commit  any 
mistake,  because  it  nsed  the  word,  not  in  a feudal,  but  in  the  popular 
sense,  fur  right  or  title,  in  like  manner  as  in  EnglaniL  the  king,  whose 
inheritance  cannot  possibly  import  a tenure,  is  said  To  be  seised  in  his 
demesne  as  of  fee. 

b JV.  Y.  Revised  Statutes,  vol.  i.  718,  sec.  1. 

VoL.  m.  ' 05 
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and  preference  of  males,  in  the  title  by  descent,  as  well  as 
the  feudal  seiA’iccs,  and  the  practice  of  subinfeudation,  and 
all  restraints  on  alienation.  Socage  tenures  do  not  exist 
any  longer,  in  some  of  the  United  States,  while  they  still  ex- 
ist, in  theory  at  least,  in  others ; but  where  they  do  exist, 
they  partake  of  the  essential  r|ualities  of  allodial  estates.  An 
estate  in  fee  simple  means  an  estate  of  inheritance,  and  no- 
thing more,  and  in  common  acceptation  it  has  lost  entirely 
its  original  meaning  as  a beneficiary  or  usufructuary  estate, 
in  contradistinction  to  that  which  is  allodial.  It  was  used 
even  by  Littleton  and  Coke,  to  denote  simply  an  inheritance ; 
and  they  are  followed  by  Sir  Martin  Wright,  and  Sir  William 
niacksU>ne.‘  Whether  a person  holds  his  land  in  pure  allo- 
dium, or  has  an  absolute  estate  of  inheritance  in  fee  simple, 
is  perfectly  immaterial,  for  his  title  is  the  same  to  every  es- 
sential purpose.  The  distinction  between  the  two  estates 
has  become  merely  nominal,  and  a very  considerable  part  of 
Littleton’s  celebrated  treatise  on  tenures,  on  which  Lord  Coke 
exhausted  his  immense  stores  of  learning,  has  become  obso- 
lete. But  those  parts  of  it  which  hare  ceased  to  be  of  mo- 
dern application,  will,  nevertheless,  continue,  like  the  oUicr 
venerable  remains  of  the  Gothic  system,  to  be  objects  of  ex- 
amination and  study,  not  only  to  the  professed  antiquarian, 
but  to  every  inquisitive  lawyer,  who,  according  to  the  advice 
of  liord  Bacon,  is  desirous  “ to  visit  and  strengtlien  the  roots 
and  foundation  of  the  science.”* 
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6 Cesl  un  beau  rpeclatle  que  ctlui  dcs  toix  fcodalet : tm  chene 
artlUfue  t’fleve;  it  fnut  pererr  la  lerrepour  In  racinn  trmir^r.  Mon- 
tesquieu's account  of  the  feudal  laws  is  the  best  and  most  solid  part 
of  his  work.  He  traces  them  up  to  (he  forests  of  Germany,  and 
shows  that  they^were  suggested  by  the  usages,  promoted  by  (he 
policy,  and  maltwed  by  the  martial  genius  of  the  ancient  Germans. 
Those  fierce  tribes  of  barbarians,  having  long  been  inured  to  tur- 
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hiilent  warfare,  at  length  broke  tlirough  the  restraints  imposed  by  dis- 
ciplined valour,  put  to  (light  the  Roman  eagles  in  all  the  northern 
provinces  of  the  empire,  and  finally  prostrated  the  most  extensive 
and  best  cemented  monarchy  which  bad  ever  insulted  and  enslaved 
mankind. 
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